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2  INTRODUCTION. 

So  if,  at  the  time  of  the  contract,  the  vendor  himself 
was  not  aware  of  any  defect  in  the  estate,  it  seems  that 
the  purchaser  must  take  the  estate  with  all  its  faults,  and 
cannot  claim  any  compensation  for  them. 

And  even  if  the  purchaser  was,  at  the  time  of  the 
contract,  ignorant  of  the  defects,  and  the  vendor  was 
acquainted  with  them,  and  did  not  disclose  them  to  the 
purchaser ;  yet,  if  they  were  patent,  and  could  have  been 
discovered  by  a  vigilant  man,  no  relief  will  be  granted 
against  the  vendor. 

The  disclosure  of  even  patent  defects  in  the  subject  of 
a  contract,  may  be  allowed  to  be  a  moral  duty ;  but  it 
is  what  the  civilians  term  a  duty  of  imperfect  obligation. 
Vigilantibus,  non  dormientibusjura  subveniunt,  is  an  ancient 
maxim  of  our  law,  and  forms  an  insurmountable  barrier 
against  the  claims  of  an  improvident  purchaser. 

In  this  respect,  equity  follows  the  law.  But  it  has 
been  decided,  that  if  a  vendor,  during  the  treaty,  indus- 
triously prevent  the  purchaser  from  seeing  a  defect  which 
might  otherwise  have  easily  been  discovered,  he  is  not 
entitled  to  the  extraordinary  aid  of  a  court  of  equity :  and 
it  is  conceived,  that  he  could  not  even  sustain  an  action 
against  the  purchaser  for  a  breach  of  the  contract. 

And  if  a  vendor  know  that  there  is  a  latent  defect  in 
his  estate,  which  the  purchaser  could  not,  by  any  attention 
whatever,  possibly  discover,  it  is  not  cljar  that  he  is  not 
bound  to  disclose  his  knowledge,  although  the  estate  be 
sold,  expressly  subject  to  all  its  faults  (d). 

By  the  civil  law,  vendors  were  bound,  to  warrant  both 
the  title  and  estate  against  all  defects,  whether  they  were 
or  were  not  conusant  of  them.  To  prevent,  however,  the 
inconveniences  which  would  have  inevitably  resulted  from 
this  general  doctrine,  it  was  qualified  by  holding,  that  if 

(d)  See  post,  ch.  6.  s.  2. 
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description  (/).  And  a  statement  in  the  particulars  of  an 
advowson,  that  an  avoidance  of  the  preferment  was  likely 
to  occur  soon,  was  held  to  be  so  vague  and  indefinite, 
that  the  Court  could  not  take  notice  of  it  judicially  ;  and 
that  its  only  effect  ought  to  have  been,  to  put  the  purchaser 
upon  making  inquiries  respecting  the  circumstances 
under  which  the  alleged  avoidance  was  likely  to  take 
place,  previous  to  his  becoming  the  purchaser  (A).  So 
a  statement,  that  the  property  is  uncommonly  rich  water 
meadow  land,  will  not  annul  the  contract,  although  the 
land  is  imperfectly  watered  (/). 

But  if  a  vendor  affirm,  that  the  estate  was  valued  by 
persons  of  judgment,  at  a  greater  price  than  it  actually 
was,  and  the  purchaser  act  upon  such  misrepresentation, 
the  vendor  cannot  compel  the  execution  of  the  contract 
in  equity  (m)y  nor  would  he,  it  should  seem,  be  permitted 
to  maintain  an  action  at  law  for  non -performance  of  the 
agreement. 

And  a  remedy  will  lie  against  a  vendor,  for  falsely 
affirming  that  a  greater  rent  is  paid  for  the  estate  than  is 
actually  reserved  (w)  (I) ;  because  that  is  a  circumstance 
within  his  own  knowledge.  The  purchaser  is  not  bound 
to  inquire  further :  for  the  leases  may  be  made  by  parol, 

(J)  Brown  v.  Fenton,    Rolls,  383 ;  S.  C.  MS. 
23  June,  1807,  MS. ;  S.C.  HVes.         (»)  Eking  v.  Tresham,  ubisup.; 

jun.  144.  Lysney  v.  Selby,  2  Lord  Raym. 

(*)  Trower  t>.  Newcome,  3  Mer.  11  is ;    1   Salk.  211,   S.  C.  nora. 

70**  Risney  v.  Selby ;  Dobell  v.  Stevens, 

(I)  Scott,  t>.  Hanson,  1  Sim.  1 3.  3  Barn,  and  Cress.  623. 

(m)  Buxton  v.  Cooper,   3  Atk. 

(I)  In  the  1st  vol.  of  Coll.  of  Decis.  p.  332,  the  following  case  is  re- 
ported : — An  heritor  having  solemnly  affirmed  to  his  tacksman  at  setting 
the  lands,  that  there  was  paid,  by  the  preceding  tenants,  for  each  acre,  a 
great  deal  more  than  really  was  paid,  and  thereby  induced  him  to  take  it 
at  a  very  exorbitant  rate,  whereby  he  was  leased  ultra  dimidium ;  yet 
continued  to  possess  two  years  before  he  complained.  The  Lords 
found  the  allegeqnce  of  circumvention  and  fraud,  both  in  consilio  and 
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and  therefore,  it  is  no  excuse  in  the  party,  who  made  the 
representation,  to  say,  that  though  he  had  received  in- 
formation of  the  fact,  he  did  not  at  that  time  recol- 
lect it  (r). 

A  purchaser  is  not  liable  to  an  action  of  deceit  for  mis- 
representing the  seller's  chance  of  sale,  or  the  probability 
of  his  getting  a  better  price  for  his  commodity  than  the 
price  which  such  proposed  buyer  offers  (s).  Nor  is  a 
purchaser  bound  to  acquaint  the  vendor  with  any  latent 
advantage  in  the  estate :  for  instance,  if  a  purchaser  has 
discovered  that  there  is  a  mine  under  the  estate,  he  is  not 
bound  to  disclose  that  circumstance  to  the  vendor,  although 
he  knows  the  vendor  is  ignorant  of  it  (/).  Equity  will 
not,  however,  interfere  in  favour  of  a  purchaser  who  has 
misrepresented  the  estate  to  any  person  who  had  a  desire 
of  purchasing  it  (w). 

And  a  very  little  is  sufficient  to  affect  the  application 
of  this  principle.  If,  it  has  been  said,  a  word,  a  single 
word  be  dropped  which  tends  to  mislead  the  vendor,  that 
principle  will  not  be  allowed  to  operate  (#). 

And  if  a  purchaser  conceal  the  fact  of  the  death  of 
a  person  of  which  the  other  is  ignorant,  and  by  which  the 
value  of  the  property  is  increased,  equity  will  set  aside 
the  contract  (^). 

The  same  rules  apply  to  incumbrances  and  defects  in 
the  title  to  an  estate,  as  to  defects  in  the  estate  itself. 
Both  law  and  equity  require  the  vendor  to  deliver  to  the 
purchaser  the  instrument  by  which  the  incumbrances 
were  created,  or  on  which  the  defects  arise ;  or  to  ac- 
quaint him  with  the  facts,  if  they  do  not  appear  on  the 

(r)  Burrowes  t>.  Lock,  10  Ves.  2  Atk.  371  ;  and  Young  v.  Clerk, 

jun.  470,  per  Sir  Wm.  Grant.  Prec.  Cha.  538. 

(*)  See  Vernon  t?.  Keys,  1 2  East,  (x)  Per  Lord  Eldon,  1  Jac.  1 7  8. 

632.  (y)  Turner  v.  Harvey,  1  Jac. 

(t)  See  2  Bro.  C.  C.  420.  \qq. 

(u)  See  Howard  v.  Hopkyns, 
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chaser  will  be  bound  by  it,  although  he  himself  was  not 
aware  of  its  existence. 

And  by  these  means,  a  purchaser  may  even  deprive  him- 
self of  the  benefit  to  be  derived  from  the  estate  lying 
in  a  register  county :  the  register  may  be  searched,  and 
no  incumbrance  appear ;  yet,  if  the  attorney  have  notice 
of  any  unregistered  incumbrance,  equity  will  assist  the 
incumbrancer  in  establishing  his  demand  against  the  pur- 
chaser^. 

Another  powerful  reason  why  a  purchaser  should  not 
employ  the  vendor's  attorney  is,  that  if  the  vendor  be  guilty 
of  a  fraud  in  the  sale  of  the  estate,  to  which  the  attorney 
is  privy,  the  purchaser,  although  it  be  proved  that  he  was 
innocent,  will  be  responsible  for  the  misconduct  of  his 
agent  (e).  In  one  case(/)  a  purchaser  lost  an  estate,  for 
which  he  gave  nearly  8,000  /.,  merely  by  employing  the 
vendor's  attorney',  who  was  privy  to  a  fraudulent  disposi- 
tion of  the  purchase  money. 

With  the  exception  of  a  vendor,  or  his  agent,  sup* 
pressing  an  incumbrance,  or  a  defect  in  the  title,  it  seems 
clear,  that  a  purchaser  cannot  obtain  relief  against  a  ven- 
dor for  any  incumbrance,  or  defect  in  the  title,  to  which 
his  covenants  do  not  extend;  and  therefore  if  a  pur- 
chaser neglect  to  have  the  title  investigated,  or  his  coun- 
sel overlook  any  defect  in  it,  he  appears  to  be  without  a 
remedy  (g). 

To  sum  up  the  foregoing  observations, — a  purchaser  is 
entitled  to  relief,  on  account  of  any  latent  defects  in  the 
estate,  or  in  the  title  to  the  estate,  which  were  not  disclosed 
to  him,  and  of  which  the  vendor,  or  his  agent,  was  aware. 
In  addition  to  this  protection  afforded  him  by  the  law, 

(d)  See  infra,  ch.  16,  17.  (/)  Doe   v.  Martin,   4  Term 

(e)  See    Bowles    v.    Stewart,     Rep.  39. 

1  Sch.  and  Lef.  227.  (g)  See  post*  ch.  9. 
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the  feet  of  him,  at  the  same  time  stating  that  he  intends  to 
purchase  the  estate;  and  if  the  person  of  whom  the  inquiry 
is  made  has  an  incumbrance  on  the  estate,  and  deny  it, 
equity  would  not  afterwards  permit  him  to  enforce  his 
demand  against  the  purchaser  (i). 

The  inquiry  should  be  made  before  proper  witnesses;  and 
as  a  witness  may  refresh  his  memory  by  looking  at  any 
paper  if  he  can  afterwards  swear  to  the  facts  from  his  own 
memory,  it  seems  advisable  that  the  witnesses  should 
take  a  note  of  what  passes  (J). 

Where  difficulties  arise  in  making  out  a  good  title,  the 
purchaser  should  not  take  possession  of  the  estate  until 
every  obstacle  is  removed.  Purchasers  frequently  take 
this  step,  under  an  impression,  that  it  gives  them  an  ad- 
vantage over  the  vendor;  but  this  is  a  false  notion;  such  a 
measure  would,  in  many  cases,  be  deemed  an  acceptance  of 
the  title  (A),  or  would  at  least  be  a  ground  to  leave  it  to  a 
jury,  to  consider  whether  the  party  had  not  taken  possession 
with  an  intention  to  wave  all  objections.  Where  a  pur- 
chaser, after  delivery  to  him  of  the  abstract,  which  dis- 
closed a  reservation  of  a  right  of  sporting  not  noticed  in 
the  particulars  by  which  he  purchased,  upon  his  applica- 
tion was  let  into  possession,  and  paid  the  greater  part 
of  the  purchase-money,  without  objecting  to  the  right  re- 
served, and  apologized  for  not  sending  the  draft  of  the 
conveyance,  and  afterwards  raised  the  objection,  he  was 
held  bound  by  his  conduct,  which  was  considered  as  a 
waver  of  the  objection ;  and  although  a  clerk  of  the  seller's 
solicitor  wrote  in  answer  to  the  purchaser's  application  for 

(t)  Ibbetson  v.  Rhodes,  2  Vera.  Camp.  Ca.  1 12. 
554 ;  Amy's  case,  2  Cha.  Ca.  128,         (k)  See  3  P.Wms.  193 ;  Calcrafl 

cited.  v.  Roebuck,  1  Ves.  jun.  226;  12 

(j)  See  Doe  *>.  Perkins,  3  Term  Ves.  jun.  27  ;  and  Vancouver  r. 

Rep.  7*9,  and  the  cases  there  Bliss,  11  Ves.  jun.  4*64. 
cited;    Burrough    v.    Martin,    1 
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the  purchaser  a  priority  over  any  former  purchaser,  or  in- 
cumbrancer, who  had  neglected  the  same  precaution  (0). 

It  is  very  usual  for  auctioneers  to  prepare  the  particulars 
and  conditions  of  sale ;  but  this  a  vendor  should  never  per- 
mit, as  continual  disputes  arise  from  the  mis-statements 
consequent  upon  their  ignorance  of  the  title  to  the  estate. 

Where  an  estate  has  been  in  a  family  for  a  long  time, 
or  the  title  has  not  been  recently  investigated,  it  might  be 
advisable  for  the  owner  to  have  an  abstract  of  his  title  sub- 
mitted to  counsel,  and  any  objections  which  occur  to  it 
cleared  up,  previously  to  a  contract  being  entered  into  for 
sale  of  the  estate.  By  this  precaution,  the  vendor  will  pre- 
vent any  delay  on  his  part,  which  might  impede  the  sale 
from  being  carried  into  effect  by  the  time  stipulated ;  and 
will,  in  many  cases,  avoid  the  expense  necessarily  attend- 
ing tedious  discussions  of  a  tide.  Another  advantage  of 
this  measure  is,  that  if  there  should  be  any  defect  in  the 
title  which  cannot  be  cured,  it  would  be  known  only  to  the 
agents  and  counsel  of  the  vendor.  It  is  of  the  utmost  im- 
portance to  keep  defects  in  a  title  from  the  knowledge  of 
persons  not  concerned  for  the  owner.  It  has  frequently 
happened,  that  persons  concerned  for  purchasers,  have 
communicated  fatal  defects  in  a  vendor  s  title,  to  the  person 
interested  in  taking  advantage  of  them,  by  which  many 
titles  have  been  disturbed. 

(0)  Vide  infra,  ch.  16. 
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By  an  order  of  Lord  Rosslyn's  (/),  it  is  directed,  that 
upon  application  by  a  mortgagee  of  a  bankrupt's  estate,  the 
mortgaged  estate  shall  be  sold  before  the  commissioners,  or 
by  public  auction,  if  they  shall  think  fit.  And  it  has  been 
decided  (g),  that  a  sale  of  a  mortgaged  estate  by  auction, 
under  this  order,  is  liable  to  the  auction  duty,  and  is  not 
within  the  exception  in  the  acts  of  sales  of  bankrupts 
estates  by  the  order  of  the  assignees.  This  decision  was 
made  at  nisi  prius,  and,  perhaps,  cannot  be  supported. 
The  Legislature  intended  that  the  creditors  of  bankrupts 
should  have  the  advantage  of  selling  the  estates  by  auction 
without  being  charged  with  the  auction  duty.  Now  this 
intention  is,  in  the  case  under  consideration,  clearly  sub- 
verted by  the  decision  in  Coare  v.  Creed.  The  argument 
was,  that  the  sale  was  by  the  mortgagee,  and  so  not  part  of 
the  bankrupt's  estate.  But  if  the  money  produced  by  sale 
of  the  pledge  is  insufficient  to  cover  the  mortgagee's  debt, 
he  of  course  resorts  to  the  general  effects  for  a  dividend  on 
the  residue.  If  the  pledge  produce  more,  the  surplus  sinks 
into  the  general  fund ;  so  that  assuming,  as  the  Legislature 
clearly  did,  that  the  auction  duty  is  in  substance  a  charge 
on  the  land,  it  in  this  case  takes  so  much  from  the  bank- 
rupt's property,  distributable  for  the  benefit  of  his  credi- 
tors. It  was  considered  to  be  clear,  however,  that  where 
the  estate  was  sold  by  order  of  the  assignees,  with  the  con- 
sent of  the  mortgagee,  no  duty  would  be  payable.  But 
it  has  been  decided,  that  a  sale  by  assignees  of  an  estate 
in  fee,  which  was  in  mortgage  for  a  term  of  years, 
was  liable  to  the  auction  duty,  because  the  assignees  sold 
the  whole  estate,  and  they  had  only  the  equity  of  rer 
demption  (A).  But  the  act  of  Parliament  draws  no  such 
distinction.    Most  bankrupts  estates  are  in  mortgage ;  and 

(f)  4  Bro.  C.  C.  at  the  end.  (h)  Rex  t;.    Abbott,    Excheq. 

(g)  Coare  v.  Creed,  2  Esp.  Ca.     Mich.T.  1816,  MS ;  3  Price,  178. 
699. 
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money  he  receives  at  the  sale.  If  he  receive  none,  he 
may  recover  it  from  the  vendor  by  action. 

But  if  the  owner  of  estates  sold  by  auction,  or  any  other 
person  on  his  behalf,  buy  in  the  same,  without  fraud  or 
collusion,  no  auction  duty  will  become  payable  (/) ;  pro- 
vided notice  be  given  in  writing  (rri)  to  the  auctioneer  be- 
fore such  bidding,  signed  by  the  owner  and  the  person  in- 
tended to  be  the  bidder,  of  the  latter  being  appointed  by 
the  former,  and  having  agreed  accordingly  to  bid  at  the 
sale  for  his  use  (w) ;  and  provided  the  delivery  of  such  notice 
be  verified  by  the  oath  of  the  auctioneer,  as  also  the  fairness 
of  the  transaction,  to  the  best  of  his  knowledge. 

Neither  will  the  duty  be  payable  where  the  estate  is 
bought  in  by  or  by  the  order  of  the  steward  (o)  or  known 
agent  of  the  owner,  actually  employed  in  the  management 
of  the  sale  of  such  estate ;  but  notice  in  writing  of  his  in- 
tention must  be  given  by  the  steward  or  agent,  if  he  him- 
self bid,  or  by  him  and  the  bidder,  if  he  appoint  a  person 
to  bid  (p) ;  and  the  delivery  of  such  notice  must  be  verified 
in  the  same  manner  as  the  delivery  of  a  notice  given  by  the 
owner.  And  to  exempt  a  vendor  from  payment  of  the 
duty,  every  notice  must,  at  the  time  appointed  by  law  for 
the  auctioneer's  passing  his  account  of  the  sale,  be  produced 
by  the  auctioneer  to  the  officer  authorized  to  pass  the  ac- 
count of  such  sale;  and  also  be  left  with  the  officer (y). 

It  is  not  necessary  that  the  sale  should  be  a  regular 
auction.  The  acts  apply  to  every  mode  of  sale,  whereby 
the  highest  bidder  is  deemed  to  be  the  purchaser.  There- 
fore, where  after  an  auction  at  which  there  was  no  bidding, 
the  seller's  agent  stated  that  he  should  be  ready  to  treat  for 
the  sale  by  private  bargain,  and  the  meeting  broke  up; 

(t)  19  Geo.  HI.  c.  56.  s.  12.  (p)  42  Geo.  III.  c.  93.  s.  r. 

(m)  28  Geo.  III.  c.  37.  s.  20.  (p)  See  forms  of  such  notices, 

(n)  See  a  form  of  such  notice,  Appendix,  Nos.  2  and  3. 

Appendix,  No.  1.  (7)  42  Geo.  III.  c.  93. ».  2. 
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So  biddings  by  several  persons  of  sums  marked  upon 
a  paper  are  within  the  act  (/)• 

So  in  the  case  of  a  female  auctioneer  who  continued  silent 
during  the  whole  time  of  the  sale,  but  whenever  any  one  bid, 
she  gave  him  a  glass  of  brandy  :  the  sale  broke  up,  and 
in  a  private  room  he  that  got  the  last  glass  of  brandy  was 
declared  to  be  the  purchaser.  This  was  decided  to  be  an 
auction  (u\ 

But  to  bring  a  bidding  within  the  acts,  the  sum  must 
be  named  by  the  party  eo  intuitu,  with  a  view  to  the  pur- 
chase of  the  estate.  Therefore,  in  the.  case  of  Cruso  tf. 
Crisp  (w),  it  was  decided,  that  putting  up  an  estate  in  lots 
at  certain  prices  was  not  a  bidding  within  the  acts ;  but 
this  has  since  been  doubted  by  Lord  Eldon  (x) ;  and  al- 
though it  would  be  difficult  to  hold  the  transaction  to  be  a 
sale  within  the  act,  yet  of  course,  although  the  owner  in- 
tends only  to  put  up  the  estate  at  a  certain  price,  and  not 
to  bid  for  it  in  case  of  an  advance,  a  previous  notice  of 
his  intention  should  be  given. 

If  an  estate  be  bought  in  by  the  owner,  and  proper 
notices  were  not  given  of  his  intention  to  bid,  the  sale  will 
be  held  real,  and  the  duty  must  be  paid,  however  fair  the 
transaction  may  be.  The  duty  is  made  a  charge  on  the 
auctioneer,  which  he  must  pay  if  the  proper  notices  were 
not  given.  It  is  not  given  by  way  of  penalty*  In  one  case, 
an  auctioneer  who  had  neglected  to  require  proper  notices 
was  compelled  to  pay  5  or  6,000/.  out  of  his  own  pocket 
for  the  duty,  although  he  had  not  received  any  part  of  it 
from  the  owners,  nor  had  charged  any  commission,  as  the 
estates  were  not  actually  sold  (y). 

And  a  statement  by  an  auctioneer  to  the  vendor  or  his 

(0  Attorney-General  v.  Taylor,  (s)  1  Dow*  114. 

1 3  Price,  636.  (y)  Christie  v.  Attorney  Gen. 

(«)  I  Dow,  115.  6  Bro.  P.  C.  by  Toml.  520;  see 

(to)  3  East,  337.  3  Ves.  jun.  025,  n. 
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tioneer,  and  he  cannot  recover  under  the  undertaking-, 
because  it  is  illegal  to  indemnify  against  penalties  (d).  But 
to  this  it  may  be  objected,  that  the  duty  attaches  as  a 
charge,  and  is  not  imposed  as  a  penalty  (e). 

If  the  vendor's  title  prove  bad,  the  auction  duty  will 
be  allowed  ;  provided  complaint  thereof  be  made  before 
the  Commissioners  of  Excise,  or  two  justices  of  the  peace 
within  whose  jurisdiction  such  sale  was  made  (/),  within 
twelve  calendar  months  after  the  sale,  if  the  same  shall 
be  rendered  void  in  that  time ;  or  otherwise  within  three 
months  after  the  discovery  of  the  owner  having  no  title  (g). 
But  the  commissioners  will  not  allow  the  duty  unless  they 
think  that  the  vendor  has  used  his  utmost  exertions  to  make 
a  good  title.  An  appeal,  however,  -lies  from  the  judgment 
of  the  commissioners  :  but  as  the  King  never  pays  costs, 
they  fall  upon  the  vendor,  and  in  many  cases  would  amount 
to  more  than  the  duty  itself. 


IL  According  to  Cicero  (A),  a  vendor  ought  not  to  ap- 
point a  puffer  to  raise  the  price,  nor  ought  a  purchaser  to 
appoint  a  person  to  depreciate  the  value  of  an  estate  in- 
tended to  be  sold.  And  Huber  lays  it  down  (i),  that  if 
a  vendor  employs  a  puffer  he  shall  be  compelled  to  sell  the 
estate  to  the  highest  bon&Jide  bidder ;  because  it  is  against 
the  faith  of  the  agreement,  by  which  it  is  stipulated  that 
the  highest  bidder  shall  be  the  buyer. 

In  Bexwell  v.  Christie  (j),  Lord  Mansfield  and  the 
other  Judges  of  B.  R.  followed  the  rule  of  the  civil  law, 
and  treated  a  private  bidding,  by  or  on  the  behalf  of  the 
vendor,  as  a  fraud ;  but  the  Legislature,  by  the  subsequent 

(d)  Owen  v.  Parry,  Sitt.  West.         (g)  28  Geo.  III.  c.  37.  s.  19. 
Dec.  6,  cor.  Lord  EllenbOrough.  (A)  De  Off.  1.  S. 

(e)  Christie  v.  Atty.  Gen.  6  Bro.         (i)  Praelectiones,  xviii.  2.  7. 

P.  C.  by  Toml.  520.  ct  supra.  (j)  H.   16  Geo.  Ill;    Cowp. 

(/)  19  Geo.  HI.  c.  56.  s.  1 1.        395. 
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pressed  his  opinion,  that  the  doctrine  was  not  in  the  least 
impeached  by  the  acts  of  Parliament. 

But  in  the  case  of  Conolly  v.  Parsons  (m)9  Lord  Rosslyn 
said,  he  fancied  the  foregoing  case  turned  on  the  circum- 
stance that  there  was  no  real  bidder ;  and  the  person  re- 
fused instantly.  It  was  one  of  those  trap  auctions  which 
are  so  frequent  in  this  city.  The  reasoning  went  large, 
certainly,  and  did  not  at  all  convince  him.  He  said,  he 
should  wish  it  to  undergo  a  re-consideration ;  for  if  it  was 
law,  it  would  reduce  every  thing  to  a  Dutch  auction,  by 
bidding  downwards  (I).  He  felt  vast  difficulty  to  compass 
the  reasoning,  that  a  person  does  not  follow  his  own  judg- 
ment because  other  persons  bid ;  that  the  judgment  of  one 
person  is  deluded  and  influenced  by  the  biddings  of  others. 
The  facts  of  the  case  of  Conolly  v.  Parsons  do  not  appear 
in  the  report ;  but  I  learn,  that  there  was  a  contest  be- 
tween real  bidders,  after  the  person,  employed  to  bid  on 
the  part  of  the  vendors,  had  desisted  from  bidding.  The 
suit  was  compromised  by  the  purchaser  paying  a  con- 
Cm)  3  Ves.  jun.  625,  n. 

(I)  A  sale  of  this  nature  is  thus  conducted :  The  estate  is  put  up  at 
a  high  price,  and  if  nobody  accept  the  offer,  a  lower  is  named,  and  so 
the  sum  first  required  is  gradually  decreased,  till  some  person  close 
with  the  offer.  Thus  there  is  of  necessity  only  one  bidding  for  the 
estate,  a  mode  of  sale  which,  in  this  country,  would  attract  few  bidders. 
In  some  counties  in  England  a  singular  mode  of  sale  of  estates  for 
redemption  of  land-tax  is  adopted ;  the  auctioneer  states  the  sum  of 
money  wanted,  and  the  number  of  acres  to  be  disposed  of,  and  the 
person  who  will  accept  the  least  quantity  of  land  for  the  sum  required, 
is  declared  the  purchaser ;  so  that  the  persons  bid  downwards,  until 
some  one  name  a  quantity  of  land  less  than  any  other  will  take. 

The  manner  of  conducting  sales  by  auction  of  the  post-horse  duties 
is  at  once  Dutch  and  English.  The  duties  are  put  up  at  a  large  sum, 
named  in  the  particulars,  and  the  sale  is  then  conducted  in  the  same 
manner  as  a  Dutch  auction :  but  when  any  person  actually  bids,  others 
may  advance  on  that  bidding,  and  the  highest  bidder  is  declared  the 
purchaser ;  just  as  if  the  sale  had  been  conducted  in  the  usual  way. 
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diately  preceding  that  of  the  purchaser  was  fictitious  (p) ; 
and  where  public  notice  has  been  given,  the  contract  will 
be  binding  on  the  purchaser,  although  there  was  no  con- 
test between  real  bidders ;  but  only  the  purchaser  and  the 
person  employed  to  bid,  bid  against  each  other  (q).  It 
should  seem  that  the  rule  would  be  the  same,  even  where 
public  notice  had  not  been  given,  provided  the  bidder  was 
appointed  only  to  protect  the  vendor  s  interest. 

But  it  seems,  that  where  the  person  is  employed,  not  for 
the  defensive  precaution,  with  a  view  to  prevent  a  sale  at  an 
undervalue,  but  to  take  advantage  of  the  eagerness  of  bid- 
ders to  screw  up  the  price  that  will  be  deemed  a  fraud  (r). 

Neither  do  the  cases  authorize  the  vendor  to  appoint 
more  than  one  person  on  his  behalf.  It  seems  highly  pro- 
per that  a  vendor  should  be  permitted  to  appoint  a  person 
\oguard\i\&  interests  against  the  intrigues  of  bidders  ;  but 
it  does  not  follow  that  he  may  appoint  more  than  one. 
The  only  possible  object  of  such  a  proceeding  is  fraud.  It 
is  simply  a  mock  auction;  and,  notwithstanding  Lord 
Rosslyn's  impression,  it  is  universally  felt  and  acknow- 
ledged, that  the  judgments  of  most  men  are  deluded  and 
influenced  by  the  biddings  of  others.  As  far  as  any  aid  is 
sought  from  the  auction-duty  acts,  in  support  of  private 
biddings  on  behalf  of  the  owner,  it  is  clear  that  they  do 
not  authorize  or  sanction  the  appointment  of  more  than  one 
person.  In  the  report  of  Conolly  v.  Parsons  it  is  stated, 
that  persons  were  employed  to  bid,  and  did  bid  for  the 
vendors ;  but  the  fact  is,  that  one  person  only  was  employ* 
ed  by  them,  and  actually  bid  on  their  behalf.     The  Master 

(p)  Smith  v.  Clarke,    12  Vea.  J813,  the  Vice -Chancellor  seemed 

jun.  477.  rather  to  be  of  opinion  that  the 

(q)  Oldfield  r.  Round,  5  Ves.  appointment  of  one  puffer  was,  in 

jun.  508.  no  case,  bad  ;  but  see  Crowder  v> 

(r)  See   12  Ves.  jun.  483.     In  Austin,  3  Bing.  368,  contrb. 
Fitzgerald  r.  Forster,  31st  July, 
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chaser,  if  any  person  were  employed  as  a  puffer,  and  actu- 
ally bid  at  the  sale.  This  was  actually  decided  in  the  late 
case  of  Meadows  v.  Tanner  (u?).  The  Vice-Chancellor 
said,  that  the  plain  meaning  of  the  words  without  reserves 
in  a  particular  of  sale,  is,  that  no  person  will  be  employed 
to  bid  on  behalf  of  the  vendor  for  the  purpose  of  keeping 
up  the  price ;  and  that  the  vendor  could  have  no  claim  to 
the  aid  of  a  court  of  equity  to  enforce  a  contract  against 
the  purchaser,  into  which  he  might  have  been  drawn  by 
the  vendor's  want  of  faith. 

It  is  generally  understood,  that  some  person  will  bid  on 
the  part  of  the  owner ;  and  it  therefore  seems  to  deserve 
consideration,  whether  it  would  not,  in  most  cases,  be  ad- 
visable to  give  public  notice  of  the  owner's  intention  pre- 
viously to  the  sale.  Where  public  notice  is  given,  the 
mode  least  liable  to  objection  seems  to  be  that  of  reserving 
a  bidding,  or  stipulating  in  the  conditions  of  sale,  that  the 
owner  may  bid  once  in  the  course  of  the  sale  (a).  It  may 
here,  however,  be  proper  to  observe,  that  buying-in  an 
estate,  especially  where  it  is  done  without  public  notice, 
mostly  prejudices  a  future  sale.  This  was  exemplified  in 
the  sale  of  an  estate  before  one  of  the  Masters  in  Chancery, 
where  23,000/.  was  bond  fide  bid,  and  the  estate  was 
bought  in  by  the  agent  of  the  vendor ;  afterwards  there 
were  three  other  sales  in  the  Master's  office ;  and  the  con- 
sequence of  the  estate  having  been  bought-in  deterring 
others  from  bidding,  was,  that  on  the  two  first  occasions 
no  more  was  offered  than  12,000  /•  and  6,000  /. ;  and  the 
estate  finally  sold  for  15,000  /.  (y) 

On  the  other  hand,  if  a  purchaser  by  his  conduct 
deter  other  persons  from  bidding,  the  sale  will  not  be 
binding.    Thus,  where  upon  a  sale  by  auction  of  a  barge, 

(t»)  5  Madd.  34.  Wren  v.  Kirton,  S  Ves.  jun.  502 ; 

(x)  See  Cowp.  397.  and  see  Twining  v.  Morris,  2  Bra. 

(y)    See    6   Ves.   jun.    629;     C.C.  326. 
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landlord  and  tenant,  and  the  sum  payable  will  be  re- 
coverable as  rent  (c). 

.  Great  care,  however,  should  be  taken  to  make  the  par- 
ticulars and  conditions  accurate ;  for  the  auctioneer  cannot 
contradict  them  at  the  time  of  sale,  such  verbal  declara- 
tions being  inadmissible  as  evidence. 

Thus,  where  estates  were  put  up  to  sale  by  auction  (d), 
and  in  the  printed  particulars  of  sale  were  stated  to  be  free 
from  all  incumbrances,  they  were  bought  by  a  person 
who,  discovering  that  there  was  a  charge  on  the  estate  of 
1 7  /.  per  annum,  refused  to  complete  the  purchase,  in  con- 
sequence of  which,  an  action  was  brought  by  the  vendor ; 
and  although  he  offered  to  give  in  evidence,  that  the  auc- 
tioneer had  publicly  declared  from  his  pulpit  in  the  auc- 
tion-room, when  the  estate  was  put  up,  that  it  was  charged 
in  the  manner  above  specified,  yet  the  court  of  C.  B.  re- 
fused to  admit  the  evidence,  as  it  would  open  a  door  to 
fraud  and  inconvenience,  if  an  auctioneer  were  permitted 
to  make  verbal  declarations  in  the  auction-room,  contrary 
to  the  printed  conditions  of  sale ;  and  the  plaintiff  was 
nonsuited.  And  this  rule  prevails  in  favour  as  well  of  the 
seller  as  of  the  purchaser  (e). 

The  same  rule  of  course  prevails  in  equity,  where  the 
person  setting  up  the  parol  evidence  is  plaintiff.  Upon  the 
sale  of  an  estate  by  auction  the  particular  was  equivocal 
as  to  the  woods :  but  it  was  clear  the  purchaser  was  to 
pay  for  timber  and  timber-like  trees.  There  was  a  large 
underwood  upon  the  estate.  At  the  sale,  the  article  being 
ambiguous,  the  auctioneer  declared  he  was  only  to  sell 
the  land ;  and  every  thing  growing  upon  the  land  must  be 
paid  for.     The  defendant,  the  purchaser,  insisted  he  was 

(c)    Saunders     v.    Musgrave,  S  Campb.  Ca.  285,  6. 

0  Barn.  &  Cress.  524.  (c)    Powell   v.   Edmunds,    12 

(</)    Gunnis   v.  Erhart,   I   H.  East,  6. 
Black.  239;  see  Jones  v.  Edney, 
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The  late  Mr.  Bradley  recommended,  that  where  it  is 
understood,  at  the  time  of  sale,  that  the  vendor  has  only 
a  doubtful  title,  a  provisional  clause,  to  the  following 
effect,  should  be  inserted  in  the  conditions  of  sale  and 
articles  of  purchase;  which  would  be  sufficient,  he  thought, 
to  obviate  any  doubt  that  might  otherwise  arise  at  the 
sale : 

"  That  if  the  counsel  of  the  purchaser  shall,  on  the  ex- 
amination of  the  title,  be  of  opinion  that  a  good  title  and 
conveyance  cannot  be  made  of  the  purchased  premises, 
within  the  time  limited  by  the  articles  for  carrying  the 
same  into  execution  ;  in  that  case,  the  same  articles  shall 
be  discharged,  and  not  further  proceeded  in  on  either 
side." 

The  estate  cannot  be  too  minutely  described  in  the  par- 
ticulars ;  for  although,  as  Lord  Thurlow  observed,  it  is 
impossible  that  all  the  little  particulars  relative  to  the 
quantity,  the  situation,  &c.  should  be  so  specifically  laid 
down,  as  not  to  call  for  some  allowance  and  consideration, 
when  the  bargain  comes  to  be  executed  (/) ;  yet,  if  a  per- 
son, however  unconversant  in  the  actual  situation  of  his 
estate,  will  give  a  description,  he  must  be  bound  by  that, 
whether  conusant  of  it  or  not  (m). 

Lord  Ellenborough  has  observed,  that  a  little  more  fair- 
ness on  the  part  of  auctioneers,  in  the  forming  of  their 
particulars,  would  avoid  many  inconveniences.  There  is 
always  either  a  suppression  of  the  fair  description  of  the 
premises,  or  there  is  something  stated  which  does  not 
belong  to  them ;  and  in  favour  of  justice,  considering 
how  little  knowledge  the  parties  have  of  the  thing  sold, 
much  more  particularity  and  fairness  might  be  expected. 
The  particulars,  his  Lordship  added,  are  in  truth  like  the 

(/)  See  1  Ves.  jun.  224,  per  Lord  Thurlow ;  Schneider  v. 
Lord  Thurlow.  Heath,  3  Camp.  Ca.  506. 

(pi)  See  1   Ves.  jun.  213,  per 
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fcarges,  not  according  to  the  custom  of  the  country,  as 
jrthes,  poor-rates,  church-rates,  &c.  which  are  natural 
:harges  on  the  tenant  (r). 

The  mere  exhibition  of  a  plan  of  a  new  street,  at  the 
ime  of  the  sale  of  a  piece  of  ground  to  build  a  house  in 
ie  line  of  the  intended  street,  does  not  amount  to  an 
implied  contract  to  execute  the  improvements  exhibited 
on  the  plan,  where  the  written  contract  is  silent  on  that 
head  («)» 

Where  the  timber  and  other  trees  are  to  be  taken  by 
the  purchaser  at  a  valuation,  it  should  be  stated  accu- 
rately for  what  trees  he  is  to  pay. 

la  a  case  where  there  were  several  lots,  it  was  stated 
after  two  of  them,  that  the  timber  on  them  was  to  be  paid 
for.    The  particulars  were  silent  as  to  the  timber  on  the 
other  lots,  which  was  of  considerably  greater  value ;  but 
there  was  a  general  condition  that  all  the  timber  and 
timber-like  trees,  down  to  i  s.  per  stick  inclusive,  should 
be  taken  at  a  fair  valuation.    The  purchaser  of  the  lots,  to 
which  no  statement  was  annexed,   claimed  the  timber 
without  paying  for  it;  and  the  Master  of  the  Rolls  thought 
that  a  purchaser  might  be  so  fairly  impressed  with  that 
idea,  notwithstanding  the  general  condition,  that  he  re- 
fused to  compel  him  to  perform  the  contract  according  to 
&e  seller's  construction  (*)• 

But  although  it  should  be  merely  stipulated  that  the 
purchaser  shall  pay  for  timber,  yet  he  must  pay  for  trees 
not  strictly  timber,  if  considered  so,  according  to  the 
custom  of  the  country  (if). 

(r)  Eari  of  Tyrconnel  v.  Duke  (*)  Higginson   v.   Clowes,    15 

of  Ancaster,  Arabl.  237  ;  2  Ves.  Ves.  jun.  516. 

500.  (i/)  Duke  of  Chandos  v.  Talbot, 

(*)  Feoffees  of  Heriott's  Hospi-  2  P.  Wms.  60 1 ;  Anon.  Ch.  23  July, 

tol  v.  Gibson,  2  Dow,  301  ;  see  1808  ;  ltabbett  v.  Raikcs,  Wcod-' 

Compton  v.  Richards,  1  Price,  27.  fall  L.  &  T.  224.  6th  ed. ;  and  see 

Beaumont  r.  Dukes,  1  Jac.  422.  Aubrey  ?.  Fisher,  10  East,.  146. 
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for  re-entry  if  any  business  but  that  of  a  victualler  should 
be  carried  on  in  the  house  (y). 

In  a  case  where  the  original  lease  contained  a  power 
of  re-entry  if  certain  trades  were  carried  on  upon  the 
property,  and  the  lessee  granted  under-leases  containing 
no  such  stipulation,  and  upon  a  sale  by  the  assignee  of 
the  original  lessee,  the  conditions  of  sale  stated  the 
covenant  in  the  original  lease,  and  that  such  covenant 
would  be  inserted  in  the  under-leases  to  be  granted  to 
the  purchasers,  but  no  mention  was  made  whether  the 
covenant  was  inserted  in  the  under-leases  already  granted, 
the  purchaser  was  allowed  to  recover  his  deposit  from 
the  auctioneer  (r).  Lord  Tenterden  observed,  that  he 
was  of  opinion  that  it  is  the  duty  of  every  person 
truly  and  honestly  to  represent  that  which  he  is  to 
sell.  A  careful  man  and  a  lawyer  looking  at  these 
conditions  of  sale  might  ask  what  were  the  terms  of 
the  leases  which  had  been  granted:  The  purchaser 
is  informed  by  the  statement  in  the  conditions,  that 
the  original  lessee  is  restrained  from  carrying  on  these 
obnoxious  trades,  and  that  in  the  leases  to  be  granted 
to  him  a  similar  covenant  is  to  be  entered  into. 
None  but  a  very  careful  person  would  suppose  that  it 
could  be  doubtful  whether  the  persons  to  whom  under- 
leases had  already  been  granted  were  bound  in  the  same 
manner.  He  was,  therefore,  clearly  of  opinion  that  the 
plaintiff  could  not  be  bound  to  take  the  title. 

In  stating  an  estate  to  be  of  any  given  "  clear'*  yearly 
rent,  the  parties  should  attend  to  the  meaning  of  the  word 
"  clear,"  in  an  agreement  between  buyer  and  seller ;  which 
is  clear  of  all  outgoings,  incumbrances,  and  extraordinary 

(y)   Bennett    t».    Wornack,   7         (r)  Waring  v.  Hoggart,  1  Ry. 
Barn.&  Cress.  627.  &  Mood,  39. 
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r  into  such  a  covenant  for  their  indemnity  or  the 
imnity  of  the  bankrupt  (c). 

md  although  a  purchaser  is  not  required  by  the  con- 
ons  of  sale  to  give  an  indemnity  against  the  rent  and 
enants,  and  an  assignment  is  actually  executed  without 
/  indemnity  being  given ;  yet,  even  a  verbal  agreement 
y  the  purchaser,  before  the  sale,  to  secure  such  indem- 
nity, will  be  carried  into  a  specific  execution,  if  it  be 
distinctly  proved  (</). 

Where  a  vendor  is  only  an  assignee  of  a  leasehold 
estate,  and  is  not  bound  by  covenant  to  pay  the  rent,  and 
perform  the  covenants  in  the  lease,  his  liability  to  do  so 
ceases  upon  his  assigning  the  estate  over  (e),  and  conse- 
quently, in  such  case,  there  is  not  any  thing  for  a  pur- 
chaser to  indemnify  against.  It  has  lately  been  decided 
that  the  assignee  is  liable  to  indemnify  the  lessee  who 
assigned  to  him  against  breaches  during  the  time  he  {the 
usignee)  is  in  possession,  although  he  has  not  covenanted 
to  indemnify  the  lessee  (/ ). 

It  should  always  be  stated  in  the  conditions,  that  the 
conveyance  shall  be  prepared  by  and  at  the  expense  of 
the  purchaser  (g). 

The  usual  condition,  "  that  if  the  purchaser  shall  fail 
to  comply  with  the  conditions,  the  deposit  shall  be  for- 
feited, and  the  proprietors  be  at  liberty  to  re-sell  the  estate ; 
and  the  deficiency,  if  any,  by  such  sale,  together  with  all 
charges  attending  the  same,  shall  be  made  good  by  the 
defaulter,"  should  never  be  omitted.  It  forms  a  lien  on 
the  estate  for  the  purchase-money,  &c.  and  if  the  pur- 
chaser do  not  comply  with  the  conditions,  the  vendor 

(c)  Wilkins  t>.  Ery,  lMer.244.       see  Taylor  v.  Shun>    1  Bos.  & 

(d)  Pember  v.  Mathers,  I  Bro.     Pull.  21. 

C.  C.  52 ;  and  see  post,  ch.  3.  (f)  Burnett  v.  Lynch,  5  Barn. 

(e)  See  1  Treat.  Eq.  2d  ed.  p.      &  Cress.  589. 

350,  and  Fonbl.  n.  (y)  ibid. ;  and         (g)  See  post,  ch.  4. 
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It  is  proper,  also,  to  make  some  provision  as  to  articles 
not  properly  fixtures.  Lord  Hardwicke  said,  that  if  a  man 
sells  a  house  where  there  is  a  copper,  or  a  brew-house 
where  there  are  utensils,  unless  there  was  some  conside- 
ration given  for  them,  and  a  valuation  set  upon  them, 
they  would  not  pass  (w).  But  in  the  absence  of  any  sti- 
pulation, common  fixtures  would  pass  to  the  purchaser 
under  the  common  conveyance  («r). 

When  the  title-deeds  cannot  be  delivered  up,  some 
provision  should  be  made  as  to  the  expense  of  the  attested 
copies,  and  the  covenants  to  produce  them,  which  will 
otherwise  fall  upon  the  vendor  (y)  ;  and  where  the  estate 
is  sold  in  many  lots,  and  the  title-deeds  are  numerous, 
nearly  the  whole  purchase-money  may,  perhaps,  be  ex- 
hausted. In  one  case,  the  lots  were  more  than  200,  and 
the  copies  came  to  2,000/. 

If  the  estate  is  leasehold,  and  the  vendor  cannot  pro- 
cure an  abstract  of  the  lessor's  tide,  this  fact  should  be 
stated  in  the  conditions  (z). 

A  purchaser  of  a  leasehold  estate  must  covenant  with  the 
vendor  to  indemnify  him  against  the  rent  and  covenants 
in  the  lease,  although  he  is  not  expressly  required  to  do  so 
by  the  conditions  of  sale  (a) ;  and  it  will  not  vary  the  case 
that  he  is  not  entitled  to  any  covenants  for  title ;  for 
example,  where  the  sale  is  by  an  executor  of  an  as- 
signee^); but  assignees  of  a  bankrupt  selling  a  lease 
which  was  vested  in  him,  cannot  require  the  purchaser  to 


fti>)  Ex  parte  Quincey,  1  Atk. 
478. 

(x)  Colegrave  v.  Dias  Santos, 
2  Barn.  &  Cress.  76. 

(y)  Dare  v.  Tucker,  6  Ves.  jun. 
460 ;  and  Berry  v.  Young,  2  Esp. 
Ca.  640,  n.    See  post,  c.  9. 

(*)  See  post,  ch.  7 ;  and  see 
Denew*.  Deverell,  3  Camp.  451. 


(a)  See  Pember  v.  Mathers,  1 
Bro.  C.  C.  52 ;  and  see  post,  ch.4, 
as  to  the  obligation  of  a  pur- 
chaser of  an  equity  of  redemption 
to  indemnify  the  vendor  against 
the  mortgage-money. 

(b)  Staines  v.  Morris,  1  Ves.  & 
Beam.  8. 
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may,  by  virtue  of  this  stipulation,  re-sell  the  estate,  and 
recover  the  deficiency  and  charges  from  the  purchaser  (A). 
And  if  the  money  produced  by  the  second  sale  exceed  the 
original  purchase-money,  the  purchaser  who  has  violated 
the  agreement  will  not  be  entitled  to  the  surplus,  but 
the  vendor  himself  will  be  entitled  to  retain  it. 

A  stipulation  in  a  contract  that  in  case  the  vendor  can- 
not deduce  a  good  title,  or  if  the  purchaser  shall  not  pay 
the  money  on  the  appointed  day,  the  agreement  shall  be 
void,  does  not  enable  either  party  to  vitiate  the  agree- 
ment, by  refusing  to  perform  his  part  of  it :  the  seller 
may  avoid  the  contract,  if  the  purchaser  do  not  pay  the 
money ;  the  purchaser  may  avoid  it,  if  the  seller  do  not 
make  a  title ;  or  the  contract  will  be  void,  if  the  seller 
cannot  make  a  title  ;  but  it  is  not  sufficient  for  him  to  say 
that  he  cannot  (i). 

If  the  purchaser,  after  breaking  the  condition,  become 
bankrupt,  and  the  estate  is  re-sold  at  a  loss,  the  expenses 
of  the  sale,  &c.  being  in  the  nature  of  unliquidated  da- 
mages, cannot  be  proved  under  the  commission  ;  but  as 
the  vendor  has  a  lien  on  the  estate,  he  may  apply  the 
money  produced  by  the  last  sale  of  the  estate,  first,  in  pay- 
ment  of  those  articles  which  it  is  just  he  should  receive, 
but  which  he  could  not  prove  under  the  bankruptcy; 
then  towards  payment  of  the  original  purchase-money  ; 
and  the  balance  may  be  proved  under  the  commission  (Jc). 

In  a  recent  case(/),  a  leasehold  house  and  furniture 
had  been  sold  for  4,370/.  and  the  assignment  was  executed, 
but  neither  it  nor  the  lease,  nor  possession,  had  been 

(h)   Ex  parte  Hunter,  6  Ves.  (k)  Ex  parte  Hunter,   <>  Ve*. 

jun.  94 ;  and  see  Moss  v.  Mat-  jun.  94 ;  Bowles  v.  Rogers,  ibid. 

thews,  3  Ves.  jun.  279  ;  Mertens  95,  n.;  I  Cooke,  123. 

v.  Adcock,  4  Esp.  Cas.  251 ;  sed  (I)  Ex  parte  Lord  Seaforth,  1 

vide  7  Ves.  jun.  275 ;  see  Greaves  Rose,  306 ;  Ex  parte  Gyde,  1  Glyn 

0.  Ashlin,  3  Camp.  466.  &  Jam.  323. 

(1)  Roberts  v.  Wyatt,  2Tau.268. 
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being  in  the  neighbourhood  of  a  borough  town.  In  the 
former  case,  the  contract  remained  in  force,  but  in  the 
latter  case  the  plaintiff  was  to  be  relieved  from  it,  and 
was  entitled  to  recover  back  his  deposit.  The  plaintiff 
had  a  verdict ;  so  that  the  jury  must  have  thought  the 
misdescription  fraudulent  (ro). 

And  although,  the  condition  as  usual  provide  for  pay- 
ment of  a  compensation,  yet  the  sale  will  be  void  if  from 
the  nature  of  the  case  no  estimate  can  be  made  of  the 
diminution  in  value.  Thus,  where  a  reversion  was  sold 
after  the  death  of  a  person  aged  sixty-six,  in  case  he 
should  not  have  children,  it  turned  out  that  he  was  only 
sixty-four,  and  Lord  Tenterden  held,  that  the  sale  was 
void.  He  said  that  in  the  case  of  a  reversion  simply 
expectant  on  the  death  of  an  individual,  if  a  mistake  be 
made  in  his  age,  a  compensation  may  be  made  under  the 
condition,  for  the  difference  of  value  may  be  computed ; 
but  where  there  is  an  additional  contingency,  such  as  that 
of  the  birth  of  future  children,  in  this  case  the  difference  of 
age  alters  the  likelihood  of  that  contingency,  and  in  such 
a  case  therefore  no  estimate  can  possibly  be  made  of  the 
difference  of  value  between  the  thing  described  and  the 
thing  sold,  and  the  contract  itself  must  be  vacated  («). 

A  bidding  at  a  sale  by  auction  may  be  countermanded 
at  any  time  before  the  lot  is  actually  knocked  down  (o) ; 
because  the  assent  of  both  parties  is  necessary  to  make 
the  contract  binding ;  that  is  signified,  on  the  part  of  the 
seller,  by  knocking  down  the  hammer.  An  auction  is 
not  unaptly  called  locus  pcenittntice.     Every  bidding  is 

(m)  Duke  of  Norfolk  v.  Worthy,  (n)    Sherwood    v.    Robins,    1 

1  Camp.  Ca.  337 ;  see  Fenton  v.  Mood.  &  Malk.  194. 

Brown,  14  Ves.  jun.  144 ;  1  Ves.  (o)  Payne  v.  Cave,  3  Term  Rep. 

and  Bea.  377 ;  Stewart  v.  AUis-  148 ;  see  Routledge  v.  Grant,  4 

ton,  I  Mer.  26;  Trower  v.  New-  Bing.653.  As  to  goods,  see  Phillips 

come,  $  Mer.  704.  v.  Bistolli,  3  Dowl.  &  Ry.  8*2. 
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cannot,  under  the  common  condition,  recover  it  from  the 
purchaser j  as  he  is  called,  because,  although  the  highest 
bidder,  he  is  not  the  purchaser  (r). 

The  other  provisions  which  ought  to  be  inserted  in 
conditions  of  sale,  are  so  well  known  as  not  to  require 
notice. 

IV.  It  frequently  happens  that  estates  advertised  to  be 
sold  by  auction,  are  sold  by  private  contract,  instead  of 
being  brought  to  the  hammer,  and  the  sale  is  not  an- 
nounced to  the  public  till  the  day  fixed  for  the  auction, 
and  even  sometimes  not  till  the  auctioneer's  appearance  in 
the  auction-room.  Notice  of  an  intended  sale  by  auction 
is  said  to  be  a  contract  with  all  the  world  :  and  the  parties 
to  whom  the  notice  is  addressed  ought  not  to  be  put  to  the 
expense  and  trouble  of  attending  the  auction  unless  the 
sale  is  to  take  place.  It  should  be  stated,  therefore,  in  the 
advertisements,  that  the  estate  will  be  sold  by  auction  at 
the  place  and  time  fixed  upon,  unless  previously  sold  by 
private  contract ;  in  which  case  notice  of  the  sale  shall  be 
immediately  given  to  the  public :  and  notice  should  be  given 
accordingly. 

If  an  auctioneer  sell  an  estate  without  a  sufficient  au- 
thority,  so  that  the  purchaser  cannot  obtain  the  benefit  of 
his  bargain,  he  (the  auctioneer)  will  be  compelled  to  pay 
all  the  costs  which  the  purchaser  may  have  been  put  to, 
and  the  interest  of  the  purchase-money,  if  it  has  been 
unproductive  (s). 

If  an  attorney  or  agent  bid  more  for  an  estate  than  he 
was  empowered  to  do,  he  himself  would  be  liable  ;  but 
it  seems  that  his  principal  would  not  (f).  But  unless  he 
were  expressly  limited  as  to  price,  and  not  enabled  to  go 

(r)  Jones  v.  Nanney,   13  PrL  and   see  Nelson  v.  Aldridge,   2 

76.  Stark.  435. 

(x)  Bratt  v.  Ellis,  MS. ;  Jones         (0  See  Ambl.   498 ;    10  Ves* 

r.  Dyke,  MS.  App.  No*.  7  and  S;  jun.  400. 
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The  auctioneer  should  not  part  with  the  deposit  until 
the  sale  be  carried  into  effect  (c) ;  because  he  is  considered 
as  a  stakeholder,  or  depositary  of  it  (d).  In  a  late  case, 
where  the  auctioneer  was  also  the  attorney  of  the  seller, 
and  paid  over  the  money  to  the  seller,  after  he  knew  that 
objections  to  the  title  had  been  raised,  an  action  against 
him  for  the  deposit  was  sustained,  but  the  Judges  cau- 
tiously abstained  from  .pointing  out  the  duty  of  an 
auctioneer  in  any  other  case(e).  However,  in  a  later 
case,  where  the  auctioneer  had  paid  over  the  deposit  to 
the  vendor,  without  any  notice  from  the  purchaser  ndt 
to  do  so,  and  before  any  defect  of  title  was  discovered, 
it  was  held  that  the  purchaser  (the  title  being  defective,) 
might  recover  the  deposit  from  the  auctioneer  (/). 

If  both  the  parties  claim  the  deposit,  the  auctioneer 
may  file  a  bill  of  interpleader,  and  pray  an  injunction, 
which  will  be  granted,  upon  payment  into  court  of  the 
deposit  (g). 

But  an  auctioneer  cannot  maintain  a  bill  of  inter* 
pleader  if  he  insist  upon  retaining  out  of  the  deposit 
either  his  commission  or  the  auction  duty;  for  inter* 
pleader  is  where  the  plaintiff  is  the  holder  of  a  stake 
which  is  equally  contested  by  the  defendants,  as  to  which 
the  plaintiff  is  wholly  indifferent  between  the  parties,  and 
the  right  to  which  will  be  fully  settled  by  interpleader 
between  the  defendants  (A). 

If  upon  a  bill  filed  for  an  injunction,  the  Court  order 
the  deposit  to  be  paid  into  court,  it  will,  it  seems,  be  after 

(c)  Burrough  0.  Skinner,  5  Burr.        (/)  Gray    v,   Gutteridge,     1 
2639 ;  Berry  t>.  Young,  2  Esp.  Ca.     Mann,  and  Ryl.  614. 

640,  n. ;  Spurrier  v.  Elderton,  5  (g)  Farebrother  v.  Prattent,  5 

Esp.  Ca.  1;  and  see  post,  ch.  10.  Price,  303 ;  1  Dan.  64. 

(d)  Jones  v*  Edney,  ear*  Lord  (A)  Mitchell  v.  Hayne,  2  Sim. 
Ellenborough,  4  Dec.  1812.  &  Stu.  63;  but  as  to  the  auction 

(<0  See  Edwards  v.  Hodding,    duty,  see  Farebrother  v.  Prattent. 
5  Taunt.  815 ;  1  Marsh.  377. 
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Where  a  man  is  completely  the  agent  of  the  vendor, 
a  payment  to  him  is  in  law  a  payment  to  the  principal; 
and  in  an  action  against  the  latter  for  recovery  of  the 
deposit,  it  is  immaterial  whether  it  has  actually  been  paid 
bver  to  him  or  not(/>). 

It  may  here  be  remarked,  that  a  deposit  is  considered 
as  a  payment  in  part  of  the  purchase-money(y),  and  not 
as  a  mere  pledge ;  which  was  also  the  rule  of  the  civil 
law,  where  money  was  given;  but  if  a  ring,  &c.  was 
given  by  way  of  earnest,  or  pledge,  it  was  to  be  re* 
turned  (r). 

If,  pending  a  suit  for  specific  performance,  a  deposit  be 
laid  but  in  the  public  funds,  under  the  authority  of  the 
Court,  it  will  be  binding  on  both  vendor  and  vendee ; 
and,  if  laid  out  without  opposition  by  the  seller,  it  must 
be  presumed  to  be  with  his  assent ;  and,  in  either  case, 
he  must  take  the  stock  as  he  finds  it(s). 

If  a  purchaser  is  entitled  to  a  return  of  his  deposit,  he 
is  not  compellable  to  take  the  stock  in"  which  it  may  have 
been  invested,  unless  such  investment  were  made  under 
the  authority  of  the  Court,  or  with  his  assent.  And  an 
assent  will  not  be  implied  against  a  party  because  notice 
was  given  to  him  of  the  investment,  to  which  he  made  ne 
reply  (t).  Therefore,  where  the  deposit  is  considerable, 
and  it  is  probable  that  the  purchase  may  not  be  com- 
pleted for  a  long  time,  it  seems  advisable  for  the  parties 
to  enter  into  some  arrangement  for  the  investment  of  the 
deposit. 

As  a  vendor  will  not  be  subject  to  any  loss  by  the 

{p)  Duke  of  Norfolk*.  Worthy,  (r)  Vinnius,  1.  3.  24. 

1  Camp.  N.  P.  337.  (*)  Poole  v.  Rudd,  3  Bro.  C.  C 

(q)  Pordage  v.  Cole,  1  Saund.  49  ;  and  see  Doyley  v.  the  Coun- 

319 ;   see  Main  v.  Melbourn,  4  tess  of  Powis,  2  Bro.  C.  C.  32; 

Yes.  jun.  720;  Klinitz  v.  Suny,  1  Cox,  206. 

5  Esp.  Ca.  267 ;  Ambrose  v.  Am-  (t)  Roberts  v.  Masscy,  13  Ves»~ 


brose,  1  Cox,  194.  jun.  561. 


46  0*  SALES  Bt   AUCTIOK 

It  is  well  settled,  that  assignees  of  a  bankrupt  are  not 
bound  to  take  what  Lord  Kenyon  calls  a  damnosa  toere- 
Stas,  property  of  the  bankrupt,  which  so  far  from  being 
valuable,  would  be  a  charge  to  the  creditors ;  but  they  may 
make  their  election ;  if,  however,  they  do  elect  to  take 
the  property,  they  cannot  afterwards  renounce  it,  because 
it  turns  out  to  be  a  bad  bargain  (a).  This  observation  is 
made  as  an  introduction  to  a  late  case  (b),  in  which  it  was 
decided  that  the  assignees  of  a  bankrupt  could  not  be 
charged  as  assignees  of  the  lease,  where  they  had  not  en- 
tered into  actual  possession,  but  merely  put  up  the  property 
to  sale  by  auction  without  stating  to  whom  it  belonged,  or 
on  whose  behalf  it  was  sold,  and  no  person  bid  at  the  sale : 
the  Court  considered  this  as  a  mere  experiment  to  enable 
the  assignees  to  judge,  whether  the  lease  were  beneficial  or 
not,  and  compared  it  to  a  valuation  by  a  surveyor.  If  the 
assignees  do  accept  the  property,  the  bankrupt  is  by  a  late 
act  (c)  relieved  from  the  rent  and  covenants,  and  if  the 
assignees  decline  the  same,  the  bankrupt  is  not  to  be 
liable  in  case  he  deliver  up  the  lease  to  the  lessor  within 
fourteen  days,  and  the  lessor  is  enabled  in  a  surtimary 
way  to  compel  the  assignees  to  make  their  election  either 
to  accept  the  same  or  deliver  up  the  lease  and  possession 
of  the  estate. 

Immediately  after  sale  of  an  estate  by  auction,  an  agree- 
ment (d)  to  complete  the  purchase  should  be  signed  by  the 
parties  or  their  agent,  because  sales  by  auction  of  estates 
are  within  the  statute  of  frauds  (e);  and  consequently,  the 
contract  could  not  be  enforced  against  either  of  the  parties 

(a)  See  7  East,  342.  ex  parte  Pomeroy,  1  Rose,  57 ;  ex 

*    (b)   Turner  v.  Richardson,  7  parte  Nixon,  1  Rose,  445. 

East,  330 ;  Wheeler  v.  Bramah,  (d)  See  a  form  of  an  agreement, 

6  Campb.  370 ;  Copeland  v.  Ste-  Appendix,  No.  5. 

phens,  l  Barn.  &  Aid.  593.  (e)  See  post,  ch.  3. 

(c)  6  Geo.  IV,  c.  10,  s.  75.  See 
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purchaser  with  whom  the  owner  agrees  for  the  sale  of  the 
property,  at  the  sum  stipulated,  and  a  deposit  is  paid,  the 
first  agreement  will  be  performed,  although  the  purchaser 
cannot  perform  the  agreement,  if  the  seller  let  him  off, 
and  retain  the  deposit  as  a  forfeiture  (*). 


V.  By  a  late  Act  (k)t  the  following  duties  are  imposed 
upon  every  valuation  or  appraisement  of  any  estate,  or 
effects,  real  or  personal,  or  of  any  interest  therein,  or  of 
the  annual  value  thereof;  viz.  where  the  amount  does  not 
exceed  50/.  a  duty  of  2*.  6d. ;  where  it  exceeds  50/.  but 
does  not  exceed  100/.  a  duty  of  5  s.;  where  it  exceeds 
100/.  and  does  not  exceed  200/.  a  duty  of  105. ;  where  it 
exceeds  200/.  and  does  not  exceed  500/.  a  duty  of  15s.; 
and  where  it  exceeds  500/.  a  duty  of  20  s. 

(i)  Horford  v.  Wilson,  1  Taunt.         (k)  55  Geo.  III.  c.  184.    See 
12.  Lees  v.  Burrows,  12  East,  1. 
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Master  must  be  obtained  to  authorize  the  insertion  of  the 
advertisements  in  the  Gazette.  There  are  always  two 
advertisements  (c) ;  in  the  first,  no  time  is  appointed  for 
the  sale.  About  three  weeks  or  a  month  after  the  inser- 
tion of  the  first  advertisement,  a  warrant  must  be  taken 
out  to  fix  a  time  for  the  sale,  and  it  must  be  served  on  all 
the  parties'  clerks  in  court.  The  warrant  being  attended, 
the  Master,  with  the  approbation  of  all  parties,  will  fix 
the  time ;  and  the  second  advertisement,  which  is  usually 
called  the  peremptory  advertisement,  stating  the  time, 
must  then  be  prepared,  and  inserted  in  the  Gazette  (rf). 
The  estate  may  be  sold  either  before  the  Master ;  or,  if 
from  the  situation  and  nature  of  the  estate,  the  sale  ought 
not  to  take  place  in  town,  it  may  be  sold  in  the  country 
before  the  Master's  clerk,  or  any  other  person  authorized 
by  the  Master  (e). 

The  plaintiff's  solicitor  should  attend  at  the  sale,  which 
is  conducted  in  the  following  manner :  The  Master's  clerk 
prepares  a  particular  of  the  lots  to  be  sold,  with  spaces 
between  each  lot.  The  lots  are  successively  put  up  at 
a  price  offered  by  any  person  present,  and  every  bidder 
must  sign  his  name  and  the  sum  he  offers,  in  the  space 
on  the  particular,  under  the  lot  for  which  he  bids ;  and 
formerly  2  s.  6d.  was  paid  to  the  Master's  clerk  for  every 
bidding ;  but  that  regulation,  which  had  a  tendency  to 
damp  the  sale,  has  lately  been  very  properly  abolished, 
and  in  lieu  of  the  half-crowns,  a  sum  is  allowed  to  the 
clerk,  as  part  of  the  expenses  attending  the  sale.  The 
best  bidder  is  of  course  declared  the  purchaser.  If  any 
lots  are  not  sold,  they  must  be  again  advertised  for 
sale  (/). 

The  payment  of  a  deposit,  and  the  investment  of  it  in 

(c)  2  Fowl.  Prac.  305.  (e)  See  2  Fowl.  Prac.  305. 

Id)  See  1  Turner's  Practice  by         (/)  See  I  Turn.  Prac.  129;  2 
Ven.  127.  Fowl.  Prac.  306,  307. 
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is  imposed  upon,  it  would  be  a  strong  measure  to  imply 
notice  of  the  fraud  to  the  purchaser,  from  the  very  pro- 
ceedings before  the  Court  But  it  is  a  settled  maxim 
that  persons  purchasing  under  decrees  of  the  Court  are: 
bound  to  see  that  the  sale  is  made  according  to  the 
decree  (p\ 

A  person  having  a  legal  lien,  as  a  judgment-creditor 
not  coming  in  under  the  decree,  would  not  be  bound  by  it, 
and  might  proceed  against  the  purchaser,  unless  he  ob- 
tained a  legal  interest  over-reaching  the  lien ;  in  which 
case  the  claim  being  merely  in  equity,  the  Court  would 
protect  the  purchaser  buying  under  its  decree  (/>),  or 
rather  would  not  lend  its  aid  to  the  judgment-creditor 
against  him. 

In  sales  by  auction  or  private  agreement,  the  contract 
is  complete  when  the  agreement  is  signed  ;  but  a  different 
rule  prevails  in  sales  before  a  Master ;  the  purchaser  is 
not  considered  as  entitled  to  the  benefit  of  his  contract 
till  the  Master's  report  of  the  purchaser's  bidding  is  abso- 
lutely confirmed ;  and  I  shall  now  proceed  to  show  what 
steps  a  purchaser  must  take  to  obtain  an  absolute  con- 
firmation of  the  Master  s  report. 

The  purchaser  must  first,  at  his  own  expense,  procure 
a  report  from  the  Master,  of  his  being  the  best  bidder  for 
the  lot  he  has  purchased.  After  the  report  is  filed,  and 
an  office-copy  of  it  taken  by  the  purchaser,  he  must,  at 
his  own  expense,  apply  to  the  Court  by  motion,  of  which 
no  notice  need  be  given  (y),  that  the  purchase  may  be 
confirmed.  Upon  this  application  the  order  will  be  con- 
firmed nisi  (r\  that  is,  unless  cause  be  shown  against  the 
same  in  eight  days  after  service.     The  purchaser  must,  at 

• 

(o)  Colclough    v.    Sterum,    5  (q)  See  Parker's  Analysis,  HI. 

Bligh,  181.  (r)  For  a  form  of  the  order,  see 

(p)  Barrett  v.  Blake,    2   Ball  2  Fowlers  Pract.  308. 
&  Beat.  351-. 
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and  if  he  can,  to  obtain  an  order  upon  the  purchaser  to 
complete  his  purchase  (rf);  (I)  but  if  the  purchaser  is 
unable  to  complete  his  purchase,  then  on  the  report  being 
confirmed,  it  is  moved  to  discharge  him  from  the  bid- 
ding^), and  notice  of  this  motion  must  be  given  to  the 
purchaser  (/*).  But  a  purchaser  will  not  be  permitted  to 
baffle  the  Court ;  and  therefore,  instead  of  discharging 
the  purchaser  from  his  bidding,  the  Court  will,  if  required, 
make  an  order  that  he  shall,  within  a  given  time,  pay  the 
money,  or  stand  committed  (g). 

When  the  report  is  absolutely  confirmed,  the  pur- 
chaser is  entitled  to  a  conveyance  on  payment  of  the 
purchase-money,  and  may,  after  giving  notice  of  his 
intention  (A),  apply  to  the  Court  for  leave  to  pay  his 
purchase-money  into  the  Bank  (/),  and  to  be  let  into  pos- 
session of  the  estate ;  but  this  application  should  of  course 
not  be  made  until  the  title  be  approved  of  (A).  When 
the  money  is  paid  according  to  the  order,  the  purchaser 
must,  at  his  own  expense,  obtain  a  certificate  of  the 
payment  of  it. 

If  the  estate  be  subject  to  an  incumbrance,  which 

(d)  See   2  Fowl.    Pract.    318,         (A)  For  forms  of  the  notice,  see 

325.  ,  2  Turn.  Pr.  647  ;  Park.  Anal.  1 40. 

(*)  Cunningham    v.    Williams,         (i)  For  the  mode  of  paying  the 

2  Anstr.  344.  money  into  the  Bank,  see  1  Turn. 

(f)  For  a  form  of  the  notice,  Pract.  210 ;  and  for  a  form  of  the 
see  2  Turn.  Pract.  65 1.  order,  see  2  Fowl.  Pract.  313. 

(g)  Lansdown  v.  Elderton,  14         (k)  See  2  Fowl.  Pract.  3 1 7. 
Ves.  jun.  512. 


(I)  A  motion  was  made  before  Lord  Erskine,  that  the  purchase-money 
should  be  paid  in  by  the  purchaser.  The  purchaser  did  not  appear. 
After  consulting  the  Register,  who  had  searched  for  precedents,  and 
expressing  his  unwillingness  to  do  any  thing  to  prejudice  sales  by  the 
Court,  the  Chancellor  refused  the  motion,  but  ordered  the  title  to  be 
referred  to  the  Master ;  and  then,  he  said,  if  a  good  title  could  be  made 
he  would  compel  payment  of  the  money  according  to  the  usual  practice. 
Anon.  Ch.  22d  July,  1800,  MS. 
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purchase,  and  had  his  money  ready  lying  dead  in  a  banker'* 
hands ;  for  he  might  have  moved  to  pay  the  money  into 
Court,  when  it  would  have  been  laid  out:  and  this,  if 
done  by  special  application,  would  not  have  been  an 
acceptance  of  the  title  (r). 

If  a  purchaser  enter  into  possession,  he  will  be  compelled 
to  pay  the  money  into  Court,  although  he  entered  with 
the  permission  of  the  parties  in  the  cause.  The  Court 
only  can  give  such  permission  (*)• 

When  the  report  is  absolutely  confirmed,  and  every 
thing  arranged,  the  draft  of  the  conveyance  must  be 
drawn  by  the  purchaser's  solicitor,  and  either  settled  by 
the  Master,  if  the  parties  insist  upon  it,  or,  which  is  more 
customary,  by  a  conveyancing  counsel  of  whom  the  Master 
approves.  Sufficient  time  must  be  allowed  for  copies 
to  be  made  for  such  parties  in  the  cause  as  require  them, 
and  then  warrants  must  be  taken  out  to  proceed  on  the 
draft.  The  Master's  clerk  will,  at  the  purchaser's  ex- 
pense, ingross  the  deed,  procure  the  report  or  certificate 
of  its  being  allowed,  and  then  deliver  the  deeds  to  the 
purchasers ;  and  it  is  usual  to  obtain  the  Master's  signa- 
ture to  every  skin.  The  report  must  be  filed,  and  an 
office-copy  of  it  taken  (t). 

It  is  usual,  however,  to  so  word  decrees,  that  the  draft 
shall  not  go  before  the  Master  unless  the  parties  differ. 
Where  this  mode  is  adopted,  the  business  is  transacted 
in  the^same  way  as  upon  a  sale  by  private  contract,  unless 
the  parties  cannot  agree,  in  which  case,  resort  is  had  to 
the  Master. 

When  the  deeds  have  been  properly  executed  by  all 
necessary  parties,  an  affidavit  of  the  due  execution  of  them 
must  be  made,  and  filed  in  the  affidavit  office,  and  an  office- 

» 

(r)  Barker  v.  Harper,  Coop.  32. 

(«)  Anon.  L.I.  Hall,  16  July  IS  1 6,  MS. 

(tf  1  Turn.  Pract.  145. 


r 
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by  private  contract,  or  in  any  other  manner  contrary  to 
the  order  of  the  Court,  and  not  actually  conveyed  to  the 
purchaser,  the  Court  will  not  take  notice  of  the  sale,  but 
will  direct  the  estate  to  be  sold  before  the  Master,  accord- 
ing to  the  decree  (c).  And  a  person  who  has  notice  of  the 
decree  cannot  be  advised  to  purchase  the  estate  unless  it 
be  sold  before  the  Master  (d) :  and  the  money  should  be 
paid  into  court  and  not  to  the  party  (e). 

If  an  estate  be  sold  contrary  to  the  order  of  the  Court, 
and  the  purchaser  had  notice  of  the  decree,  he  will  have 
no  remedy ;  but  if  he  bought  without  notice,  he  may 
recover  at  law  for  breach  of  the  agreement  (f)+ 
.  A  sale  before  a  Master  is  not  within  the  statute  of 
frauds,  and  after  confirmation  of  the  Master's  report  of  the 
best  purchaser,  the  sale  will  be  carried  into  effect  even 
against  the  representative  of  the  purchaser,  although  he 
did  not  subscribe ;  the  judgment  of  the  Court  taking  it 
out  of  the  statute  (g). 

And  even  if  the  authority  of  an  agent  not  being  admitted 
cannot  be  proved,  yet  if  the  Master's  report  could  be  con- 
firmed, the  sale  would  be  carried  into  execution  unless 
some  fraud  were  proved  (A). 

As  a  purchaser  under  a  decree  does  by  the  act  of  pur- 
chase submit  himself  to  the  jurisdiction  of  the  Court, 
he  may,  if  he  obtain  possession  of  the  estate  before  the 
contract  is  completed,  be  restrained  by  injunction  from 
committing  waste  (i). 

(c)  Annesley  v.  Ashurst,  3  66:  See  Mortlock  v.  Buller,  10 
P.  Wms.  282.  See  and  consider  ex     Ves.  jun.  3 1 4. 

jwrte  Hughes,  0Ves.  jun.  617.  (g)  Att.  Gen.  v.  Day,  1  Ves. 

(d)  See  2  vol.  Ca.  and  Opin.     -218. 
224,  225.  (h)  Ibid. 

(e)  See  2  Scho.  &  Lef.  581.  (i)  Casamajor  v.  Strode,  1  Sim. 
(/)  Raymond  v.  Webb,  Loflft,     &  Stu.  381. 
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his  deposit,  and  pay  the  costs  of  the  first  purchaser  (n), 
and  interest  at  the  rate  of  4/.  per  cent  on  such  part  of  the 
purchase-money  as  the  Master  shall  find  to  have  lain 
dead  (0). 

•  Mere  advance  of  price,  if  the  report  of  the  purchaser 
being  the  best  bidder  is  not  absolutely  confirmed,  is  suf- 
ficient to  open  the  biddings,  and  they  will  be  opened  more 
than  once,  even  on  the  application  of  the  same  person,  if 
a  sufficient  advance  be  offered  (/>) ;  but  the  Court  will 
stipulate  for  the  price,  and  not  permit  the  biddings  to  be 
opened  upon  a  small  advance  (q) ;  and,  although  an  ad- 
vance of  10  per  cent  used  generally  to  be  considered  suffi- 
cient on  a  large  sum,  yet  no  such  rule  now  prevails  (r) ; 
but  in  the  case  of  a  sale  under  a  creditors  suit,  the  Court 
permitted  the  biddings  to  be  opened,  upon  an  advance  of 

*  • 

5  per  cent  on  10,000/.  ($).  An  advance  of  350/.  upon 
5,300/.  was  refused,  and  it  was  said  that  the  former  cases 
only  established  that  where  an  advance  so  large  as  500/* 
is  offered  the  Court  will  act  upon  it,  though  it  be  less 
than  10  per  cent  (*)•  Biddings,  it  seems,  will  not  be 
opened  unless  40/.  at  least  be  offered  in  advance  (u) ;  and 
the  common  rule  does  not  apply  to  a  colliery  (w). 


(*)  2  Fowl.  Pract,  318;  1  Tur- 
ner's Pract.  131. 

(0)  This  was  directed  on  open- 
ing the  biddings  for  Gen.  Birch's 
estate,  MS. 

(/>)  Scott  r.  Nisbitt,  S  Bro. 
C.  C*  475 ;  Hodges  v.  Jones,  2 
Fowl.  Pract.  318;  see  Baillie  v. 
Chaigneau,  6  Bro.  P.  C.  by  Toml. 
313;  Preston  v.  Barker,  15  Ves* 
jun.  140. 

(q)  Anon.  1  Ves.  jun.  4-53; 
Anon.  2  Ves.  jun.  487  ;  Upton  v. 
Lord  Ferrers,  4  Ves.  jun.  700; 
and  Anon.  5  Ves.  jun.  143. 


(r)  Andrews  t>.  Emerson,  7  Ves. 
jun.  4  ;  White  v.  Wilson,  14 
Ves.  jun.  151.  See  Anon.  3  Madd. 
494. 

(*)  Brooks  v.  Snaith,  3  Ves*  & 
Bea.  144. 

(*)  Garstone  v.  Edwards,  1  Sim. 
&  Stu.  20.  Lefroy  v.  Lefroy. 
2  Russ.  606. 

(u)  Farlow  v.  Weildon,  4  Madjd- 
460 ;  Brookfield  v.  Bradley.  1  Sim. 
&  Stu.  23. 

(tu)  Williams  v.  Attenborough. 
%  1  Turn.  70. 
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Strong  as  the  circumstances  in  this  case  were,  Lord 
Eldon,  in  a  late  c$se,  expressed  great  disapprobation  of  the 
decision,  and  determined  generally,  that  after  a  purchaser 
has  confirmed  his  report,  unless  some  particular  principle 
arises  out  of  his  character,  as  connected  with  the  owner- 
ship of  the  estate,  or  some  trust  or  confidence,  or  his  own 
conduct  in  obtaining  bis  report,  the  bidding  ought  not  to 
be  opened  (a). 

And  Lord  Redesdale,  also,  in  a  case  before  him,  held 
that  biddings  could  not  be  opened  after  the  report  was 
absolutely  confirmed,  unless  on  the  ground  of  fraud  on 
the  part  of  the  purchaser.  And  he  considered  it  to  the 
advantage  of  suitors  to  observe  greater  strictness  in  open- 
ing biddings,  as  it  would  procure  better  sales  (b). 

In  a  still  later  case,  Lord  Eldon  adhered  to  the  same 
rule,  and  said  that  he  could  not  do  a  thing  more  mis- 
chievous to  the  suitors  than  to  relax  further  the  binding 
nature  of  contracts  in  the  Masters  office :  half  the  estates 
that  are  sold  in  the  Court  being  thrown  away  upon  the 
speculation  that  there  will  be  an  opportunity  of  purchasing 
them  afterwards  by  opening  the  biddings  (c). 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening 
the  biddings.  Therefore,  if  the  parties  agree  not  to  bid 
against  each  other  (d)y  or  a  survey  be  made  of  an  estate 
with  some  degree  of  collusion  with  the  tenants  (e),  and 
it  misrepresents  the  value  and  quality  of  the  estate,  and 
some  of  the  purchasers  are  aware  of  this  fraud  in  making 
the  survey,  and  the  owner  is  ignorant  of  it ;  or  the  pur- 
chaser of  the  estate  be  partner  with  the  solicitor  of  the 
cause,  and  is  in  possession  of  some  particular  knowledge 

(a)  Morice    v.  the  Bishop  of         (c)  White  v.  Wilson,  14  Ves. 
Durham,  1 1  Ves.  jun.  57.  jun.  151. 

(6)  Fergus  v.  Gore,  1  Schoales         (rf)  See  2  Ves.  jun.  52. 
&  Lefroy,  350.  (e)  Ryder  v.    Gower,    6   Bro. 

P.  C.  148  ;  and  see  2  Ves.  jun.  53. 
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A  man  opening  the  biddings  on  behalf  of  &  person 
not  in  existence)  will  himself  be  decreed  to  be  the  pur- 
chaser (n). 

Where  a  person  is  permitted  to  open  the  biddings  upon 
the  usual  tennis  paying  the  costs,  and  making  a  deposit, 
and  the  estate  is  bought  by  another  person,  the  person 
opening  the  biddings  is  entitled  to  take  back  his  deposit ; 
but  he  is  not  entitled  to  an  allowance  for  his  costs,  as  tbey 
are  in  the  nature  of  a  premium  paid  by  him  for  the  oppor- 
tunity of  bidding  (0). 

Under  special  circumstances,  however,  they  might  be 
allowed.  If  a  person  come  forward  for  the  benefit  of  the 
family,  and  the  estate  at  the  first  sale  was  knocked  down 
by  mistake,  or  sold  at  a  great  undervalue,  he  will  be 
allowed  his  expenses  (p\ 

It  seems,  that  if  a  person  purchase  several  lots  of  an 
estate,  and  the  biddings  are  opened  a&  to  one,  be  shall 
have  an  option  to  open  them  all  (y). 

In  two  late  cases  the  distinction  was  taken  that  wbere 
the  lots,  the  biddings  for  which  are  sought  to  be  opened, 
were  purchased  before  the  other  lots  bought  by  the  same 
purchaser,  he  is  entitled  to  have  the  biddings  opened  as 
to  all  the  lots  (r> 


If  a  purchase  6e  rescinded,   and  the  purchaser  has 

paid  his  money  into  court,  and  it  has  been  laid  out 

(*)  Moleaworth  v.Opie,  1  Dick.  Blake,  ubi  sup. ;  Owen  v  Foulkg, 

289-  9  Ves.  jun.  348 ;  West  v.  Vincent, 

(0)  Rigby  v.  M'Namara,  6  Ves.  12  Ves.  jun.  6. 

jun.  466 ;  Earl  of  Macclesfield  v.  (q)  See  2  Anstr.  657  ;  ex  parte 

Blake,  8  Ves.  jun.  214 ;  Trefusis  Tilsley,  4  Madd.  227.  n. 

t>.  Clinton,  1  Ves.  &  Beam.  361.  (r)  Price  «.  Pric^    I   Sim.  & 

(/>)   Earl    of   Macclesfield    v.  Stu.  386. 
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the  sale,  who  stated,  that  the  rent  payable  for  the  house 
was  the  56  /.  and  the  broker  valued  the  estate  accordingly. 
A  written  agreement  was  not  entered  into,  but  the  contract 
was  approved  of  by  the  Master,  and  the  money  paid  into 
the  Bank.  The  purchasers  then  moved  the  Court  to 
rescind  the  contract,  on  the  ground  of  mistake,  and  the 
broker  proved  that  the  purchasers  had  not  informed  him 
of  the  rent  of  210/. ;  and  that  he  was  ignorant  of  the 
existence  of  it  at  the  time  he  made  his  valuation :  and  the 
Court  ordered  the  purchase-money  to  be  repaid,  and 
rescinded  the  contract.  This,  however,  may  be  considered 
a  strong  case.  It  might  be  argued  that  the  purchasers 
only  equity  was  their  own  negligence. 

Although  the  solicitor  in  the  cause  buy-in  an  estate 
merely  to  prevent  a  sale  at  an  undervalue,  yet  if  he  act 
without  authority  he  will  not  be  discharged  from  his  pur- 
chase. Lord  Eldon  has  said,  that  it  would  be  a  very 
wholesome  rule  to  lay  down,  that  the  solicitor  in  the  cause 
should  have  nothing  to  do  with  the  sale ;  as  the  certain 
effect  of  a  bidding  by  the  solicitor  in  the  cause  is  that  the 
sale  is  immediately  chilled  (>). 

The  same  rule  has  been  applied  to  assignees  of  a  bank- 
rupt, who,  without  authority,  bought-in  an  estate  ordered 
to  be  sold  by  the  Court  upon  a  petition  of  a  mortgagee  (y). 
It  may  be  observed,  in  this  place,  that  if  a  bankrupt's 
estate  be  sold,  and  the  purchaser  pay  a  deposit,  and  then 
the  commission  is  superseded,  the  Lord  Chancellor  will, 
upon  petition,  order  the  deposit  to  be  returned,  without 
driving  the  purchaser  to  file  a  bill  (z). 

Where  a  person  bought  under  the  decree  for  another 
who  died  without  having  adopted  the  contract,  although 

(x)  Kelthorpe  v.  Pennyman,  14     Aug.  1816,  MS.  App.  No.  11. 
Ves.  jun.  517.  (a)  Ex  parte  Fector,    1  Buck, 

(y)  Ex  parte  Tomkins,  Ch.  23d     428. 
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OF    PAROL   AGREEMENTS   AND    PAROL  EVIDENCE. 


WITH  a  view  to  prevent  many  fraudulent  practices 
which  were  commonly  endeavoured  to  be  upheld  by  per- 
jury, it  was  enacted  by  the  29  Car.  II.  c.  3,  usually  called 
the  statute  of  frauds,  that  (a)  "  all  leases,  estates,  interests 
of  freeholds,  or  terms  of  years,  or  any  uncertain  interest 
of,  in,  or  out  of  any  messuages,  manors,  lands,  tenements 
or  hereditaments,  made  and  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  law* 
fully  authorized  by  writing,  shall  have  the  effect  of  leases 
or  estates  at  will,  any  consideration  for  making  any  such 
parol  leases  or  estates  notwithstanding."  But,  nevertheless, 
leases  not  exceeding  three  years,  whereupon  the  reserved 
rent  should  amount  to  two  thirds  of  the  full  improved 
value,  were  excepted  (b).  The  Act  then  requires  the  as- 
signment, grant,  and  surrender  of  existing  interests  to  be 
made  by  writing  (c) ;  and  then  (d)  enacts  that  "  no  action 
shall  be  brought,  whereby  to  charge  any  person  upon  any 
agreement  made  upon  any  contract,  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them  (I),  unless  the  agreement,  upon  which  such 

(a)  Sect.  1.  (b)  Sect.  2.  (c)  Sect.  3.  (<*)  Sect.  4. 


(I)  "  Or  upon  any  agreement  not  to  be  performed  within  a  year ;" 
which  clause  does  not  extend  to  any  agreement  concerning  lands. 
Hollis  v.  Edwards,  1  Vern.  159.  It  is  quite  clear,  that  an  agreement 
for  sale  of  lands  must  be  in  writing,  although  the  contract  is  to  be 
performed  the  next  day.  See  Bracebridge  v.  Heald,  1  Barn,  and  Aid. 
722. 


70  OF   PAROL   AGREEMENTS. 

decide  upon  the  precise  construction  of  the  first  section, 
which  seems  in  this  respect  to  be  co-extensive  with  the 
fourth,  and,  consequently,  every  interest  which  is  within 
the  fourth  section  is  equally  within  the  first,  unless  it 
come  within  the  savins:  of  the  second  section.  The  first 
and  second  sections  appear  to  enact,  that  all  interests 
actually  created  without  writing  shall  be  void,  unless  in 
the  case  of  a  lease  not  exceeding  three  years,  at  nearly 
rack-rent,  which  exception  must  have  been  introduced  for 
the  convenience  of  mankind,  and  under  an  impression 
that  such  an  interest  would  not  be  a  sufficient  temptation 
to  induce  men  to  commit  perjury.  Perhaps,  therefore,  the 
first  section  ought  to  extend  to  every  possible  interest 
which  is  not  within  the  exception  in  the  second  clause. 
If  an  estate,  of  whatever  value,  should  be  conveyed  to  a 
purchaser  by  livery  of  seisin,  without  writing,  the  act 
would  avoid  the  estate,  although  the  purchaser  had  paid 
his  money.  An  actual  lease  for  any  given  number  of  years, 
whether  with  or  without  rent,  or  any  interest  uncertain  in 
point  of  duration,  must,  it  should  seem,  equally  fall  within 
the  provision  of  the  first  section,  and  cannot  be  sustained 
unless  it  come  within  the  saving  in  the  second  section. 

This,  however,  of  itself  would  not  have  prevented  all 
the  evils  which  the  act  intended  to  avoid ;  for  although 
actual  estates  could  not  be  created,  yet  still  parol  agree- 
merits  might  have  been  entered  into  respecting  the  future 
creation  of  them.  To  remedy  this  mischief,  the  provi- 
sion in  the  fourth  section  was  inserted,  which,  it  is  con- 
ceived, relates  not  to  contracts  or  sales  of  lands,  &c.  but 
to  any  agreement  made  upon  any  contract  or  sale  of 
lands,  &c.     (I),    and   as   agreements   were  more  to  be 

(I)  This  appears  to  be  the  true  reading  of  the  statute,  although  this 
branch  of  the  fourth  section  has  been  sometimes  read  as  a  distinct 
clause,  in  which  case  the  v^ord  agreement  is  dropped,  and  the  clause 
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follows  the  first  section,  and  consequently  an  agreement 
by  parol,  to  create  even  such  an  interest  as  is  excepted  in 
the  second  section,  would  be  merely  void. 

If  this  be  the  true  construction  of  the  Act  it  answers 
the  purposes  for  which  it  was  passed,  and  the  question  in 
all  cases  must  be — Is  the  interest  in  dispute  actually  cre- 
ated by  the  parties,  or  does  the  contract  rest  injieri  ?  If 
it  be  actually  created,  it  is  avoided  by  the  first  section, 
unless  saved  by  the  second,  If  it  be  not  actually  created, 
the  agreement  cannot  be  enforced  by  reason  of  the  fourth 
section,  whatever  be  the  nature  of  it.  But  if  the  first 
section  were  to  be  restrained  beyond  the  express  provisions 
of  the  second  section,  then,  although  every  parol  agree- 
ment for  any  interest  in  lands  would  be  void,  yet  many 
estates  might  still  be  actually  raised  by  parol.  The  first 
section,  however,  seems  to  embrace  interests  of  every  de- 
scription, whilst  the  exception  relates  only  to  leases  of  a 
particular  description.  One  consequence  of  qualifying 
all  the  interests  specified  in  the  first  section,  in  the  manner 
proposed  by  the  aid  derived  from  the  second  section, 
would  be,  that  an  estate  in  fee  might  still,  as  formerly, 
be  conveyed  by  livery  of  seisin  without  writing.  But  if 
the  doctrine  should  even  be  confined  to  leases,  yet  it 
would  open  a  considerable  door  to  perjury.  If  the  two 
requisites  are  to  concur  to  bring  a  lease  within  the  first 
section,  namely,  a  larger  interest  than  that  mentioned  in 
the  second  section,  and  a  reserved  rent,  then  it  should 
seem  that  a  lease  by  parol  for  a  thousand  years  without 
rent  would  be  valid,  notwithstanding  the  statute.  If  even 
one  only  of  these  requisites  be  essential,  yet  cases  of  import- 
ance may  be  taken  out  of  the  Act ;  an  estate,  however 
valuable,  may  be  claimed  under  a  parol  lease  for  any  term 
short  of  three  years  without  rent.  This  is  the  temptation 
to  perjury  which  the  statute  intended  to  remove.     And 
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of  that  part  of  the  close  upon  which  he  was  to  have  the 
liberty  of  stacking  coals  (I).  Lee,  C.  J.  and  Dennison, 
held  the  agreement  to  be  good.  They  relied  upon  the 
case  of  Webb  and  Paternoster  (*),  where  they  said  it  is 
laid  down,  that  a  grant  of  a  license  to  stack  hay  upon 
land,  does  not  amount  to  a  lease  of  the  land.  As  the 
agreement  in  the  present  case  was  only  for  an  easement, 
and  not  for  an  interest  in  the  land,  it  did  not  amount  to 
a  lease,  and  consequently  it  was  not  within  the  statute  of 
frauds.  Mr.  Justice  Forster  concurred  in  opinion,  that 
the  agreement  did  not  amount  to  a  lease,  but  he  inclined 
to  be  of  opinion,  that  the  words  in  the  statute,  any  un- 
certain interest  in  land,  did  extend  to  this  agreement ;  but 
Lee  and  Dennison  thought  those  words  related  only  to 
interests,  which  were  uncertain  as  to  the  time  of  their 
duration.  After  time  taken  to  consider,  it  was  holden, 
that  the  agreement  was  good  for  the  seven  years. 

The  case  referred  to  in  Palmer  does  not  seem  to  bear 
out  the  judgment  in  the  above  case :  the  decision  turned 
upon  another  point ;  but  Montague  and  Haughton  both 
thought,  that  the  interest  in  that  case  was  such  as  bound 
the  land  in  the  hands  of  a  subsequent  lessee.  That  case 
arose  before  the  statute  of  frauds,  and  it  would  require  a 
considerable  stretch  to  make  it  apply  to  a  case  since  the 
statute.  No  one  will  deny,  that  these  cases  are  within  the 
mischief  against  which  the  Legislature  intended  to  guard. 
In  Wood  and  Lake,  the  plaintiff  was  to  have  the  sole  use 
of  the  part  of  the  land  upon  which  he  should  stack  his  coals. 
How  is  this  to  be  distinguished  in  substance  from  an  ac- 
tual demise  for  seven  years  ?  It  appears  to  be  in  the  very 
teeth  of  the  statute,  which  extends  generally  to  all  leases, 

(t)  Palm.  71. 

(I)  Sayer  is  but  an  inaccurate  reporter.  It  is  not  stated,  but  the  fact 
is,  that  an  annual  payment  was  reserved  in  respect  of  the  easement. 
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tel ;  and  to  this  opinion  Mr.  Justice  Powell  agreed. 
This  decision,  however,  may  be  thought  to  be  overruled 
by  the  late  case  of  Crosby  v.  Wadsworth  (iw),  where  a  sale 
of  a  standing  crop  of  mowing  grass  then  growing  was  held 
to  be  within  the  statute. 

The  distinction  between  them  appears  to  be,  that  in 
this  case,  the  exclusive  right  to  the  vesture  of  the  land 
was  conferred  during  a  limited  period,  whilst,  in  the  for- 
mer case,  a  mere  right  of  entry  to  cut  and  carry  away 
the  trees  would  have  been  held  to  pass.  Indeed,  it  does 
not  appear  by  whom  the  trees  were  to  be  felled  and  car- 
ried away. 

In  a  recent  case,  however,  the  Court  expressed  its  dis- 
inclination to  extend  the  case  of  Crosby  v.  Wadsworth, 
which  one  learned  Judge  referred  to  the  circumstance, 
that  the  grass  was  growing,  and  therefore  the  purchaser 
had  an  intermediate  interest  in  the  land  while  the  crops 
were  growing  to  maturity,  before  they  were  gathered. 
Therefore  a  sale  of  potatos  in  the  ground,  and  which  had 
never  been  severed,  at  so  much  a  sack,  to  be  taken  away 
immediately,  was  held  not  to  be  within  the  statute ;  be- 
cause the  contract  was  confined  to  the  sale  of  potatos, 
and  nothing  else  was  in  the  contemplation  of  the  parties. 
They  were  to  be  taken  immediately,  and  it  was  quite  ac- 
cidental if  they  derived  any  further  advantage  from  being 
in  the  land.  The  purchaser  had  only  an  accommodation, 
and  no  interest  in  the  soil.  The  land  was  considered  as 
a  mere  warehouse  for  the  potatos  (»). 

In  a  case  decided  in  the  same  term  in  the  Common 
Pleas,  where  growing  turnips  were  sold,  but  no  particular 
time  was  stated  for  their  removal,  nor  did  it  appear  what 

(m)  6    East,    602,    et  supra ;     per  Mansfield,  C.  J. 
Waddington  v.  Bristow,    2  Bos.         (n)   Parker    i\    Staniland,    II 
&  Pull.  452;  and  see  2  Taunt.  41,     East,  362. 
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worth,  without  overruling  that  case,  renders  it  difficult  to 
apply  the  law  to  individual  cases. 

If  an  entire  agreement  be  made  for  the  sale  of  real  and 
personal  estate,  and  the  agreement  as  to  the  land  be  within 
the  statute,  and  void,  it  cannot  be  supported  as  to  the  per- 
sonal property  which  was  sold  with  it  (r). 


8ECT10N  II. 
Of  the  Form  and  Signature  of  the  Agreement. 

WE  may  now  consider,  first,  what  is  a  sufficient  agree* 
merit ;  2dly,  what  is  a  sufficient  signature  by  the  party 
or  his  agent ;  and  3dly,  who  will  be  deemed  an  agent 
lawfully  authorized.     And, 

First  then,  it  is  to  be  observed,  that  the  statute  re- 
quires the  writing  to  be  signed  only  by  the  person  to  be 
charged ;  and  therefore,  if  a  bill  be  brought  against  a 
person  who  signed  an  agreement,  he  will  be  bound  by  it» 
although  the  other  party  did  not  sign  it,  as  the  agreement 
is  signed  by  the  person  to  be  charged  (s).     This  point  has 

(r)  Cooke  v.  Tombs,  2  Anst.  Lef.  20 ;  and  1 1  Ves.  jun.  592 ; 
420  ;  Lea  v.  Barber,  ib.  425,  cited.  Western  v.  Russell,  3  Ves.  & 
See  Chater  v.  Beckett,  8  Term  Bea.  1 87  ;  and  see  Wain  v.  Warl- 
Rep.201 ;  and  see  Neal  v.  Viney,  tors,  5  East,  10;  Egerton  v.  Mat- 
1  Camp.  Ca.  47 1 ;  Corder  <?•  thews,  6  East,  307,  which  do  not 
Drakeford,  3  Taunt.  382 ;  May-  impeach  this  doctrine :  see  parti- 
field  v.  Wadsley,  3  Barn.  &  Cress,  cularly  5  East,  16 ;  and  Allen  v. 
357.  Bennet,    3  Taunt.   160.     As    to 

(s)  Hatton  t>.  Gray,  2  Ch.  Ca.  Wain  v.Warlters,  see  Stadt  t?.Lill, 

164 ;  Cotton  v.  Lee,  2  Bro.  C.  C.  9  East,  348 ;  I  Camp.  Ca.  242 ; 

564;  Coleman  v.  Upcot,  5  Vin.  Ex  parte  Minet,  1 4  Ves.  jun.  1 89 ; 

Abr.  527.  pi.  17;  Buckhouse  v.  Ex  parte  Gardom,  15   Ves.  jun. 

Crossby,  2  Eq.Ca.  Abr.  32,  pi.  44 ;  286 ;  Bateman  t>.  Philips,  1 5  East, 

Seton  v.  Slade,  7  Ves.  jun.  265  ;  272  ;    Saunders    r.  Wakefield,  4 

Fowle y.  Freeman,  MS.;  9  Ves.  Barn.  &  Aid.  595;   Jenkins    v. 

jun.  355,  S.  C.    See  I  Scho.  &  Reynolds,  3  Brod.  &  Bing.  i4. 
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has  not  upon  these  points  gone  farther  than  courts  of  law : 
what  is  the  construction  of  the  statute,  what  within  the 
legal  intent  of  it  will  amount  to  a  signing,  being  the  same 
questions  in  equity  as  at  law.  Upon  that  point,  equity  pro- 
fessing to  follow  the  law,  if  a  new  question  should  arise,  his 
Lordship  said,  that  he  would  rather  send  a  case  to  a  court 
of  law  (z).  In  a  still  later  case  at  nisi  prius,  where  the 
purchaser  only  had  signed,  Lord  Tenterden  said  that  it 
was  the  duty  of  the  auctioneer  to  sign,  and  he  had  often 
had  occasion  to  lament  they  do  not  do  so.  What  a  court 
of  equity  would  do  in  the  case  he  could  not  possibly  say- 
He  declined  deciding  the  point  according  to  his  opinion, 
as  the  counsel  would  not  undertake  to  carry  the  same 
forward  on  a  bill  of  exceptions  (a). 

But  although  the  agreement  must  be  signed,  yet  it  need 
'  not  be  so  averred  in  a  bill  for  a  specific  performance ;  for 
the  writing,  unless  signed,  would  not  be  an  agreement, 
and  as  the  allegation  in  the  bill  of  course  is  that  there  is 
an  agreement  in  writing,  signature  must  be  presumed 
until  the  contrary  is  shown  (b). 

If  a  written  agreement  has  been  in  a  part  executed,  it 
seems  that  an  agreement  subsequently  entered  into  between 
the  parties,  and  reduced  into  writing,  will  bind  them  both, 
if  signed  by  one  of  them  (c). 

A  receipt  for  the  purchase-money  may  constitute  an 
agreement  in  writing  within  the  statute  (</) ;  and  it  has 
frequently  been  decided,  that  a  note  or  letter  will  be  a 
sufficient  agreement  to  take  a  case  out  of  the  statute  (e) ; 
.but  every  agreement  must  be  stamped  before  it  can  be 

(z)  1 8  Ves.  jun.  183.  (d)  Coles  v.  Trecothick,  9  Ves. 

(a)  Wheeler  v.  Collier,  1  Mood.  jun.  234 ;    Blagden  v.  Bradbear, 

&  Mai.  123.  12  Ves.  jun.  466. 

*  (6)  Rist  v.  Hobson,  1  Sim.  &  (e)  Coleman  v.  Upcot,  5  Yin. 

Stu.543.  Abr.  527,  pi.  17;  Buckhouse  v. 

(c)  Owen  v.  Davies,  1  Ves,  82.  Crossby,  2  Eq.  Ca.  Abr.  32,  pi.  44. 
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But  if  it  appear  that,  on  being  submitted  to  any  person 
for  acceptance,  he  had  hastily  snatched  it  up,  had  refused 
the  owner  a  copy  of  it ;  or  if,  from  other  circumstances, 
fraud  in  procuring  it  may  be  inferred,  it  seems  that  in 
case  of  an  action  it  will  be  left  to  the  jury  to  say  whether 
it  was  intended  by  the  defendant,  at  first,  to  be  a  valid 
agreement  on  his  part,  or  as  only  containing  proposals  in 
writing,  subject  to  future  revision  (/) :  and  if  the  aid  of 
equity  be  sought,  these  circumstances  would  have  equal 
weight  with  the  Court.  So  in  every  case  it  must  be  con- 
sidered, whether  the  note  or  correspondence  import  a  con- 
cluded agreement :  if  it  amount  merely  to  treaty,  it  will 
not  sustain  an  action  or  suit(wi). 

The  letters  will  not  constitute  an  agreement  unless  the 
answer  to  the  offer  is  a  simple  acceptance,  without  the 
introduction  of  any  new  term  (n). 

And  although  a  given  time  be  named  in  the  offer  for 
the  acceptance  of  it,  yet  it  may  be  retracted  at  any  time 
before  it  is  actually  accepted  (0). 

And  where  a  letter  or  other  writing  do  not  in  itself 
evidence  all  the  terms  of  the  engagement  by  which  the 
person  signing  it  consents  to  be  bound,  but  it  require 
from  the  other  party  not  a  simple  assent  to  the  terms 
stated,  but  a  special  acceptance  which  is  to  supply  a 
farther  term  of  the  agreement ;  there  it  is  obvious  that 
such  special  acceptance  must  be  expressed  in  writing,  for 
otherwise  the  whole  agreement  will  not  be  in  writing 
within  the  statute  of  frauds  (p). 

The   note   or  writing  must  specify  the  terms  of  the 

(I)   See   Knight  v.  Crockford,  &  Stu.  194  ;  Routledge  r.  Grant, 

1  Esp.  Ca.  189.  4  Bing.  653;    1  Moore  &  Payne, 

(wi)  Huddleston  v.  Briscoe,  11  717. 

Ves?  jun.  583 ;  Stratford  v.  Bos-  (0)  Routledge    v.    Grant,    ubi 

worth,  2  Ves.  &  Bea.  341 ;  Ogil-  sup. 

vie  t\  Foljambe,  3  Mer.  53.  (p)  Boys  ?.  Ayerst,  6   Madd. 

(n)    Holland   x.  Eyre,   2   Sim.  316. 
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sufficient  evidence  of  the  agreement,  the  terms  of  it  not 
being  mentioned  in  the  agreement  itself. 

So  in  a  recent  case,  where  an  auctioneer's  receipt  for 
the  deposit  was  attempted  to  be  set  up  as  an  agreement, 
the  Master  of  the  Rolls  rejected  it,  because  it  did  not  state 
the  price  to  be  paid  for  the  estate  ;  and  it  could  not  be 
collected  from  the  amount  of  the  deposit,  as  it  did  not 
appear  what  proportion  it  bore  to  the  price  (/). 

And  here  we  may  notice  a  case  where  an  agreement  was 
executed  which  referred  to  certain  covenants,  which  had 
been  read,  contained  in  a  described  paper,  which,  in  fact, 
contained  the  terms  of  the  agreement.  It  appeared  that 
all  the  covenants  contained  in  that  paper  had  not  been 
read ;  and  which  of  them  had  been  read,  and  which  had 
not,  was  the  difficulty,  which  could  only  be  solved  by 
parol  testimony ;  and  Mr.  Justice  Buller  held  clearly,  that 
such  evidence  was  inadmissible  (w),  as  it  would  introduce 
all  the  mischiefs,  inconvenience,  and  uncertainty  the  sta- 
tute was  designed  to  prevent ;  and  Lord  Redesdale  has 
since  unqualifiedly  approved  of  this  decision  (w). 

Neither  will  a  performance  be  compelled  on  a  note  or 
letter,  if  any  error  or  omission,  however  trifling,  appear 
in  the  essential  terms  of  the  agreement. 

Thus  in  a  case  (*r)  (I)  before  Lord  Hardwicke,  the 

(0    Blagden    v.    Bradbear,    12  see   O'Herlihy   v.   Hedges,   ibid 

Ves.  jun.  466;    see    Elmore    v.  123. 

Kingscote,    5    Barn.     &    Cress,  (x)  Lord  Middleton  v.  Wilson 

583.  et   e  contra,    Chan.    1741,  MS. 

(u)  Brodie  v.  St.  Paul,  1  Ves.  S.C.  Lofft,  801,  cited.  See  9  Ves 

jun.   326;  Higginson  v.  Clowes,  jun.  252;  Stokes  t>.  Moore,  I  Cox 

15   Ves.  jun.    516;    Lindsay   v.  219  ;  Popham  r.  Eyre,  Lofft,  786 

Lynch,  3  Sch.  &  Lef.  1 .  Gordon  v.  Trevalyan,  1  Price,  64 ; 

(t»)    1   Scho.  &  Lef.    38  ;   and  Blore  v.  Sutton,  3  Mer.  237. 

(1)  The  case  is  in  Reg.  Lib.  1741,  fo.  260,  by  the  name  of  Lord 
Middleton  v.  Eyre.  The  estate  was  sold  by  an  agent  to  Dr.  Wilson, 
by  parol,  and  the  parties  appear  to  have  bound  themselves  by  letters, 
the  particulars  of  which,  however,  do  not  appear  in  the  Register's  book. 
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tity  of  the  advertisement  might  be  proved  by  parol  evi- 
dence (z).  And  the  Master  of  the  Rolls,  in  a  late  case, 
expressed  his  opinion,  that  a  receipt  which  did  not  con- 
tain the  terms  of  the  agreement,  might  have  been  enforced 
as  an  agreement,  had  it  referred  to  the  conditions  of  sale, 
which  would  have  entitled  the  Court  to  look  at  them  for 
the  terms  (a). 

So  an  agreement  not  containing  the  name  of  the  buyer 
may  be  made  out  by  connecting  it  with  a  letter  from  the 
buyer  on  the  subject  (b). 

In  a  case  (c)  where  an  agreement  for  sale  was  reduced 
into  writing,  but  not  signed,  owing  to  the  vendor  having 
failed  in  an  appointment  for  that  purpose ;  the  vendee's 
agent  wrote  to  urge  the  signing  of  the  agreement ;  and 
the  vendor  wrote  in  answer  a  letter,  in  which,  after  stating 
his  having  been  from  home,  he  said,  "  his  word  should 
always  be  as  good  as  any  security  he  could  give."  And 
this  was  held  by  Lord  Thurlow  to  take  the  case  out  of 
the  statute,  as  clearly  referring  to  the  written  instrument. 
The  ground  of  this  decision  was,  that  the  vendor  had 
agreed,  by  writing,  to  sign  the  agreement.  If  he  had 
said  he  never  would  sign  it,  he  could  not  have  been 
bound ;  but  if  he  said  he  never  would  sign  it,  but  would 
make  it  as  good  as  if  he  did,  it  would  be  a  promise  to 
perform  it ;  if  he  said  he  would  never  sign  it,  because 

(2)  See  Clinan  v.  Cooke,  1  Scho.  Cress.  945  ;  Verlander  v.  Codd, 

&  Lef.  22 ;  and  see  Cass  v.  Wa-  1  Turn.  &  Russ.  352. 

terhouse,  Prec.  Cha.  29  ;  Hinde  v.  (£)  Allen  v.  Bennet,  3  Taunt 

Whitehouse,  7  East,  558;  Feoffees  169  ;  Western  v.  Russell,  3  Ves. 

of  Herriot's  Hospital  v.  Gibson,  &  Bea.  187. 

2  Dow,  301  ;    Powell  v.  Dillon,  (c)  Tawney  v.  Crowther,  3  Bro. 

2  Ball  &  Beat  416.  C.  C.  161,  318  ;  and  see  Foreter 

(a)  Blagdenv.Bradbear,  12  Ves.  v.  Hale,  3  Ves.  jun.  696;  Cooke 

jun.  £66 ;  and  see  Shippey  v.  Der-  v.  Tombs,  2  Anstr.  420 ;  Saunder- 

rison,  5  Esp.  Ca.  190 ;  Hinde  v.  son   r.  Jackson,  2   Bos.  &  Pull. 

Whitehouse,  7  East,  558  ;  Ken-  238  ;  and  9  Ves.  jun.  250. 
worthy  v.  Schofield,   3  Barn.  & 
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containing  the  particulars  of  the  agreement ;  nor  w31  let- 
ters written,  or  representations  made  by  him,  to  creditors, 
concerning  the  sale,  receive  that  construction. 

Thus,  in  a  case  (p)  where  A.  agreed  by  parol  with  B. 
for  the  purchase  of  lands ;  shortly  afterwards,  a  rent-roll 
was  delivered  to  A.,  which  B.  dated  and  altered  in  his 
own  hand-writing ;  and  it  was  intituled,  "  Land  agreed 
to  be  sold  by  JB.  to  A.9  from,  &c.  at  twenty-one  years  pur- 
chase, for  the  clear  yearly  rent."  An  abstract  of  the  title, 
also,  stating  the  contract,  was  delivered  by  A.9s  agent, 
and  also  further  particulars  and  papers  at  different  times. 
B.  also  wrote  to  several  of  his  creditors,  informing  them 
that  he  had  agreed  with  A.  for  the  sale  of  the  estate,  at 
twenty-one  years  purchase ;  referred  tenants  to  A.  as 
owner  of  the  estate ;  and  set  up  the  contract  as  a  bar  to 
an  elegit.  B.  afterwards  refused  to  perform  the  agree- 
ment; and  to  a  bill  filed  for  a  specific  performance, 
pleaded  the  statute  of  frauds,  and  the  plea  was  allowed. 

So,  in  a  later  case  (y),  upon  a  bill  filed  by  a  vendee, 
for  a  specific  performance  of  a  parol  agreement  for  sale 
of  lands,  it  appeared  that  the  vendor  gave  the  purchaser 
a  particular  of  the  property  to  be  sold,  with  the  terms 
and  conditions,  all  in  his  own  hand-writing,  and  signed 
by  him ;  and  it  was  afterwards  delivered,  by  agreement 
of  both  parties,  to  an  attorney, "to  prepare  the  conveyance 
from,  who  prepared  a  draft,  and  brought  it  to  the  par- 
ties, and  they  read  over  and  approved  of  it,  and  agreed 
to  execute  the  same,  whenever  a  fair  copy  could  be  writ- 
ten out.  The  defendant,  however,  refused  to  fulfil  his 
part  of  the  agreement,  and  pleaded  the  statute  of  frauds 
to  the  bill ;  and,  as  the  particular  was  delivered  at  the 
outset  of  the  treaty,  no  agreement  being  then  made,  the 

(p)  Whaley  v.  Bagenel,  6  Bro.     420 ;  and  see  Cass  ©.Waterhoose, 
P.  C.  45.  Free.  Cha.  29. 

(?)  Cook  v.  Tombs,    2  Anst. 
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him,  and  was  delivered  by  Mr.  Everett  to  the  solicitor  in 
town.  Freeman  afterwards  refused  to  perform  the  agree- 
ment ;  and,  to  a  bill  filed  by  Fowle  for  a  specific  per- 
formance, pleaded  the  statute  of  frauds.  The  Master  of 
the  Rolls  held,  that  if  the  attorney  had  prepared  an  agree- 
ment, according  to  the  letter,  Freeman  would  have  been 
compelled  to  execute  it,  and  the  attorney  could  not  alter 
the  agreement  itself  in  any  one  respect.  A  letter  or  pro- 
posal will  do,  although  the  party  repents ;  and  many  de- 
crees have  been  founded  merely  on  letters.  If  this  objec- 
tion were  to  hold,  he  said,  it  might  be  contended,  that  if 
an  agreement  contained  a  reference  to  title-deeds  to  be 
formally  executed,  it  would  not  do;  and  his  Honor 
decreed  a  specific  performance. 

In  these  cases  it  should  be  observed,  that  letters  may 
be  stated  in  a  bill  as  constituting  the  alleged  agreement, 
or  as  evidence  of  an  alleged  parol  agreement  In  the 
first  case,  the  defendant  may  insist  that  they  do  not  make 
out  a  concluded  agreement,  and  no  extrinsic  evidence  can 
be  received ;  in  the  latter  he  may  plead  the  statute  of 
frauds  (<)• 

wtmmHaammmaawmmmaaaaatammmammmmm 

II.  We  are  next  to  consider  what  is  a  sufficient  sig- 
nature by  the  party  or  his  agent.  Before  the  statute  of 
frauds,  an  agreement,  although  reduced  into  writing  and 
signed,  was  not  considered  as  a  written  agreement  unless 
sealed ;  but  it  was  regarded  as  a  parol  agreement,  and 
the  writing  as  evidence  of  it  (u). 

It  has  been  justly  said  that  the  same  rule  prevails 
since  the  statute  of  frauds  (^r);  for  the  law  of  England 
recognizes  only  two  kinds  of  contracts ;  viz.  specialties 
and  parol  agreements,  which  last  include  all  writings  not 

(f)  Birce  v.  Bletchley,  6  Madd.         (x)  See  Marq.  of  Normanby  v. 
17.  Duke  of  Devonshire,  2  Freem. 

(u)  See  1  Ch.  Ca.  85.  216. 
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agrees  to  sell,  &c."  and  this  is  only  in  analogy  to  the  case 
of  a  testator  writing  his  name  at  the  beginning  of  his  will, 
which  is  equivalent  to  his  signing  it ;  and  yet  the  statute 
expressly  requires  a  signature  (c). 

And  such  a  signature  will  be  sufficient,  although  a  place 
be  left  for  a  signature  at  the  bottom  of  the  instrument  (d). 
(I) ;  and  yet,  as  Lord  Eldon  has  observed,  it  is  impossible 
not  to  see  that  the  insertion  of  the  name  at  the  beginning 
was  not  intended  to  be  a  signature,  and  that  the  paper 
was  meant  to  be  incomplete  till  it  was  further  signed. 

And  if  the  party  know  the  contents  of  the  agreement, 
a  subscription,  as  a  witness,  is  a  sufficient  signing  (e). 

So,  where  a  clerk  of  an  agent  duly  authorized  to  treat 
for  a  principal,  signed  an  agreement  thus,  "  Witness  A.  B. 
for  C.  D.  agent  to  the  seller, "  it  was  holden  to  be  out  of 
the  statute  (/).  And  it  is  sufficient,  it  seems,  if  the  initials 
of  the  name  are  set  down  (g). 

(c)  Knight  v.  Crockford,  1  Esp.         (e)  Welford  v.  Beazely,  3  Atk. 
Ca.  189;  and  see  1  Bro.  C.C.  410;     503.     See  9  Ves.  jun.  251. 

3  Esp.  Ca.  182 ;  9  Ves.  jun.  248;         (f)  Coles  v.  Trecothick,  9  Ves. 
and  Saunderson  v.  Jackson,  2  Bos.     jun.  234 ;  1  Smith's  Rep.  233 ;  but 
&  Pull.  238.    See  Cooper  v.  Smith     see  Blore  r.  Sutton,  3  Mer.  237. 
15  East,  103 :  Morison  v. Tumour,         (g)  Phillimore  v.Barry,  1  Camp. 
18  Ves.  jun.  175.  Ca.  513. 

(d)  Saunderson  v.  Jackson,  ubi  sup. 


(I)  This  question  frequently  arises  upon  wills  of  personalty.  Walker 
r>.  Walker,  decided  by  the  Court  of  Delegates,  19th  Feb.  1305.  Ann 
Walker  made  her  will,  comprising  real  and  personal  estate,  which  she 
signed  and  sealed,  and  then  folded  up  with  this  indorsement ;  "  I  signed 
and  sealed  my  will  to  have  it  ready  to  be  witnessed  the  first  opportu- 
nity I  could  get  proper  persons  for  it."  The  usual  attestation  clause 
was  added,  but  not  signed  by  any  witness.  At  her  death  the  instru- 
ment was  found  in  her  drawer  in  the  envelop,  and  it  was  determined 
not  to  be  a  good  will  of  the  personal  property,  on  the  ground,  that 
something  appearing  by  the  attestation  clause  to  be  intended  to  be 
done,  the  instrument  was  not  complete  as  the  last  will  of  the  testatrix. 
1  Mer.  503.     See  Beaty  r.  Beaty,  1  Addams,  154. 
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the  agreement  out  of  the  statute ;  although  it  was  not 
necessary  to  decide  the  point. 

Lord  Eldon  is  reported  to  have  said,  that  he  had  some 
doubt  of  the  doctrine  in  this  case  (a). 

Mr.  Baron  Eyre  appears  to  have  put  it  on  its  true 
grounds*  He  said,  that  the  signature  is  to  have  the  effect 
of  giving  authenticity  to  the  whole  instrument ;  and  if  the 
name  is  inserted  so  as  to  have  that  effect,  he  did  not 
think  it  signified  much  in  what  part  of  the  instrument  it 
was  to  be  found  :  it  was,  perhaps,  difficult,  except  in  the 
case  of  a  letter  with  a  postscript,  to  find  an  instance  where 
a  name  inserted  in  the  middle  of  a  writing  can  well  have 
that  effect ;  and  then  the  name  being  generally  found  in 
a  particular  place,  by  the  common  usage  of  mankind,  it 
may  very  probably  [qu.  properly]  have  the  effect  of  a 
legal  signature,  and  extend  to  the  whole;  but  he  did 
not  understand  how  a  name  inserted  in  the  body  of  an 
instrument,  and  applicable  to  particular  purposes,  could 
amount  to  such  an  authentication  as  is  required  by  the 
statute. 


III.  In  considering  what  signature  satisfies  the  requisi- 
tion of  the  statute,  we  have  necessarily  adverted  to  signa- 
tures by  agents ;  and  it  will  now  be  proper  to  consider  who 
will  be  deemed  an  agent  lawfully  authorized  within  the 
statute  of  frauds  to  sign  an  agreement  for  the  sale  or 
purchase  of  an  estate. 

In  the  first  and  third  sections  of  the  statute  of  frauds, 
which  relate  to  leases,  &c.  the  writing  is  required  to  be 
signed  by  the  parties  making  it,  or  their  agent  authorized 
by  writing.     This  latter  requisite  is  omitted  in  the  fourth 

(n)  And  see  Emmerson  v.  Hee-  nour,  18  Ves.  jun.  175 ;  Western 

lis,  2  Taunt.  38,  and  observe  how  v.  Russell,  3  Ves.  &  Bea.  187  ; 

the  purchaser's  name  was  signed  Ogilvie  v.  Foljambe,  3  Mer.  53. 
there.     See  also  Morison  v.  Tur- 
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price,  yet  it  seems  that  his  clerk  cannot  contract  without 
a  special  authority  or  agreement  for  that  purpose  (*); 
which,  however,  need  not  be  in  writing. 

The  principal  may  revoke  the  authority  of  the  agent 
at  any  time  before  an  agreement  is  executed  according  to 
the  statute,  although  the  agent  has  previously  agreed  ver+ 
bally  to  sell  the  property  (<)  ;  and  an  intended  purchaser 
may  in  like  manner  revoke  his  authority  to  his  agent  to 
purchase  (u). 

The  statute  requires  every  agreement  as  to  lands,  or 
some  memorandum  or  note  thereof,  to  be  in  writing,  and 
signed  by  the  party  to  be  charged,  or  some  other  person 
thereunto,  (that  is,  to  the  signing  thereof)  (*r)  by  him 
authorized.  And  that  as  to  goods,  some  note  or  memo- 
randum in  writing  of  the  bargain  shall  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contracts,  or 
their  agents,  thereunto  authorized.  And  yet  it  has  been 
decided,  that  the  signature  of  the  party  to  be  charged  by 
himself  or  agent  is  sufficient,  even  in  a  contract  for 
goods  (y),  although  the  other  party  has  not  signed,  and 
consequently  is  not  bound ;  so  that  there  appears  to  be 
no  difference  between  the  two  clauses  of  the  statute,  in 
regard  to  the  appointment  and  power  of  an  agent. 

It  has,  however,  been  repeatedly  decided,  that  an  auc- 
tioneer is  the  agent  of  both  parties  upon  a  sale  of  goods, 
so  as  to  be  enabled  to  bind  them  both  under  the  sta- 
tute^); whilst,  on  the  contrary,  it  has  been  decided, 

(s)  Coles  v.  Trecothick,  9  Ves.  (y)  Allen  t?.  Bennet,  3  Taunt, 

jun.  234.  169. 

(/)  See    Farmer   v.   Robinson,  (z)  Simon  v.  Motivos,  3  Burr. 

2  Campb.  339,  n.  1921 ;  Bull.  Ni.  Pri.  280 ;  I  Blackst 

(u)  As  to  sales  by  auction,  see  599;  Rucker  v.  Cammeyer,  1  Esp* 

Blagden  v.  Bradbear,  12  Ves.  jun.  Ca.  105  ;  Hinde  «.  Whitehouse* 

467;  Mason  v.  Armitage,  13  Ves.  7  East,  558 ;  and  see  Rondeau  v. 

jun.  25.  Wyatt,   2   H.  Blackst.   67  ;  and 

(x)  See  1  Ves.  &  Beam.  207 .  1  Ca.  &  Opin.  1 42, 1 43 ;  Fhillimof* 
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is  not  the  agent  of  the  purchaser  (d).  The  rule,  there* 
fore,  may  now  be  laid  down  generally,  that  an  auctioneer 
is  an  agent  lawfully  authorized  by  the  purchaser.  It  was 
always  clear,  that  an  auctioneer,  appointed  by  &  vendor, 
was  a  good  agent  for  him  within  the  statute  (e). 

And  although  a  purchaser  bid  by  an  agent,  yet  the  auc- 
tioneer is  still  duly  authorized  to  sign  the  agreement  (f). 

The  agent  must  be  a  third  person :  neither  of  the  con- 
tracting parties  can  be  the  agent  of  the  other  (g) ;  and 
therefore,  although  a  purchaser  is  bound  by  the  signature 
of  the  auctioneer,  yet  the  auctioneer  himself  cannot  main- 
tain an  action  upon  such  a  contract,  because  the  agent 
whose  signature  is  to  bind  the  defendant  must  not  be  the 
other  contracting  party  upon  the  record  (h). 

Finally,  a  contract  by  one  as  agent  for  another  is  valid 
under  the  statute  although  the  alleged  agent  had  no 
authority  at  the  time,  provided  that  the  alleged  principal 
afterwards  ratifies  the  contract  (i). 


SECTION  in. 
Of  Parol  Agreements  not  within  the  Statute. 

I.  We  have  seen  what  is  considered  a  sufficient  agree- 
ment to  take  a  case  out  of  the  statute  ;  but  there  are  cases 
in  which  the  performance  of  an  agreement  will  be  com- 
pelled, although  the  terms  of  it  are  not  reduced  to  writ- 
ing :  for  though  the  statute  provided  that  no  agreement 

(d)  Kemys  v.  Proctor,  3  Ves.  &  (g)  See  Wright    v.    Dannah, 

Bea.  57  ;   I  Jac.  &  Walk.  350;  2  Camp.  583. 

Kenworthy  v.  Schofield,  2  Barn.  &  (h)  Farebrother    v.    Simmons, 

Cress.  945.          (e)   Vide  supra.  5  Barn.  &  Aid.  333. 

(f)   Emmerson    v.  Heelis,    2  (/)  Maclean  v,  Dunn,  4  Bingh. 

Taunt    38;   White   v.   Proctor,  722. 
4  Taunt.  209. 
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a  transaction  of  either  fraud  or  perjury,  a  sale  befort 
a  Master,  under  the  decree  of  a  court  of  equity,  will  be 
carried  into  execution,  although  the  purchaser  did  not 
subscribe  any  agreement.  The  judgment  of  the  Court,  in 
confirming  the  purchase,  takes  it  out  of  the  statute  (p). 

So  if,  under  a  reference  to  a  Master,  an  agreement  be 
made  to  lay  out  trust-money  in  the  purchase  of  particular 
lands,  and  the  Master  make  his  report  accordingly,  and 
the  report  be  confirmed  without  any  opposition  by  the 
owner  of  the  estate,  the  purchase  will  be  carried  into 
a  specific  execution,  although  no  agreement  was  signed 
by  the  vendor.  The  sale  is  a  judicial  sale,  which  takes 
it  entirely  out  of  the  statute  (y). 

II.  It  has  been  repeatedly  determined  in  equity  (r), 
that  if  a  bill  be  brought  for  the  execution  of  an  agreement 
not  in  writing,  nor  so  stated  in  the  bill,  yet  if  the  de- 
fendant put  in  his  answer,  and  confess  the  agreement, 
that  takes  the  case  entirely  out  of  the  mischief  intended 
to  be  prevented  by  the  statute ;  and  there  being  no  danger 
of  perjury,  the  Court  would  decree  it ;  and  if  the  defend- 
ant should  die,  upon  a  bill  of  revivor  against  his  heir, 
the  same  decree  would  be  made  as  if  the  ancestor  were 
living,  the  principle  going  thoughout,  and  equally  binding 
the  representatives  (i). 

Lord  Chancellor  Bathurst,  however,  held  that  an  agree- 
ment, not  in  part  performed,  could  not  be  carried  into 
execution,  although  confessed  by  the  answer.  In  Eyre  v. 
Popham  (t)9  addressing  himself  to  Mr.  Ambler,  he  asked 

(p)  Attorney  General  v.  Day,  1  437 ;  Gilb.  Eq.  Rep.  35 ;  Wanby  v. 

Ves.  218;  and  see  1 2  Ves.  jun. 472,  Sawbridge,  1  Bro.  C.  C.  4 1 4,  cited. 

(y)  S.  C.  (s)  Per  Lord  Hardwicke,   see 

(r)   Croyston  v.  Banes,  Prec.  1  Ves.  221. 

Cha.  208;  and   see  1    Ves.  221,  (t)  Lofft,   808,   809;    and  see 

441  ;  Ambl.  580  ;  Mose.  370 ;  and  Eyre  v.  Iveson,2  Bro.  C.  C.  563 , 

Symondson  v.  Tweed,  Prec.  Cha.  cited. 
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a  specific  performance  of  a  parol  agreement,  his  Lordship 
said,  the  plea  was  proper,  but  then  the  defendant  ought, 
by  answer,  to  deny  the  agreement ;  for  if  he  confessed 
the  agreement,  the  Court  would  decree  a  performance, 
notwithstanding  the  statute ;  for  that  such  confession  would 
not  be  looked  upon  as  perjury,  or  intended  to  be  prevented 
by  the  statute.  And  he  therefore  confirmed  an  order,  that 
the  plea  should  stand  for  an  answer,  with  liberty  for  the 
plaintiff  to  except  thereto,  and  that  the  benefit  thereof 
should  be  saved  to  the  defendant  until  the  hearing  of  the 
cause.  And  Lord  Hardwicke  appears  to  have  entertained 
the  same  opinion  (*r). 

In  Whitchurch  v.  Bevis(y),  Lord  Thurlow  at  first 
expressed  his  opinion,  that  the  only  effect  of  the  statute 
was,  that  an  agreement  should  not  be  proved  aliunde.  No 
evidence  that  could  be  given  would  sustain  the  suit  if  the 
defendant  answered  and  denied  the  agreement.  In  this 
case  the  agreement  was  confessed,  but  the  statute  was 
pleaded,  and  it  was  ultimately  decided  on  its  own  par* 
ticular  circumstances.  Lord  Thurlow  said,  he  meant  to 
determine  upon  the  ground  of  this  particular  case ;  be- 
cause it  might  become  to  be  more  seriously  considered 
what  sort  of  a  verbal  agreement,  notwithstanding  the  plea 
of  the  statute  of  frauds,  might  be  sustained,  as  being  con- 
fessed by  the  answer,  so  as  the  Court  would  carry  it  into 
execution.  His  Lordship  added,  that  he  was  prepared  to 
say,  if  there  were  general  instructions  for  an  agreement, 
consisting  of  material  circumstances  to  be  hereafter  ex- 
tended more  at  large,  and  to  be  put  into  the  form  of  an 
instrument,  with  a  view  to  be  signed  by  the  parties,  and 
no  fraud,  but  the  party  takes  advantage  of  the  locus 
pcenitentue,  he  should  not  be  compelled  to  perform  such 

(r)  See  Cottington  v.  Fletcher,  2  Atk.  155 ;  and  see  3  Atk.  3  ;  but 
Bee  4  Ves.  jun.  24. 
(^)  2  Bro.  C.  C.  550 ;  2  Dick.  664. 
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a  bar  to  the  relief,  although  the  agreement  be  admitted  (c)< 
It  is  immaterial,  he  said,  what  admissions  are  made  by 
a  defendant  insisting  upon  the  benefit  of  the  statute,  for 
he  throws  it  upon  the  plaintiff  to  show  a  complete  written 
agreement ;  and  it  can  no  more  be  thrown  upon  the  de- 
fendant to  supply  defects  in  the  agreement,  than  to  supply 
the  want  of  an  agreement. 

Where,  however,  a  defendant  has,  by  answer,  admitted 
the  agreement,  and  submitted  to  perform  it,  he  cannot, 
by  an  answer  to  an  amended  bill,  plead  the  statute  of 
frauds  (rf). 

If  the  defendant  deny  the  agreement,  he  may  be  tried 
for  perjury ;  but  a  conviction  will  not  enable  equity  to 
decree  a  performance  of  the  agreement  (e)  (I) ;  and 
therefore,  as  the  plaintiff  cannot  avail  himself  in  any 
civil  proceedings  of  the  conviction  of  the  defendant,  he 
is  a  competent  witness  to  prove  the  perjury  (f). 

III.  There  are  other  cases  taken  out  of  the  statute,  not 
•  so  much  on  the  principle  of  no  danger  of  perjury,  as  that 
the  statute  was  not  intended  to  create  or  protect  fraud. 
Lord  Keeper  North  appears  to  have  entertained  a  float- 
ing opinion,  although  he  does  not  seem  to  have  ever 
actually  decided  the  point,  that  if  the  plaintiff  laid  in  his 

(c)  Blagden  v.  Bradbear,  12  1  Cox,  15»  See  Rastel  v.  Hutchin* 
Ves.  jun.  404 ;  see  also  2  Ball  &  son,  1  Dick.  44,  and  Fell  v.  Cham- 
Beat.  349.  berlain,  2  Dick.  484;  Burdon  v. 

(d)  Spurrier   v.   Fitzgerald,    6  Browning,  2  Taunt.  520. 

Ves.  jun.  548.  (/)  The  King  t>.  Boston,  4  East, 

(e)  Bartlett   v.     Pickersgill,    4     572. 
Burr.  2255;  4  East,  577,  n.  (b); 


(I)  It  appears  that  the  plaintiff  in  Fell  v.  Chamberlain  did  prefer  a  bill 
of  indictment  for  perjury  against  the  defendant ;  and  the  Master  of  the 
.Rolls  granted  an  order  to  the  six  clerks  to  deliver  the  bill  and  answer, 
interrogatories,  and  depositions  of  witnesses  to  a  solicitor,  in  order  to 
be  produced  at  the  trial.    Reg.  Lib.  A.  1772,  fo*  496. 
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although  attended  with  expense.  Therefore,  delivering 
an  abstract,  giving  directions  for  conveyances,  going  to 
view  the  estate,  fixing  upon  an  appraiser  to  value  stock, 
making  valuations,  &c.  (/),  will  not  take  a  parol  agreement 
out  of  the  statute. 

But  if  possession  be  delivered  by  the  purchaser,  the 
agreement  will  be  considered  as  in  part  executed  {in) ; 
especially  if  he  expend  money  in  building  or  improving 
according  to  the  agreement  (w),  for  the  statute  should 
never  be  so  turned,  construed,  or  used,  as  to  protect  or 
be  a  mean  of  fraud  (o). 

Possession,  however,  must  be  delivered  in  part-per- 
formance ;  for  if  the  purchaser  obtain  it  wrongfully,  it 


(/)  Clerk  v.  Wright,  1  Atk.  12; 
Whitbread  v.  Brockhurst,  1  Bro. 
C.  C.  41 2 ;  Cole  v.  White,  1  Bro. 
C.  C.  409,  cited;  Whitchurch  v. 
Bevis,  2  Bro.  C.  C.  559 ;  Whaley 
v.  Bagenal,  6  Bro.  P.  C.  645  ; 
Cooke  v.  Tombs,  2  Anst.  420; 
and  see  Cooth  v.  Jackson,  6  Ves. 
jun.  1 2 ;  and  Redding  v.  Wilkes, 
3  Bro.  C.  C.  400. 

(m)  Butcher  v.  Stapely,  1  Vern. 
363;  Pyke  v.  Williams,  2  Vern. 
465  ;  Lockey  v.  Lockey,  Prec. 
Cha.  518;  Earl  of  Aylesford's 
case,  2  Stra.  783 ;  Binstead  v.  Cole- 
man, Bunb.  65  ;  S.  C.  MS.  in  tot. 
verbis ;  Barrett  v.  Gomeserra, 
Bunb.  94 ;  Lacon  v.  Mertins,  3 
Atk.  1 ;  WiDs  v.  Stradling,  3  Ves. 


jun.  378  ;  Bowers:  v.  Cator,  4  Ves* 
jun.  91 ;  Denton  v.  Stewart*  4th 
July  1786,  cited  in  Mr.  Fonbl. 
note  to  1  Trea.  Eq.  175(1);  Gre- 
gory v.  Mighell,  18  Ves.  jun. 
328 ;  Kine  v.  Balfe,  2  Ball  & 
Beat.  343 ;  Morphett  t>.  Jones* 
Rolls,  Feb.  1818,  MS. ;  1  Swanst. 
172. 

(n)  Foxcraft  r.  Lister,  2  Vern. 
456;  Gilb.  Eq.  Rep.  4,  cited; 
Colles  P.  C.  108,  reported  ;  Floyd 
r.  Buckland,  2  Freem.  268 ;  Mor- 
timer x>.  Orchard,  2  Ves.  jun.  243; 
Toole  v.  Medlicott,  1  Ball  & 
Beatty,  393.  See  Wheeler  *. 
D'Esterre,  2  Dow,  359 ;  and 
19  Ves.  jun.  479. 

(o)  See  3  Burr.  1919. 


(I)  In  this  case  the  plaintiff  not  only  purchased  the  house,  but  also 
the  furniture,  for  which  she  had  actually  paid ;  and  it  appears  by  the 
decree,  that  there  was  a  receipt  given  by  the  defendant,  the  contents  of 
which,  however,  are  not  stated  in  the  Registrar's  book.  The  defendant 
positively  denied  the  agreement,  and  insisted  that  the  plaintiff  was  only 
tenant  at  will.  Reg.  Lib.  A.  1785,  fo.  552,  by  the  name  of  Denton. 
v.  Seward ;  ibid.  717,  by  the  name  of  Denton  t.  Stewart. 
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was  held  to  be  within  the  statute.  The  act  done  was 
equivocal :  for  it  would  have  taken  place  equally  if  there 
had  been  no  agreement :  it  was  such  also  as  easily 
admitted  of  compensation,  without  executing  the  agree- 
ment. The  money  expended  might  be  recovered  from 
the  landlord,  if  it  was  by  the  landlord  that  the  expense 
was  to  be  borne  (*)• 

In  a  late  case,  Lord  Redesdale  thought  that  it  was 
absolutely  necessary  for  courts  of  equity,  in  these  cases,  to 
make  a  stand,  and  not  carry  the  decisions  farther  (u). 


It  is  generally  understood,  that  payment  of  a  substantial 
part  of  the  purchase-money  will  take  a  parol  agreement 
out  of  the  statute.  How  far  this  opinion  is  well  founded, 
appears  to  be  deserving  of  particular  consideration. 

There  are  four  cases  in  Tothill,  which  arose  previously 
to  the  statute  of  frauds,  and  appear  to  be  applicable  to 
the  point  under  consideration ;  for  equity,  even  before 
the  statute  of  frauds,  would  not  execute  a  mere  parol 
agreement  not  in  part  performed.  In  the  first  case  (#), 
which  was  heard  in  the  38th  of  Eliz.  relief  was  denied, 
"  because  it  was  but  a  preparation  for  an  action  upon  the 
"  case."  In  the  two  next  cases  (3/),  which  came  on  in  the 
9th  of  Jac.  I.,  parol  agreements  were  enforced,  apparently 
on  account  of  the  payment  of  very  trifling  parts  of  the 
purchase-money,  but  the  particular  circumstances  of  these 
cases  do  not  appear.  The  last  case  reported  in  Tothill  (z)f 
was  decided  in  the  30th  of  Jac.  I.,  and  the  facts  are  dis- 
tinctly stated.  The  bill  was  to  be  relieved  concerning 
a  promise  to  assure  land  of  inheritance,  of  which  there 

(0  Frame  v.  Dawson,  14  Ves.  (x)  William  v.  Nevil,  Toth.  135. 

jun.  380.     See  Lindsay  v.  Lynch,  (y)  Ferae  v.  Bullock,  Toth.  206. 

2  Scho.  &  Lef.   l ;   O'Reilly  v.  Clark  v.  Hackwell,  ibid.  228. 

Thompson,  2  Cox,  27 1 .  (z)  Miller  v.  Blandist,  Toth.  85. 

(w)  See  2  Scho.  &  Let  5. 
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tract,  not  in  writing,  shall  be  binding ;  there  is  also  a  clause' 
in  the  act,  which  relates  to  sales  of  goods,  which  are  de- 
clared to  be  binding  if  something  is  given  in  earnest  to 
bind  the  bargain. 

The  first  case  in  the  books,  subsequently  to  the  statute, 
is  in  Freem.(</),  where  it  is  stated,  that  a  contract  for  land, 
and  a  great  fart  of  the  money  paid,  is  void  since  the 
statute  of  frauds  and  perjuries ;  but  the  party  that  paid 
the  money  may,  in  equity  (I),  recover  back  the  money. 
And  for  this  Freeman  states  he  saw  Sir  William  Jones's 
opinion  under  his  hand.  This  was  about  four  years  after 
the  act.  The  next  case  is  Leak  v.  Morrice(e),  which 
occurred  in  the  same  year ;  the  bill  was  to  have  an  agree- 
_  performed  by  I  defend*,, ;  Whieh  wM>  in  eL, 
that  the  defendant  should  assign  a  term  of  years  in  his  house 
and  certain  goods,  for  two  hundred  guineas,  whereof  he 
paid  one  in  hand  as  earnest  of  the  bargain,  and  three  days 
after  nineteen  guineas  more ;  and  part  of  the  bargain  was, 
that  it  should  be  executed  by  writings,  by  a  certain  time. 
The  defendant  pleaded  the  statute  of  frauds,  and  alleged 
the  money  was  only  paid  for  the  lease,  but  confessed  the 
receipt  of  the  twenty  guineas,  and  offered  to  repay  them. 
Lord  Keeper  North  said,  it  was  clear  that  the  defendant 
ought  to  repay  the  money,  but  overruled  the  plea  on 
another  ground.  In  this  case  it  does  not  appear  to  have 
occurred  to  either  the  bar  or  the  court,  that  payment  of 
money  would  take  a  parol  contract  for  lands  out  of  the 
statute.  The  case  of  Alsop  v.  Patten  (/),  arose  about  fifteen 
years  afterwards.  There  a  joint  lessee  of  a  building  lease 
agreed  to  sell  his  moiety  to  the  other  lessee  for  four 
guineas,  and  accepted  a  pair  of  compasses  in  hand  to 

(d)  1  Freem.  486.  ca.  664  b.  (/)  1  Vera.  472. 

(e)  2  Ch.  Ca.  135  ;  1  Dick.  14. 


(I)  At  this  day  it  may  be  recovered  at  law. 
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decreed  to  be  refunded*  The  Lord  Chancellor  said,  thte 
payment  of  this  100/.  was  not  such  a  performance  of  the 
agreement  on  one  part,  as  to  decree  an  execution  Ob  the 
other ;  for  the  statute  of  frauds  makes  one  sort  of  contracts, 
viz.  persooal  contracts,  good,  if  any  money  is  paid  in 
earnest.  Now  that  statute  says,  that  no  agreement  con- 
eerning  lands  shall  be  good,  except  it  »  reduced  into 
writing ;  and  therefore,  a  parol  agreement*  as  k  wis  in 
that  case,  would  not  be  good  by  giving  money  by  way 
of  earnest  Thus  far  no  room  is  left  for  doubt ;  baft  in 
Lacon  v.  Meitins  (t),  Lord  HaftLwtcke  laid  it  down,  that 
paying  money  had  always  been  considered  as  a  partner- 
formance.  This,  however*  was  a  mere  diot&m  ?  it  was 
not  necessary  to  decide  the  question  ;  the  cases  on  the 
subject  were  trot  cited ;  and  another  rule  is  laid  down  toe 
generally  in  the  same  report.  A  case,  indeed,  is  «aid  to 
have  been  decided  in  1 750  (A),  at  which  time  Lord  Hard<- 
wicke  was  Chancellor,  where  the  bill  was  to  compel  the 
<icceptance  of  a  lease  under  a  parol  agreement  upon  a.  fine 
of  150  /.  and  16  /•  paid  in  part  of  the  same ;  and  the  plea 
was  overruled,  without  hearing  the  counsel  for  the  plain- 
tiff, and  the  decision,  it  is  said,  appears  by  the  Registrar's 
book  (I).  But  it  does  not  appear  from  this  statement, 
whether  there  was  or  was  not  any  other  act  of  part-peN 
formance  ;  and  it  is  a  sufficient  objection  to  this  decision, 
that  the  plaintiff's  counsel  were  not  heard,  as  no  one  can 

(i)  3  Atk.  I.  (£)  Dickinson  r.  Adams,  4  Ves.  jun.  722,  cited. 

- 

(I)  The  author  lias  searched  the  Registrar's  calendars  for  1 750,  with 
£neat  attention,  without  meeting  the  case.  He  met  with  only  one  case 
where  the  plaintiff's  name  Vas  Dickinson,  and  there  the  defendant's 
name  was  Baskerville ;  and  the  case  is  on  a  different  point.  Heg.~Tib. 
A.  1750,  fol.  545.  Neither  does  a  case  in  the  same  book,  fol.  &A  4,  by 
the  name  of  Davids  v.  Adams,  embrace  the  point  iaqaetttion.  The 
search  was  made  Under  the  letter  A.  as  well  as  the  letter  D  — Note,  the 
case  perhaps  turned  on  the  principle  stated  in  page  117,  in/ra. 
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which  it  ceases  to  be  trifling,  and  begins  to  be  substantial? 
If  it  is  to  be  considered  with  reference  to  the  amount  of 
the  purchase-money,  what  is  the  proportion  which  ought 
to  be  paid?     Mr.  Booth  also  was  impressed  with  this 
difficulty,  although  his  sentiments  are  not  so  forcibly 
expressed.     Where,  he  asks,  will  you  strike  the  line? 
And  who  shall  settle  the  quantum  that  shall  suffice  in 
payment  of  part  of  any  purchase-money,  to  draw  the  case 
out  of  the  statute ;  or  ascertain  what  shall  be  deemed  so 
trifling  as  to  leave  the  case  within  it  (0)  ? 
•    Since  the  above  observations  were  written,  a  decision  of 
Lord  Redesdale's  has  appeared,  in  which  he  held  clearly 
that  payment  of  purchase-money  is  not  a  part-perform- 
ance ;  and  although  his  Lordship  did  not  advert  to  all 
the  cases  on  the  subject,  yet  it  is  sincerely  to  be  hoped 
that  his  decision  will  put  the  point  at  rest.     He  said,  that 
it  had  always  been  considered  that  the  payment  of  money 
is  not  to  be  deemed  a  part-performance,  to  take  a  case 
out  of  the  statute.     Seagood  v.  Meale  is  the  leading  case 
on  that  subject:    there  a  guinea  was  paid  by   way  of 
•earnest ;  and  it  was  agreed  clearly,  that  that  was  of  no 
consequence  in  case  of  an  agreement  touching  lands ; 
now,  if  payment  of  fifty  guineas  would  take  a  case  out  of 
the  statute,  payment  of  one  guinea  would  do  so  equally ; 
for  it  is  paid  in  both  cases  as  part-payment,  and  no  dis- 
tinction can  be  drawn  (p) :  but  the  great  reason,  his 
Lordship  added,  why  part-payment  does  not  take  such  an 
agreement  out  of  the  statute,  is,  that  the  statute  has 
said,  that  in  another  case,  viz.  with  respect  to  goods,  it 
^hall  operate  as  a  part-performance.      And  the  Courts 
have  therefore  considered  this  as  excluding  agreements 
.for  lands,  because  it  is  to  be  inferred,  that  when  the 
Legislature  said  it  should  bind  in  case  of  goods,  and 

*    (0)  1  Ca.  and  Opin.  136. 

(p)  See  ace.    Cordage  v.  Cole,  1  Saund.  319. 
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It  may  happen,  that  although  an  agreement  be  in  part 
performed,  yet  the  Court  may  not  be  able  to  ascertain  the 
terms,  and  then  it  seems  the  case  will  not  be  taken  out  of 
the  statute.  If,  however,  the  terms  be  made  out  satis* 
factorily  to  the  Court,  contrariety  of  evidence'  is  not  ma- 
terial (.r),  and  the  Court  will  use  its  utmost  endeavours  to 
get  at  the  terms  of  the  agreement. 

In  the  case  of  Mortimer  v.  Orchard  (t/)f  where  a  parol 
agreement  with  two  persons  had  been  in  part  performed, 
the  plaintiff's  witness  proved  an  agreement  different  from 
that  set  up  by  the  bill,  and  the  defendants  stated  an  agree-* 
tnent  different  from  both.  The  Chancellor  thought  in 
strictness  the  bill  ought  to  be  dismissed ;  but  as  there  had 
been  an  execution  of  some  agreement  between  the  parties, 
and  there  were  two  defendants  who  proved  the  agreement 
set  up  by  their  answers,  he  decreed  a  specific  performance 
of  the  agreement  confessed  by  the  answers. 

In  one  case  where,  upon  the  faith  of  a  parol  agreement, 
a  man  entered  and  built,  it  was  proved  that  the  defendant 
told  the  plaintiff  that  his  word  was  as  good  as  his  bond, 
and  promised  the  plaintiff  a  lease  when  he  should  have 
renewed  his  own  from  his  landlord.  Lord  Chancellor 
Jefferies  said,  that  the  defendant  was  guilty  of  a  fraud, 
abd  ought  to  be  punished  for  it ;  and  so  decreed  a  lease  to 
the  plaintiff,  though  the  terms  noere  uncertain.  It  was,  he 
said,  in  the  plaintiff's  election  for  what  time  he  would  hold 
it,  and  he  elected  to  hold  during  the  defendant's  term  at 
the  old  rent,  but  the  plaintiff  was  to  pay  costs  (s). 

And  in  a  case  from  Yorkshire,  possession  having  been 
delivered  in  pursuance  of  a  parol  agreement,  and  a  dispute 
arising  upon  the  terms  of  the  agreement,  Lord  Thuriow 
sent  it  to  the  Master,  upon  the  ground  of  the  possession 

(x)  See  1  Ves.  22 1 .  (*)  Anon.  5  Vin.  Abr.  523,  pi. 

( if)  2  Ves.  jun.  243.  See  Lind*     40 ;   and  see  Anon.  ib.  322*  ph 
toy  v.  Lynch,  2  Scho.  &  Lef.  J*        3S. 
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specific  term,  and  the  case  stood  both  on  the  pleadings 
and  evidence  imperfect  on  that  head  (d).  And  in  a  late 
case  before  Lord  Eldon,  he  thought  the  Court  must  at 
least  endeavour  to  collect,  if  they  can,  what  are  the  terms 
the  parties  have  referred  to  (e). 

But  in  the  case  of  Symondson  v.  Tweed  (f),  it  was  laid 
down,  that  in  all  cases  wherever  the  Court  had  decreed 
a  specific  execution  of  a  parol  agreement,  yet  the  same 
had  been  supported  and  made  out  by  letters  in  writing,  and 
the  particular  terms  stipulated  therein,  as  a  foundation  for 
the  decree  ;  otherwise  the  Court  would  never  carry  such' 
an  agreement  into  execution.  And  in  a  case  before  the 
late  Lord  Alvanley,  when  Master  of  the  Rolls  (g),  he  is 
reported  to  have  said,  "  I  admit  my  opinion  is,  that  the 
Court  has  gone  rather  too  far  in  permitting  part-perform- 
ance,  and  other  circumstances,  to  take  cases  out  of  the 
statute,  and  then,  unavoidably  perhaps,  after  establishing 
the  agreement,  to  admit  parol  evidence  of  the  contents  of 
that  agreement.  As  to  part-performance,  it  might  be 
evidence  of  some  agreement,  but  of  what,  must  be  left  to 
parol  evidence.  I  always  thought  the  Court  went  a  great 
way.  They  ought  not  to  have  held  it  evidence  of  an 
unknown  agreement,  but  to  have  had  the  money  laid  out 
repaid.  It  ought  to  have  been  a  compensation.  Those 
cases  are  very  dissatisfactory.  It  was  very  right  to  say, 
the  statute  should  not  be  an  engine  of  fraud,  therefore 
compensation  would  have  been  very  proper.  They  have," 
however,  gone  farther,  saying,  it  was  clear  that  there  was 
some  agreement,  and  letting  them  prove  it ;  but  how 
does  the  circumstance  of  having  laid  out  a  great  deal  of 
money,  prove  that  he  is  to  have  a  lease  for  ninety-nine 

(d)  Clinan  v.  Cooke,  I  Scho.  &  (/)  Prec.  Cha.  374;  Gilb.  Eq. 
Lef.  22.  Rep.  35.       t 

(e)  Boardman  r.  Mostyn,  6  Ves.  (g)  Forster  v.  Hale,  3  Ves.  jun. 
jun.  407V                           *  7 1 2,  7 1 3. 
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tion,  on  the  ground  of  part-performance,  where  the  tern» 
do  not  distinctly  appear ;  but  notwithstanding  the  cast 
before  Lord  Manners,  there  appears  to  be  abundant 
authority  to  prove  that  the  mere  circumstance  of  the 
terms  not  appearing,  or  being  controverted  by  the  parties, 
will  not,  of  itself,  deter  the  Court  from  taking  the  best 
measures  to  ascertain  the  real  terms  (i).  And  we  may 
remark,  that  it  can  rarely  happen,  that  an  agreement 
cannot  be  distinctly  proved,  where  the  estate  is  abso- 
lutely sold.  Most  of  the  cases  on  this  head  have  arisen 
on  leases,  where  the  covenants,  &c«  are  generally  left 
open  to  future  consideration. 

Where  a  parol  agreement  is  so  far  executed  as  to 
entitle  either  of  the  parties  to  require  a  specific  execution 
of  it,  it  will  be  binding  on  the  representatives  of  the 
other  party  in  case  of  his  death,  to  the  same  extent  as  he 
himself  was  bound  by  it  (k). 

In  a  case  before  Lord  Kedesdale  (/)>  he  held  that  a  con- 
tract by  a  tenant  for  life  with  a  power  of  leasing,  to  grant 
a  lease  under  his  power,  was  binding  on  the  remainder* 
man.  In  the  course  of  the  argument,  a  question  was 
put  from  the  bar,  whether,  if  this  had  been  a  case  of 
a  parol  agreement  in  part  performed,  it  could  be  en- 
forced ?  In  answer  to  which,  Lord  Redesdale  expressed 
himself  thus :  "  That,  I  think,  would  raise  a  very  dis- 
tinct question,  a  question  upon  the  statute  of  frauds ; 
and  perhaps  a  remainder-man  might  be  protected  by 
the  statute,  though  the  tenant  for  life  would  not.  For 
the  party  himself  is  bound  by  a  part-performance  of 
ft  parol  agreement,  principally  on  the  ground  of  fraud, 
which  is  personal.  Such  a  ground  could  scarcely  be 
made  to  apply  to  the  case  of  a  remainder-man,  unless 

(i)  See  Savage  v.  Carroll,  2  Ball        (Z)  Shannon  v.  Bradstreet,    1 
&  Beat.  444.  Scho.  &  Lef.  52;  Low*  r.  Swift, 

(*)  Vide  infra,  ch.  4.  2  Ball  &  Beat.  529. 
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SECTION  IV. 

Of  the  Admissibility  of  Parol  Evidence  to  vary  or  annul 

Written  Instruments. 


OF  this  learning  we  may  treat  under  three  heads. 
1st,  where  there  is  not  any  ambiguity  in  the  written 
instrument ;  2dly,  where  there  is  an  ambiguity  ;  and, 
3<Jly,  where  a  term  of  an  agreement  is  omitted  or  varied 
in  the  written  instrument  by  mistake  or  fraud. — And, 

I.  Previously  to  the  statute  of  frauds,  parol  evidence 
might  have  been  given  of  collateral  and  independent 
facts,  which  tended  to  support  a  deed.  Thus,  although 
a  valuable  consideration  was  always  essential  to  the 
validity  of  a  bargain  and  sale,  yet  Rolle  laid  it  down, 
that  (o)  upon  averment  that  the  deed  was  in  consideration 
of  money,  or  other  valuable  consideration  given,  the  land 
should  pass,  because  the  averment  was  consistent  with  the 
deed.  The  same  rule  has  prevailed  since  the  statute  of 
frauds.  Where  in  a  conveyance  28/.  only  were  stated  to 
have  been  received,  parol  ( evidence  was  admitted  to  prove 
that  2  L  more  were  actually  paid  (/?).  And  in  a  later  case 
parol  evidence  was  received,  that  a  sum  of  money  was 
paid  as  a  premium  in  order  to  constitute  the  relation  of 
master  and  apprentice,  although  no  mention  of  it  was 
made  in  the  written  agreement  entered  into  between  the 
parties  (g).  In  all  these  cases  we  observe,  that  the  evi- 
dence is  not  offered  to  contradict  or  vary  the  agreement, 
but  to  ascertain  an  independent  fact,  which  is  consistent 

(0)  2  Ro.  Abr.  786.  (N.)  pi.  J ;        (q)  Rex  v.  the  Inhabitants  of 

and  see  1  Rep.  176  a.  Laindon,  8  Terra  Rep.  370  ;  and 

(p)  Rex  v.  the  Inhabitants  of  see  2  Cha.  Ca.  143. 
Scammonden,  3  Term  Rep.  474. 
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)o  show,  by  parol  evidence,  that  the  tenant  had  agreed  to 
pay  the  ground-rent  for  the  house  to  the  original  landlord, 
over  and  above  the  26  /.  a  year;  but  the  Court  of  Common 
Pleas  rejected  the  evidence. 

And  upon  the  general  rule  of  law,  as  it  seems,  inde- 
pendently of  the  statute  of  frauds,  it  has  been  determined 
that  verbal  declarations  by  an  auctioneer  in  the  auction- 
room,  contrary  to  the  printed  conditions  of  sale,  are  in- 
admissible as  evidence,  unless  perhaps  the  purchaser  has 
particular  personal  information  given  him  of  the  mistake 
in  the  particulars  {it). 

In  a  late  case  (v),  upon  the  saie  of  timber  by  a  written 
particular,  which  was  silent  as  to  the  quantity,  it  was 
attempted  to  show,  that  the  auctioneer  verbally  warranted 
the  .quantity  to  be  eighty  tons,  and  it  was  insisted  that 
this  evidence  was  admissible,  because  it  did  not  amtrmdict 
the  particular,  but  merely  supplied  its  defect  in  not 
stating  the  quantity.  But  it  was  held  that  the  evidence 
was  not  admissible.  Lord  Ellenhorough  said,  that  the 
purchaser  ought  to  have  had  it  reduced  into  writing  at 
the  tioiej,  if  the  representation  then  made  as  to  the  quan- 
tity swayed  him  to  hid  for  the  lot.  If  the  parol  evidence 
were  admissible  in  this  case,  he  knew  of  no  instance  where 
a  party  might  not,  by  parol  testimony,  superadd  any  tenn 
to  a  written  agreement,  which  would  be  setting  aside  all 
written  contracts,  and  rendering  them  of  no  effect  There 
was  no  doubt,  his  Lordship  added,  that  the  warranty  as 
4to  the  quantity  of  timber  would  not  vary  the  agreement 
contained  in  the  written  conditions  <of  jsale, 

So,  since  the  act  of  Parliament  for  altering  the  style, 
a  demise  from  Michaelmas  must  he  taken  to  be  from 


.    (*)  Gbumis   c  SUhvt,    J    H.  «.  Clow**,  15  Ves.  j«l£16. 

Slaqktt  £09.    &e  \%  Ves.  jun.  (v)  Powell   «.   Edmund*    12 

471,  and  infrui  and  fife  v.-Clajr-  East,    6  ;    Jones   v.    Etfnejr,    3 

ton,  ]  3  Ves.  j*n.  5*0i  iHiggiaeon  Campb.  2S3. 
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■ 

upon  the  extent  of  the  written  agreement ;  and  the  parol 
evidence  being  objected  to  at  the  hearing,  it  was  not  per- 
mitted  to  be  read. 

And  in  an  important  case  before  Lord  El  don  (c),  his 
Lordship  refused  to  execute  an  agreement  with  a  varia- 
tion attempted  to  be  introduced  by  parol,  on  the  ground 
of  mistake,  or. at  least  of  surprise,  which  was  denied  by 
the  answer.  So  in  the  late  case  of  Woollam  v.  Hearn  (rf), 
where  a  specific  performance  was  sought  of  an  agreement 
for  a  lease,  at  a  less  rent  than  that  mentioned  in  the  agree- 
ment, which  variation  was  introduced  by  parol,  on  the 
ground  of  fraud  and  misrepresentation  in  the  landlord ; 
the  evidence  was  read  without  prejudice,  and  the  Master 
of  the  Rolls  thought  it  made  out  the  plaintiff's  case ;  but 
his  Honor  held  himself  bound  by  the  authorities,  and 
accordingly  rejected  the  evidence,  and  dismissed  the  bill. 
And  this  doctrine  has  been  distinctly  recognized  by  Lord 
Redesdale  (e). 

So  verbal  declarations,  in  opposition  to  printed  condi- 
tions of  sale,  are  inadmissible  as  evidence  in  equity  as 
well  as  at  law  (/). 

,  And  if  a  material  term  be  added  by  one  party  to  a 
written  agreement  after  its  execution,  he  destroys  his  own 
rights  under  the  instrument.  But  although  this  doctrine 
has  been  referred  to  the  statute  of  frauds,  yet  it  seems 
rather  to  depend  on  the  principles  of  the  common  law  (g). 

But  when  equity  is  called  upon  to  exercise  its  peculiar 
jurisdiction,  by  decreeing  a  specific  performance,  the  party 
to  be  charged  is  to  be  let  in  to  show,  that,  under  the  cir~ 

(c)  Marquis  of  Townshend  t>.  jun.  330,  cited  ;  15  Ves.  jun.  521  ; 
Stangroom,  6  Ves.  jun.  328.  See  1  Ves.  &  Bea.  528  ;  see  15  Ves. 
1  Ves.  &  Bea.  526,  527.  jun.  17 1,54.6;  Higginson  r.  Clowes, 

(d)  7  Ves.  jun.  211.  15  Ves.  jun.  516. 

(*)  1  Scho.  &  Lef.  39.  (g)  Powell  t>.  Divert,  15  East, 

(/)  Jeaktnson  v.  Pepys,  6  Ves.      29. 
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he  sold  it  for  forty-one  acres,  and  if  it  was  less  an  abate- 
ment should  be  made,  his  Honor  admitted  the  evidence 
and  dismissed  the  bill,  because  after  'such  a  declaration 
made  by  the  auctioneer,  it  was  fraudulent  and  unfair  in 
the  seller  to  insist  upon  the  execution  of  the  contract,  not 
giving  the  defendant  the  benefit  of  that  declaration  (o). 

So  where  by  the  mistake  of  the  solicitor  the  agree- 
ment only  required  the  purchaser  to  bear  the  expense  of 
the  conveyance,  whereas  the  real  agreement  was,  that  he 
should  also  bear  the  expense  of  making  out  the  title,  die 
Master  of  the  Rolls  admitted  parol  evidence  of  the  real 
agreement  and  of  the  mistake ;  and  upon  the  strength  of 
it,  his  Honor  gave  the  plaintiff,  the  purchaser,  his  option 
to  have  his  bill,  which  was  for  a  specific  performance 
according  to  the  terms  of  the  written  agreement,  dis- 
missed, or  to  have  the  agreement  performed  in  the  way 
contended  for  by  the  seller  (p). 

But  in  a  case  where  a  written  agreement  for  a  lease 
varied  in  part  by  parol,  and  upon  a  bill  filed  by  the  tenant 
for  a  specific  performance  of  the  original  agreement,  the 
landlord  set  up  a  subsequent  parol  waver  of  the  written 
agreement,  and  a  new  agreement  entered  into  at  his  solici- 
tor's,  every  term  of  which  was  to  the  disadvantage  of  the 
plaintiff,  without  any  consideration  for  the  variation ;  the 
Master  of  the  Rolls  decreed  a  specific  performance  accord- 
ing to  the  prayer  of  the  bill.  His  Honor  considered  the 
case  made  out  by  the  landlord  (y)  not  a  waver  of  the  con- 
tract, but  a  variation  by  parol  which  had  not  been  acted 
upon,  and  which  was  made  without  consideration.     The 

(o)  Winch    v.   Winchester,     1  of  Hertford,  2  Madd.  106  ;  Gar- 

Ves.  or  Beam.  375.  rard  r.  Girling,  1  Wils.  Ch.  Cas. 

(p)  Ramsbottom  v.  Gosden,  1  460 ;  1  Swanst.  -'44. 
Ves.   &  Beam.  165.     See  Flood         (q)  Price  v.  Dyer,  MS.;  S.  C 

v.  Finlay,  2  Ball    &    Beatty,  9;  17   Ves.  jun.   356;  Robinson  v. 

Lord  William  Gordon  v.  Marquis  Page,  3  Russ.  1 1 4. 
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pay  for  the  timber,  although  the  auctioneer  declared  that 
it  was  to  be  paid  for. 

The  case  .before  Lord  Eldon(j)  shows  the  rale  of  equity 
io  a  strong  light.  The  landlord  filed  a  bill  for  a  specific 
performance  of  the  written  agreement,  varied  by  the  parol 
evidence ;  the  tenant  filed  a  cross-bill  for  a  specific  per- 
formance of  the  written  agreement  The  result  was,  that 
both  bills  were  dismissed ;  the  first,  because  parol  evidence 
was  not  admissible  as  a  foundation  for  a  decree  enforcing 
a  specific  performance ;  the  second,  on  the  ground  that 
such,  evidence  was  admissible  to  rebut  the  equity  of  the 
plaintiff  in  the  second  bill. 

A  similar  case  appears  to  have  been  decided  by  Lord 
Chancellor  Macclesfield.  The  case  has,  I  believe,  never 
been  cited,  and  it  requires  some  attention  to  get  at  the 
facts.  They  appear,  however,  to  be,  that  the  plaintiff  in 
the  first  bill  sought  a  specific  performance  of  an  agree- 
ment by  him  to  grant  a  lease  to  the  defendant.  The 
defendant  set  up  a  parol  agreement,  by  which  he  was  to 
have  liberty  to  grub  bushes,  and  exhibited  a  cross-bill 
for  a  performance  in  specie  of  the  written  agreement,  with 
the  addition  of  a  clause  to  grub  bushes  according  to  the 
parol  agreement,  and  both  the  bills  were  dismissed,  but 
without  costs  (/). 

Upon,  the  admissibility  of  parol  evidence,  as  a  defence 
to  a  bill  seeking  a  specific  performance,  Lord  Redesdale 
has  forcibly  observed,  that  it  should  be  recollected  what 
are  the  words  of  the  statute :  "  No  person  shall  be  charged 
upon  any  contract  or  sale  of  lands,  unless  the  agreement, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized."    No 

(*)  Lord  Townshend  v.  Stan-  I  have  searched  the  Register's 
groom.  books  for  this  case  without  sue* 

(0  Hosier  v.  Read,  9  Mod.  86.     cess. 


134  QF    PAKOL    EVIDENCE. 

objected  to  the  evidence  being  read.  He  said,  that  it  was 
urged  for  the  defendant,  that  evidence  may  be  read  where 
the  parol  agreement  is  not  inconsistent  with  the  written 
agreement.  This,  (that  is,  the  parol  agreement,  in  the 
case  before  him,)  he  added,  was  to  further  the  written 
agreement,  and  to  secure  what  was  through  carelessness 
omitted  to  be  provided  for  in  the  written  agreement,  viz* 
delivery  of  possession,  according  to  the  custom  of  the 
country.  Mr.  Baron  Graham  said,  that  the  parol  agree** 
ment  could  only  be  admitted  where  the  written  agreement 
was  not  drawn  according  to  the  intention  of  the  parties  at 
the  time.  You  cannot  by  parol  add  any  thing  to  what 
was  the  real  agreement  at  the  time,  after  that  has  been 
correctly  reduced  into  writing.  And  he  entirely  agreed 
with  Mr.  Justice  Chambre,  that  the  parol  could  not  be 
made  to  form  part  of  the  written  agreement. 


Lord  Hard wicke  is  reported  (z)  to  have  said,  that  a  plain- 
tiff seeking  a  specific  performance  might  enter  into  parol 
evidence  to  show  that  the  defendant  was  to  pay  the  rent 
clear  of  taxes,  no  mention  being  made  of  taxes  in  the  agree* 
ment ;  because  it  was  an  agreement  executory  only,  and  as, 
in  leases,  there  were  always  covenants  relating  to  taxes,  the 
Master  would  inquire  what  the  agreement  was  as  to  taxes, 
and  therefore  the  proof  would  not  be  a  variation  of  the 
agreement  And  this  extra-judicial  opinion  appears  to 
have  been  approved  of  by  two  enlightened  Judges  (a),  one 
of  whom  (b)  laid  it  down,  that  parol  evidence  was  admis- 
sible to  prove  collateral  matters,  concerning  which  nothing 
was  said  in  the  agreement,  as  who  was  to  put  the  house 
in  repair,  or  the  like. 

But  notwithstanding  these  dicta,  it  has  been  expressly 

(z)  3  Atk.  389,  390 ;  but  see  4         (a)  See  2  Blackst.  1250;  7Ves. 
Bro.  C.  C.  5 1 8  ;  6  Ves.  jun.  335,  n.     jun.  221. 
Scho.  and  Lef.  Rep.  38.  (b)  Mr.  Justice  Bl&ckstone. 
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Lord  Rosslyn,  then  Lord  Chancellor,  who  said,  that  the 
prior  conversations,  and  the  manner  of  drawing  up  the 
agreement  by  one  party,  and  signing  it  by  another,  would 
have  no  influence.  The  real  question  was,  whether  in 
equity,  any  more  than  at  law,  the  evidence  ought  to  be 
admitted ;  whether  there  is  any  distinction  in  a  court  of 
equity,  where  a  party  comes  to  enforce  a  written  agree- 
ment by  obtaining  a  more  formal  instrument,  and  to  add, 
in  doing  that,  a  term  not  expressed  in  the  written  agree- 
ment, and  of  such  a  nature  as  to  bear  against  the  written 
agreement.  He  had  looked  into  all  the  cases,  and  could 
not  find  that  the  Court  had  ever  taken  upon  itself,  in  exe- 
cuting a  written  agreement  by  a  specific  performance,  to 
add  to  it  by  any  circumstance  that  parol  evidence  could 
introduce.  And  he  accordingly  dismissed  the  bill,  but 
without  costs. 

Indeed  Lord  Rosslyn  appears  to  have 'made  a  similar 
decision  in  a  case  prior  to  that  of  Rich  v.  Jackson.  The 
case  to  which  I  allude  is  Jordan  v.  Sawkins  (d) ;  where 
a  bill  was  filed  for  a  specific  performance  of  a  lease,  and  it 
was  stated,  that  there  was  a  memorandum  annexed  to  the 
original  agreement,  that  the  tenant  (I)  was  to  pay  the  land- 
tax  (which,  it  must  be  presumed,  was  not  signed,  and  was 
therefore  only  tantamount  to  a  parol  agreement).  The 
cause  was  heard  before  the  Lords  Commissioners  Eyre, 
Ashhurst,  and  Wilson,  who  decreed  a  performance  of  the 
contract  with  the  variation,  that  it  was  to  be  at  a  clear  rent 
of  40  /.  without  deducting  land-tax.  The  cause  was  re-heard 
before  Lord  Rosslyn,  who  said,  that  if  the  agreement  had 

(d)  Jordan  v.  Sawkins,  3  Bro.  and  Lef.  305 ;  and  see  the  cases 
C.  C.  388  ;  1  Ves.  jun.  402 ;  and  infra,  as  to  the  discharge  of  a  parol 
see  O'Connor  v.  Spaight,  1  Scho.     agreement. 


(I)  In  the  Report,  the  name  of  the  landlord  is,  by  mistake,  printed 
for  that  of  the  tenant. 
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original  contract  (g) ;  notwithstanding  which,  it  is  univer- 
sally considered,  that  an  agreement  in  writing  concerning 
land  may  be  discharged,  although  it  cannot  be  varied  by 
parol  (A).  And  in  a  late  case,  where  all  the  authorities  were 
mentioned,  but  in  which  it  was  not  necessary  to  decide 
the  point  (7),  the  Master  of  the  Rolls  appeared  to  consider 
that  a  written  agreement  might  be  abandoned  by  parol. 

The  first  case  on  this  head,  is  a  short  note  in  Vernon  (k)f 
where  the  precise  point  occurred,  and  the  Lord  Keeper 
held,  that  the  agreement  might  be  discharged  by  parol, 
and  therefore  dismissed  the  bill,  which  was  brought  to 
have  the  agreement  executed  in  specie.  The  next  case 
is  reported  by  Viner(/).  The  case  was,  that  A.  leased 
a  house  to  B.  for  eleven  years,  and  was  to  allow  20/.  to 
be  laid  out  in  repairs ;  the  agreement  was  reduced  into 
writing,  and  signed  and  sealed  by  both  parties.  JB.  re- 
paired the  house,  and  finding  it  to  take  a  much  greater 
sum  than  the  20/.,  told  A.  of  it,  and  that  he  would  never- 
theless go  on  and  lay  out  more  money  if  he  would  enlarge 
the  term  to  twenty- one  years,  or  add  fourteen,  or  as  many 
as  B.  should  think  fit.  A.  replied,  that  they  would  not 
fall  out  about  that,  and  afterwards  declared  that  he  would 
enlarge  the  term,  without  mentioning  the  term  in  certain, 
The  question  was,  whether  this  new  agreement,  made  by 
parol,  which  varied  from  the  written  agreement,  should 
be  carried  into  execution,  notwithstanding  the  statute  of 
frauds.  The  Master  of  the  Rolls  said,  that  before  the 
statute,  a  written  agreement  could  not  be  controlled  by 

(g)  2  Eq.  Ca.  Abr.  33.  (i)  Price  v.  Dyer,  MS.  Rolls ; 

<A)  I    Ves.  jun.  404- ;   4  Bro.  S.  C.  17  Ves.  jun.  356,  pod. 

C.  C.  510 ;  6  Ves.  jun.  337,  n. ;  (i)  Goman  v.  Salisbury,  1  Vera. 

9  Ves.  jun.  250 ;  3  Wooddes.  428,  240.     I  could  not  discover  any 

s.  iv. ;  Rob.  on  Stat  of  Frauds,  89 ;  trace  of  this  cause  in  the  Regis- 

and  Inge  v.  Lippingwell,  2  Dick,  ter  s  book. 

469 ;  but  see  Kaye  v.  Waghorn,  (/)  Anon.  5  Vin.  522,  pi.  38 ; 

1  Taunt.  42S.  4  Geo. 
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that  if  the  party  came  into  equity  for  a  specific  execution, 
such  parol  waver  would  rebut  the  equity  which  the  party 
before  had,  and  prevent  the  Court  from  executing  them 
specifically  (»)• 

.   The  case  of  Legal  v.  Miller  (0),  comes  next  in  point  of 
time.     The  agreement  was  for  taking  a  house  at  32/.  per 
annum,  and  part  of  the  agreement  was,  that  the  owner 
should  put  the  house  in  repair.     It  was  afterwards  dis- 
covered not  to  be  worth  while  barely  to  repair  the  house, 
but  better  to  pull  it  down ;  and,  therefore,  without  any 
alteration  in  the  written  agreement,  the  house  was  pulled 
down  by  consent  of  the  tenant,  apprised  of  the  great 
expense  it  would  be  to  the  landlord ;  and,  therefore,  an 
agreement  was  made  by  parol  only,  on  the  part  of  the 
tenant,  to  add  8/.  per  annum  to  the  32/.     The  tenant 
brought  a  bill  for  specific  performance,  on  the  foot  of  the 
written  agreement,  by  which  be  was  to  pay  only  the  32/. 
rent.     The  defendant,  by  his  answer,  set  up  the  parol 
agreement.      Sir  John  Strange  said,    such  evidence   is 
frequently  suffered  to  be  read,  especially  to  rebut  such  an 
equity  as  now  insisted  on  by  the  bill :  as  where  the  agree- 
ment is  in  part  carried  into  execution,  parol  evidence  is 
allowed  to  prove  that ;  or  where  it  is  a  hard  agreement ; 
and  the  Court  may,  therefore,  decree  against  the  written 
agreement,  as  in  1  Vern.  240,  (Goman  v.  Salisbury) ;  and 
the  single  question  being  here,  whether  the  Court  should 
decree  a  specific  performance  of  the  agreement  the  plain- 
tiff insists  upon,  and  being  satisfied,  from  the  parol  evi- 
dence, that  it  should  not,   the  Court  must  dismiss  the 
bill.     And  in  the  subsequent  case  of  Pitcairne  v.  Og- 
bourne(/?),  Sir  John  Strange  referred  to  this  decision, 
and  approved  of  it 

(n)  Bell  9.  Howard,  9  Mod.  302 ;  (0)  2  Ves.  299. 
and  see  Earl  of  Anglesea  v.  Annes-  (p)  2  Ves.  375. 
ley,  4Bro.  P.  C.  421. 
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although  it  would  be  inadmissible  as  a  ground  for  relief. 
In  tbe  case  in  Viner,  indeed,  the  person  relying  on  the 
parol  agreement  was  plaintiff ;  but  the  new  agreement 
was  iu  part  performed  by  him,  and  the  Master  of  the 
R0II3  of  that  day  expressly  founded  his  decree  on  that 
ground.  No  case  seems  to  go  beyond  that.  In  the  case 
of  Price  and  Dyer,  the  parol  agreement  was  not,  under 
the  circumstances,  held  to  be  a  sufficient  defence. 

Whether  an  absolute  parol  discharge  of  a  written  agree- 
ment, not  followed  by  any  other  agreement  upon  which 
the  parties  have  acted,  can  be  set  up  even  as  a  defence 
in  equity,  seems  questionable.  The  result  of  the  autho- 
rities as  to  a  parol  variation,  appears  to  be, 

1st,  That  evidence  of  it  is  totally  inadmissible  at  law. 

2dly,  That  in  equity  the  most  unequivocal  proof  of  it 
will  be  expected. 

3dly,  That  if  it  be  proved  to  the  satisfaction  of  the 
Court,  and  be  such  a  variation  as  the  Court  will  act  upon, 
yet  it  can  only  be  used  as  a  defence  to  a  bill  demanding  a 
specific  performance,  and  is  inadmissible  as  a  ground  to 
compel  a  specific  performance,  unless, 

4thly,  There  has  been  such  a  part  performance  of  the 
new  parol  agreement,  as  would  enable  the  Court  to  grant 
its  aid  in  the  case  of  an  original  independent  agreement, 
and  then,  in  the  view  of  equity,  it  is  tantamount  to  a  writ- 
ten agreement. 

.In  considering  the  point  under  discussion,  the  reader 
will  be  careful  not  to  confound  the  foregoing  cases  with 
the  case  of  Walker  v.  Constable  (r).  There  the  original 
agreement  was  a  parol  agreement ;  and  the  question  was, 
whether,  being  abandoned,  parol  evidence  could  be  given 
of  it.  Lord  C.  J.  Eyre  held,  that  the  existence  and  the 
terms  of  the  agreement  must  be  proved  before  it  could  be 

(r)  2  Ecp.  659 ;  1  Bee.  and  Pull.  306.  See  Adams  v.  Fairbain, 
2  Stark.  277. 
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In  some  cases  a  latent  ambiguity  may  be  fatal.  Parol 
evidence  may  be  adduced  to  prove  the  ambiguity,  when 
none  sufficiently  satisfactory  can  be  offered  to  explain 
it(^).  And  to  render  parol  evidence  admissible  in  these 
cases,  a  clear  latent  ambiguity  must  be  first  shown. — 
Evidence  which  merely  raises  a  conjecture  is  insuffi- 
cient^). 

But  although  a  latent  ambiguity  may  be  aided  by  parol 
evidence,  yet  a  patent  ambiguity  cannot  be  aided  by  ex- 
trinsic evidence,  because  that  would  in  effect  be  to  pass 
without  deed,  what  by  the  law  can  be  passed  by  deed  only. 
Of  this  Lord  Chancellor  Bacon  observes,  infinite  cases 
might  be  put ;  for  it  holdeth  generally,  that  all  ambiguity 
of  words,  by  the  matter  within  the  deed,  and  not  opt  of 
the  deed,  shall  be  helped  by  construction,  or  in  some 
cases  by  election,  but  never  by  averment,  but  rather  shall 
make  the  deed  void  for  uncertainty. 

In  Man  sell  v.  Price,  personal  estate  was  settled  in  trust 
for  Price  the  defendant,  and  Catherine  his  wife,  for  their 
lives,  and  the  life  of  the  survivor  of  them,  and  then  for 
their  issue,  with  a  power  to  the  wife  to  dispose  of  1 ,500/., 
part  of  the  monies,  to  any  persons  she  pleased.  She  ex- 
ercised this  power  by  giving  the  money  to  Sir  Edward 
Mansell,  in  trust  to  pay  1,000/.  to  A,  when  she  should 
attain  twenty-one,  or  marry;  but  if  she  died  before 
twefity-one,  or  marriage,  then  it  should  be  to  such  uses 
as  B.  should  appoint.  And  the  other  500  /.  she  directed 
to  be  paid  to  C,  in  exactly  the  same  terms  as  before. 
The  bill  was  filed  by  the  guardian  of  A.  and  C,  infants, 
to  have  the  money  paid,  and  to  be  put  out  for  them  to 
have  the  interest  thereof  immediately.  For  the  defend- 
ant Price,   it  was  insisted  that  he  was  entitled  to  the 

(y)  Thomas  v.  Thomas,  6  Term  Earl  of  Cholmondeley,  7  Term 
Rep.  671.  Rep.  138. 

(x)  See  Lord   Walpole  v.  the 
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interest  of  1,500/.,  until  it  should  become  payable.  The 
first  question  was,  whether  parol  evidence  could  be  ad- 
mitted to  explain  the  intention  of  Catherine  Price  what 
should  become  of  the  interest  till  the  times  of  payment ; 
for  if  that  could  be  admitted,  there  was  sufficient  to  prove 
die  husband  should  not  have  it.  And  the  Master  of  the 
Rolls  was  of  opinion  that  such  evidence  could  nqt  be 
read  (a). 

So  in  Kelly  t*.  Powlet(£),  the  question  was/  whether 
plate  passed  under  a  bequest  of  household  furniture.  The 
drawer  of  the  will  said,  it  was  not  intended ;  but  his  evi- 
dence was  refused,  and  the  plate  was  held  to  pass. 
*  Again,  in  a  case  in  the  Exchequer  (c),  it  appeared  that, 
by  an  act  of  parliament,  cast  plate-glass  was  directed  to  be 
ignored  into  plates  of  certain  dimensions.  The  question 
was,  whether  certain  plates  were  in  the  shape  directed  by 
the  act.  The  Attorney-general  at  the  trial  produced  books 
explaining  the  process  and  terms  of  art  in  the  manufac- 
ture, and  the  defendants  offered  evidence  to  prove  the 
technical  meaning  in  the  trade  of  the  word  squaring  glass; 
the  evidence  was,  however,  refused,  and  a  verdict  found 
against  the  defendants :  and  upon  a  motion  for  a  new  trial, 
Lord  Chief  Baron  Eyre  said :  In  explaining  an  act  of 
parliament,  it  is  impossible  to  contend  that  evidence  should 
be  admitted,  for  that  would  be  to  make  it  a  question  of 
Jact,  in  place  of  a  question  of  law.  The  judge  is  to  direct 
die  jury  as  to  the  point  of  law,  and  in  doing  so  must  form 


(a)  MS.  T.  Term,  8  and  9  Geo. 
flL;  and  see  Hart  v.  Durand,  8 
Anstr.  684;  Chamberlaine  v. 
Chamberlaine,  2  Freem.  52 ;  Ul- 
rica v.  Ditchfield,  MS.  2  Atk. 
372,  where  the  evidence  was  not 


(*)    J  Bro.   C.C.  476,   cited; 
AnbL  605,  reported,  which  I  con- 


ceive has  overruled  Pendleton  v. 
Grant,  1  Eq.  Ca.  Abr.  230,  pi.  2 ; 
2  Vera.  517  ;  and  see  1  Bro.  C.  C. 
350,  351 ;  Seymour  v.  Rapier., 
Bunb.  28 ;  Doe  v.  Bland,  1 1  East, 

441. 

(c)  Attorney-general  v.  the  Cast 
Plate-Glass  Company,  1  Anstr.39. 
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his  judgment  of  the  meaning  of  the  Legislature,  in  the 
manner  as  if  it  had  come  before  him  on  demurrer,  when  i 
evidence  would  be  admitted.     Yet  on  a  demurrer  a  judj 
may  well  inform  himself  from  dictionaries  or  books,  on  t 
particular  subject  concerning  the  meaning  of  any  word, 
he  does  so  at  nisi  prim,  and  shows  them  to  the  jury,  tb 
are  not  to  be  considered  as  evidence,  but  only  as  t 
grounds  on  which  the  judge  has  formed  his  opinion,  a 
he  were  to  cite  any  authorities  for  the  point  of  law 
lays  down. 

So  parol  evidence  is  inadmissible  to  restrain  the  le^ 
operation  of  general  words  in  an  instrument.     There^s^^ 
it  cannot  be  admitted  to  prove,  that  a  particular 
was  not  intended  to  pass  under  general  words  sufficiX^^* 
to  comprise  it. 

Thus  in  Davis  v.  Thomas  (d),  a  husband  and  wife  being 
seised  of  settled  estates  in  the  county  of  Pembroke,  bought 
an  estate  in  the  same  county,  called  Rigman  Hill,  which 
was  conveyed  to  them,  and  the  survivor  in  fee.  The 
husband  having  prevailed  on  the  wife  to  join  with  him 
in  suffering  a  recovery  of  the  settled  estates,  in  order  to 
enable  him  to  mortgage  them,  gave  the  attorney  em- 
ployed to  suffer  the  recovery  a  particular  description  of 
the  settled  estates,  which  did  not  comprise  Rigman  Hill ; 
and  it  clearly  appeared  from  several  circumstances,  that 
he  had  not  any  intention  to  comprise  that  estate,  the  title- 
deeds  of  which  were  in  his  wife's  custody.  The  attorney, 
fearful  of  not  comprising  the  whole  estate,  and  not  know- 
ing that  Rigman  Hill  had  been  purchased,  added  general 
words  sufficient  to  comprise  that  estate.  The  recovery 
was  suffered  to  the  use  of  the  husband  in  fee,  who  after- 
wards mortgaged  the  estate  by  the  same  description.    The 

(d)  Reg.  Lib.  1757,  fol.  33,  34.    See  Thomas  r.  Davis,  1  Dick.  301, 
et  infra. 
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&c.  in  order  to  enable  them  to  construe  ambiguous  or  ill- 
penned  instruments,  although  parol  evidence  of  the  in- 
tention of  the  parties  could  not  be  received,  and  this  has 
been  sanctioned  by  a  leading  case  in  the  House  of 
Lords  (g). 

In  one  case  (A),  where  it  was  doubtful  whether  a  cove- 
nant for  renewal  extended  to  a  perpetual  renewal,  and  the 
parties  had  renewed  four  times  successively  under  the  cove- 
nant, Lord  Mansfield  and  the  other  Judges  of  the  King's 
Bench  held,  that  the  parties  themselves  had  put  a  con- 
struction upon  the  covenant,  and  were  therefore  bound  by 
it.  Lord  Alvanley,  who  was  in  the  cause,  said,  when 
Master  of  the  Rolls,  that  he  was  never  more  amazed  than 
at  this  decision,  and  that  Mr.  Justice  Wilson,  who  ar- 
gued with  him,  was  astonished  at  it  (i) ;  and  his  Lordship 
more  than  once  expressed  his  marked  disapprobation 
<of  this  doctrine  (k).  Lord  Eldon  (/),  and  Sir  Wm. 
Grant  (m)9  have  both  also  dissented  from  it ;  and  Lord 
C.  J.  Mansfield,  in  a  late  case,  observed,  that  it  was 
a  case  which  had  been  impeached  upon  all  occasions  (»). 
And  it  appears  to  be  now  clearly  settled,  that  in  the 
vonstruction  of  an  agreement  or  deed,  the  acts  of  the 
parties  cannot  be  taken  into  consideration  (0). 

Where,  however,  the  words  of  an  ancient  statute  or  m- 
strument  are  doubtful,  contemporaneous  usage,  although 


(g)  Sir  John  Eden  v.  the  Earl 
of  Bute,  7  Bro.  P.  C.  745.  See 
Countess  of  Shelburne  v.  the  Earl 
of  Inchiquin,  1  Bro.  C.  C.  338. 

(h)  Cook  v.  Booth,  Cowp.  819  ; 
and  see  Blackst.  1249;  1  New 
Rep.  42.  See  Pealce  on  Evid. 
ch.  2. 

(i*  Baynhara  v.  Guy  s  Hospital, 
3  Ves.  295.;  and  see  2  Ves.  jun. 
448. 


(k)  See  Eaton  v.  Lyon,  3  Ves. 
jun.  690. 

(I)  See  Iggulden  v.  May,  9  Ves. 
jan.  325. 

(m)  See  Moore  v.  Foley,  6  Ves. 
jun.  232. 

(n)  See  2  New  Rep.  452. 

(o)  See  Clifton  v.  Walmsley, 
5  Term  Rep.  564 ;  and  see  Iggul- 
den i>.  May,  7  East,  237. 
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in  writing,  as  well  as  against  frauds  and  contracts ;  so 
that  if  reduced  into  writing  contrary  to  the  intention  of 
the  parties,  on  proper  proof  that  would  be  rectified ;  he 
thought,  however,  that  in  these  cases  there  should  be  the 
strongest  proof  possible.  In  a  case  which  was  much 
agitated  before  Lord  Thurlow,  he  laid  down  the  rule  with 
great  latitude,  that  if  a  mistake  appears,  it  is  as  much  to 
be  rectified  as  fraud  (/).  So  in  another  case  before  the 
same  Chancellor,  he  said  that  he  thought  it  impossible  to 
refuse,  as  incompetent,  evidence  which  went  to  prove  that 
the  words  taken  down  were  contrary  to  the  concurrent 
intention  of  all  parties.  To  be  sure,  his  Lordship  added, 
it  must  be  strong,  irrefragable  evidence,  but  he  did  not 
think  he  could  reject  it  as  incompetent  (u). 

Lord  Eldon,  observing  upon  these  dicta,  said,  that  Lord 
Thurlow  seemed  to  say  that  the  proof  must  satisfy  the 
Court  what  was  the  concurrent  intention  of  all  parties  ; 
and  his  Lordship  added,  it  must  never  be  forgot  to  what 
extent  the  defendant,  one  of  the  parties,  admits  or  denies 
the  agreement.  In  the  case  before  Lord  Eldon  (.r),  a 
specific  performance  of  an  agreement  was  sought,  with 
a  variation  attempted  to  be  introduced  by  parol,  on  the 
ground  of  mistake  and  surprise,  which  was  positively  de- 
nied by  the  defendant  And  his  Lordship  said,  that  he 
would  not  say,  that  upon  the  evidence  without  the  answer, 
he  should  not  have  had  so  much  doubt  whether  he  ought 

(0  Taylor  v.  Radd,  5  Ves.  jun.  338  ;  and  see  Cock  t>.  Richards, 

595,  cited.  JO  Ves.  jun.  441. 

(tt)  Countess  of  Shelburnev.  the  (x)  Marquis  of  Townshend  v. 

Earl  of  Inchiquin,  1  Bro.  C.  C.  Stangroom,  6  Ves.  jun.  328. 


v.  Micklem,  6  East,  486 ;  see  Lane  v.  Goudge,  9  Ves.  jun.  225 ;  Mel- 
liih  r.  Mellish,  and  Phillips  v.  Chamberlain,  4  Ves.  jun.  45,  5*1  ;  but 
however  evident  the  mistake  may  be,  the  words  will  not  be  supplied  if 
the  testator's  manifest  intention  would  be  defeated  by  the  insertion  of 
diem.     Chapman  v.  Brown,  3  Burr.  1626.     See  2  Ves.  jun.  365. 
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sequence  of  that,  Lord  Talbot  made  a  decree  to  relieve 
the  plaintiff  against  any  difficulty  by  the  variation. 


The  hesitation  with  which  parol  evidence  is  received 
in  equity  to  correct  even  mistakes  in   agreements    and 
deeds,  is  strongly  exemplified  by  a  case  before  Sir  Williaiq 
Fortescue(fl).  Previously  to  marriage  an  estate  was  agreed 
to  be  settled  on  the  intended  husband  for  life,  remainder 
to  the  wife  for  life,  remainder  to  the  sons  successively  in 
tail  male,  remainder  to  all  the  daughters.     Instructions 
were  given  to  an  attorney  to  draw  the  settlement,  who 
drew  it  as  far  as  the  limitations  to  the  sons,  where  he 
stopped,  and  said,  then  go  on  as  in  Pippin  v.  Ekins ;  which 
was  a  precedent  he  delivered  to  his  clerk,  to  go  on  from 
that  limitation,  and  was  a  right  settlement  to  the  issue 
male  and  daughters  by  that  wife  ;  but  the  clerk  drew  the 
settlement  to  all  the.  daughters  of  the  husband,  without 
restraining  it  to  that  marriage  :  it  was  executed  with  this 
mistake :  the  question  arose  between  an  only  daughter  of 
that  marriage  and  children  of  the  husband's  by  the  second 
wife.     The  draft  of  the  attorney  was  proved,  and  the 
settlement  in  Pippin  v.  Ekins  ;  but  the  Court  would  not 
admit  parol  evidence  of  the  attorney  to  be  read,  and  held 
that  the  other  evidence  would  not  do;  that  nothing  appear- 
ing in  writing  under  the  hands  of  the  parties,  the  settle- 
ment could  not  be  altered.     And  Sir  Thomas  Clark  is 
reported  to  have  said  (&),  that  as  to  the  head  of  the  mistake, 
he  did  not  give  a  positive  opinion,  but  he  did  not  think 
the  Court  had  relied  upon  parol  evidence  singly. 

But  whatever  difficulty  there  may  be  of  admitting  parol 
evidence  singly,  yet  it  is  always  admitted  where  it  is 
corroborated  by  other  evidence. 

This  doctrine  was  carried  a  great  way  in  the  case  of 

(a)  Harwood  v.  Wallis,  2  Ves.  195,  cited.  (6)  1  Dick.  295, 
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case,  that  the  application  was  made  to  the  Court  of  Chan- 
cery to  correct  the  mistake,  in  the  same  manner  as  applica- 
tions are  made  to  that  Court  to  correct  marriage  articles 
where  clauses  are  inserted  contrary  to  the  intent  of  the 
parties.  It  seems  clear,  however,  that  the  relief  in  this  case 
was  founded  on  parol  evidence  that  the  vendor  sold  only 
such  estate  as  he  had,  corroborated  as  it  was  by  the  form  of 
the  deed  and  the  subject  of  the  contract  Such  evidence 
was  received  in  the  prior  case  of  Dr.  Coldcot  and  Serjeant 
Hide,  and  is  still  clearly  admissible. 

Thus  in  Young  v.  Young  (#),  the  plaintiff  married 
Lucy,  a  defendant,  and  an  infant ;  the  husband  stated,  or 
drew  by  way  of  instructions  to  his  attorney,  what  the 
wife's  fortune  then  was,  and  agreed  to  add  as  much  to 
be  settled  in  strict  settlement,  and  likewise  stated  that  the 
intended  wife  had  a  prospect  of  an  additional  fortune ;  to 
which  he  agreed,  provided  it  did  not  exceed  1,000/.,  to 
add  a  like  sum,  to  be  likewise  settled  strictly,  and  he  to 
have  the  excess.  The  settlement  was  prepared  according 
to  the  instructions ;  but  the  solicitor  having,  in  the  margin 
of  the  draft,  added  double  the  sum,  the  settlement 
was  prepared  and  executed  according  to  that  mistake. 
Parol  evidence  was  admitted  to  prove  the  mistake ;  that 
is,  the  settlement  was  first  shown  to  differ  from  the  written 
instructions,  and  parol  evidence  of  the  counsel  and  attorney 
was  then  received,  to  prove  the  mistake. 

This  equity  was  administered  in  the  case  of  Thomas  v. 
Davis  before  cited  (A),  where  it  clearly  appeared,  that  the 
estate  in  question  was  not  intended  to  be  comprehended 
in  the  general  words.  This  appeared  from  many  cir- 
cumstances, but  particularly  from  the  description  of  the 
estate  given  by  the  husband  to  the  attorney  by  way  of 

(g)  1  Dick.  295,  cited.      See         (h)  Supra,  p.  146 ;  1  Dick.  301 ; 
1  Dick.  303,  304.  Reg.  Lib.  B.  1757,  fol.  33,  34. 
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a  portion  of  church-tithes  upon  a  purchase  was  made, 
contrary  to  what  was  considered  to  be  the  true  construction 
of  the  written  agreement,  subject  to  a  proportion  of  the 
rent  reserved  by  the  lease  of  the  tithes ;  and  upon  proof 
that  this  was  done  by  the  mistake  of  the  purchaser's 
attorney,  and  that  the  rent  had  not  been  demanded  for 
several  years,  the  deed  was  after  the  lapse  of  several 
years  rectified  and  made  conformable  to  the  written 
agreement. 


If  a  settlement  be  made  contrary  to  the  intention  of  the 
parties,  merely  to  prevent  a  forfeiture  (II),  parol  evidence 
is  admissible  of  the  real  intent  of  the  parties  (/),  and  the 
settlement  will  be  rectified  in  conformity  with  it 

Where  parties  omit  any  provision  in  a  deed,  on  the 
impression  of  its  being  illegal,  and  trust  to  each  other's 
honour,  they  must  rely  upon  that,  and  cannot  require  the 
defect  to  be  supplied  by  parol  evidence. 

Thus  in  Lord  Irnham  v.  Child  (m),  it  appeared  that  Lord 
Iraham  treated  with  Child  for  sale  of  an  annuity.  Upon 
settling  the  terms,  it  was  agreed  that  the  annuity  should 
be  redeemable  ;  but  both  parties  supposing  that  this  ap- 
pearing upon  the  face  of  the  transaction  would  make  it 
usurious,  it  was  agreed  that  the  giant  should  not  have  in  it 


(t)  Harney  v.   Harrer,  2  da.  feriet;  asdseeFitagb.213,  2U: 

€••  18Q,  decided    tfaeanenf,  see  SuariM  s.  Pewdl,  1  Aril  and 

fat  by  Sir  Harbottle  Griouton,  Bexar,  i. 

then  by  Lord    Nottingham,  sod  (*  l  Br*.  C.  C  a. 
afterwards  by  Lord  Chancellor  Jef- 


(II)  In  this  cafe  the  sfttlrmrnt  was  t*  prmoft  lit  «eafe  :htm  Wang 
sequestered  on  account  of  the  hnsbaad  lana?  fewa  n»  afu»  far '(Juries 
die  first.  Tbe  due  ire  was  made  ia  d*  me*  uf  Jam  Ju»  «wu  So 
that  as  to  the  JUEtmre  of  the  {brfexare,  k  ke»9dfa*  »s*  6j*  arfaf  «f 
equity  would  not  hawe  been  afforded,  for  d*  pi*2«**  tf  assjstssg  the 
tetdement,  except  under  the  Re*orstk*L'. 
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out  those  limitations,  but  also  the  limitation  to  the  wife 
for  life,  and  the  subsequent  limitation  to  trustees  to  pre* 
serve,  and  the  deed  was  executed  without  the  mistake  be- 
ing discovered,  whereby,  as  the  bill  stated,  the  said  power 
for  appointing  the  reversion  of  the  premises  was  made  to 
take  place  on  the  decease  of  the  plaintiff  generally,  though 
the  limitation  to  him  was  only  during  the  joint  lives.  The 
wife  exercised  her  power  by  deed  in  favour  of  her  husband 
during  his  life,  and  then  by  will  gave  him  the  fee,  and 
then  died  in  his  life-time.  Her  heir  at  law  insisted  that 
the  use  resulted  to  him  during  the  husband's  life,  and 
that  there  being  no  trustee  to  preserve  contingent  re- 
mainders, the  devise  in  the  will  as  an  execution  of  the 
power,  not  taking  effect  till  the  determination  of  the  par- 
ticular estate,  was  void,  and  brought  an  ejectment  against 
the  husband,  and  obtained  a  verdict  (I).  The  husband 
then  filed  a  bill  for  an  injunction,  and  to  rectify  the  mistake 
in  the  settlement.  The  defendant,  by  his  answer,  urged 
that  the  draft  of  the  settlement  might  have  been  altered 
with  a  view  to  support  the  husband's  claim,  and  insisted 
that  parol  evidence  could  not  be  received ;  but  Sir  Thomas 
Clark  decreed,  that  the  power  appeared  to  have  been  de- 
signed so  far  to  extend  as  to  enable  her  to  dispose  of  the 
interests  in  the  estates  after  the  determination  of  the  cover- 
ture, and  during  the  life  of  her  husband,  as  well  as  to  dis- 
pose of  the  inheritance  of  the  estates  after  her  husband's 
decease,  and  ordered  the  settlement  to  be  rectified  accord- 
ingly >  but  without  costs  on  either  side. 

In  the  last  case  upon  this  subject  (&),  a  conveyance  of 

(it)  Rob  v.  Butterwick,  2  Price,  190  ;  and  see  Beaumont  v.  Brant- 
ley, l  Turn.  41. 

(I)  The  first  point  at  least  was  clear  at  law,  but  the  defendant  set  up 
an  old  term  as  a  bar  to  the  plaintiff's  right  to  recover.  The  defence, 
however,  did  not  succeed.  See  Farmer  dem.  Earl  v.  Rogers,  2  Wils.  26. 
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a  clause  of  redemption ;  and  it  was  accordingly  drawn  and 
executed  without  such  a  clause.  Lord  Thurlow  refused  to 
supply  the  omission.  A  similar  decision  was  made  by 
Mr.  Justice  Buller,  when  sitting  in  Chancery  for  the  Lord 
Chancellor  (n) ;  and  two  similar  determinations  were  made 
by  Lord  Kenyon,  when  Master  of  the  Rolls  (p). 

Upon  these  cases  Lord  Eldon  observes,  that  they  went 
upon  an  indisputably  clear  principle,  that  the  parties  did 
not  mean  to  insert  in  the  agreement  a  provision  for  re- 
demption, because  they  were  all  of  one  mind  that  it  would 
be  usurious  ;  and  they  desired  the  Court  to  do  not  what 
they  intended,  for  the  insertion  of  that  provision  was 
directly  contrary  to  their  intention ;  but  they  desired  to 
be  put  in  the  same  situation  as  if  they  had  been  better 
informed,  and  consequently  had  a  contrary  intention. 
The  answer  is,  they  admit  it  was  not  to  be  in  the  deed ; 
and  why  was  the  Court  to  insert  it,  where  two  risks  had 
occurred  to  the  parties;  the  danger  of  usury,  and  the 
danger  of  trusting  to  the  honour  of  the  party  ? 

But  fraud  is  in  equity  an  exception  to  every  rule.  In 
the  case  of  Lord  Irnham  v.  Child,  Lord  Thurlow  distinctly 
said,  if  the  agreement  had  been  varied  by  fraud,  the  evi- 
dence would  be  admissible.  If  the  bill  stated  that  the 
clause  was  intended  to  be  inserted,  but  it  was  suppressed 
by  fraud,  he  could  not  refuse  to  hear  evidence  read  to  esta- 
blish the  rule  of  equity.  Lord  Kenyon  advanced  the  same 
doctrine  in  the  cases  before  him,  and  Mr.  Justice  Buller 

(n)  Hare  v.  Shearwood,  1  Ves.  (o)  Lord  Portmore  v.  Morris, 
jun.  241  ;  3  Bro.  C.  C.  168.  See  2  Bro.  C.  C.  219  ;  1  Hen.  Blackst 
and  consider  Haynes  v.  Hare,  1  663,  664;  Rosamond  v.  Lord  Mel- 
Hen.  Blackst.  659.  (I)  sington,  3  Ves.  jun.  40,  n. 


(I)  Perhaps  this  case  does  not  belong  to  this  line  of  cases,  but  should 

be  classed  with  those  in  which  a  term  is  omitted  by  mistake ;  of  which 
tide  supra. 
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trolling  power  over  its  own  judgments  entered  |ip'  under 
warrant  of  attorney,  where  the  party  entering  them  up 
has  been  guilty  of  a  fraud  (u).  The  case,  however,  went 
off  on  another  ground. 

In  the  Countess  of  Shelburne  v.  the  Earl  of  Inchi- 
quin  (x),  Lord  Thurlow  said,  if  two  persons  entrust  a  third 
person  to  draw  up  minutes  of  their  intention,  and  such 
person  does  not  draw  them  according  to  such  intention, 
that  case  might  be  relieved,  because  that  would  be  a  kind 
of  fraud. 

And  it  is  said,  that  in  the  case  of  Jones  v.  Sheriffe  (y), 
there  were  heads  of  an  intended  lease  taken  by  an  attorney 
in  writing;  but  upon  proof  that  some  other  clauses  were 
agreed  on  between  the  parties  at  the  same  time,  the  Court 
decreed  that  those  clauses  should  be  put  into  the  lease, 
notwithstanding  the  counsel  on  the  other  side  strenuously 
insisted  on  the  statute  of  frauds. 

And  if  either  party  object  to  a  conveyance,  on  the 
ground  of  the  term  of  agreement  being  omitted,  and 
the  other  party  promise  to  rectify  it,  whereupon  the  deed 
is  executed,  a  specific  performance  of  the  promise  will  be 
enforced. 

Thus  in  Pember  v.  Mathers  (*),  a  bill  was  filed  for  a 
specific  performance  of  a  parol  agreement  by  a  purchaser 
of  a  lease  under  written  conditions,  to  indemnify  the 
vendor  against  the  rent  and  covenants ;  and  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  the  evidence  was 
inadmissible,  upon  the  ground,  that  where  the  parties 
have  entered  into  a  written  agreement,  no  parol  evidence 
can  be  admitted  to  increase  or  diminish  such  agreement 
The  rule,  Lord  Thurlow  said,  was  right ;  but  where  the 

(u)  See  1  H.  Blackst.   63, 664.  195  ;  Baker  v.  Paine,  1  Ves.  456. 

(x)  1  Bro.  C.  C.  350 ;  and  see  (y)  9  Mod.  88,  cited. 

Crosby  v.  Middleton,  3  Cha.  Rep.  (z)  l  Bro.  C.  C.  52 ;  see  14  Ves* 

99;   Langley  v.  Brown,   2  Atk.  jun.  524. 
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CHAPTER  IV. 


OF  THE  CONSEQUENCES  OF  THE  CONTRACT. 


SECTION  I. 


Of  the  Rule  in  Equity,  that  the  Purchaser  is  entitled  to 
the  Estate  from  the  time  of  the  Contract. 


EQUITY  looks  upon  things  agreed  to  be  done,  as  ac- 
tually performed  (u),  (I) ;  consequently,  when  a  contract 
is  made  for  sale  of  an  estate,  equity  considers  the  vendor 
as  a  trustee  for  the  purchaser  of  the  estate  sold  (b\  and 
the  purchaser  as  a  trustee  of  the  purchase-money  for  the 
vendor  (c). 

Therefore  the  contract  will  not  be  discharged  by  the 
bankruptcy  of  either  the  vendor  (d)  or  vendee  (e)  (II). 


(a)  Francis's  Maxims,  max.  13 ; 
1  Trea.  Eq.  ch.  6, 8. 9.  See  Calla- 
way v.Ward,  1  Ves.  318,  cited. 

(fi)  Atcherley  *•  Vernon,  10 
Mod.  518;  Davie  v.  Beardsham, 
1  Cha.  Ca.  39 ;  and  Lady  Fohaine's 
case,  cited  ibid.;  and  see  I  Term 
Rep.  601 ;  and  Green  v.  Smith, 
1  Atk.  572. 

(c)  Green  v.  Smith,  ubi  supra ; 


Pollexfen  v.  Moore,  3  Atk.  272. 

(<*)  Orlebar  v.  Fletcher,  1  P. 
Wins.  737.  The  observation  in 
Goodwin  v.  Lightbody,  1  Dan. 
156,  appears  to  be  inaccurate. 

(e)  See  3  Ves.  jun.  255 ;  and 
Bowles  v.  Rogers,  6  Ves.  jun. 
95,  n. ;  Whitworth  v.  Davis,  1  Ves; 
&  Bea.  545. 


(I)  A  lessee  insured  his  house,  the  lease  expired,  and  he  contracted 
for  a  new  lease.  Then  the  house  was  burned,  and  the  office  insisted 
that  at  the  time  of  burning  it  was  not  the  plaintiff's  house ;  but  Lord 
Chancellor  King,  and  afterwards  the  House  of  Lords,  held  otherwise. 
See  printed  cases,  Dom.  Proc.  1730. 

(II)  As  to  the  effect  of  an  extent  subsequently  to  a  contract,  see 
r.  Snow,  l  Price,  220,  cited. 
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his  power,  the  money  will,  as  between  his  creditors  and 
appointees,  be  assets  (ni). 

If  the  estate  is  under  a  contract  for  sale  at  the  date  of 
the  will,  a  devise  of  it  to  be  sold  for  a  charity,  will  give 
the  purchase-money  to  the  charity,  notwithstanding  the 
mortmain  act,  as  it  is  called  (w). 

A  vendee  being  actually  seised  of  the  estate  in  contem- 
plation of  equity,  must,  as  we  shall  hereafter  see,  bear  any 
loss  which  may  happen  to  the  estate  between  the  agree- 
ment and  conveyance,  and  will  be  entitled  to  any  benefit 
which  may  accrue  to  it  in  the  interim  (o);  but  if  he 
obtain  possession  of  the  estate  before  he  has  paid  the 
purchase-money,  and  begin  to  cut  timber,  equity  will 
grant  an  injunction  against  him  (/>). 

If  the  purchaser  was  tenant  at  will  of  the  estate,  the 
contract  determines  the  tenancy.  And  even  if  he  was 
tenant  for  a  term  certain,  the  agreement  determines  the 
relation  of  landlord  and  tenant,  and  in  equity,  at  least,  the 
landlord  cannot  call  for  rent  (q). 

It  is  a  consequence  of  the  same  rule,  that  a  purchaser 
may  sell  or  charge  the  estate,  before  the  conveyance  is 
executed  (r) ;  but  a  person  claiming  under  him  must 
submit  to  perform  the  agreement  in  toto,  or  he  cannot  be 
relieved  ($). 

So  he  may  devise  the  estate,  if  freehold  (<),  before 

(ro)  Thompson  v.Towne,  2  Vern.  12  Feb.    1818.    MS.   see  posit 

319,  466.  2  Ball  &  Beat.  522. 

Oi)  Middleton  v.  Spicer,  1  Bro.  (*)  See  Dyer  v.  Pulteney,  Bar- 

C  C.  201.  narcL  Rep.  Cha.  160 ;  a  very  par- 
Co)  See  post,  ch.  5.  ticular  case. 
(p)  Crockford   v.    Alexander,  (t)  Darris's  case,   3  Salk.  85; 

15  Ves.  jun.  138.  Milner  v.  Mills,  Mose.  123;  Al- 

(q)  Daniels  o.  Davison,  16  Ves.  leyn  v.  Alleyn,  Mose.  262 ;  Atch- 

jun.  249.  erley  v.  Vernon,   10  Mod.  518; 

(r)  Seton  v.  Slade,  7  Ves.  jun.  Gibson  w.  Lord  Montfort,  1  Ves. 

265;  and  see  1  Ves.  220;   and  485. 

6  Ves.  jun.  352.  Wood  v.  Griffith, 
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cases  which  have  established  the  contrary  doctrine ;  and; 
indeed,  in  a  case  before  Sir  Thomas  Sewell,  a  few  years 
after  that  of  Ardesoife  v.  Bennet,  he  seems  to  allude  to  a 
devise  of  a  copyhold  estate  contracted  for,  as  sanctioned 
by  practice  (c) 

An  estate  contracted  for  will  pass  by  a  general  devise 
of  all  the  lands  purchased  by  the  testator,  although  lie  may 
have  purchased  some  estates  which  have  been  actually 
conveyed  to  him,  and  would  therefore  of  themselves 
satisfy  the  words  of  the  will  (d). 

On  the  other  hand,  it  seems  that  estates  recently  pur* 
chased  and  actually  conveyed,  will  pass  with  estates  con- 
tracted for,  by  a  general  devise  of  all  the  manors,  &c.  for 
the  purchase  whereof  the  testator  has  already  contracted 
and  agreed  (e),  (I).  But  a  devise  of  estates  "  for  the 
purchase  whereof  the  testator  has  only  contracted  and 
agreed,"  would  not  pass  estates  actually  conveyed  to  him 
before  the  will,  unless  perhaps  they  were  recently  pur* 
chased,  and  the  testator  had  not  contracted  for  any  other 
estate. 

If  a  man  possessed  of  a  term  of  years  contract  for  the 
purchase  of  the  inheritance,  the  term,  by  construction  of 
equity,  instantly  attends  the  inheritance ;  and  therefore, 
by  a  devise  of  the  estate  subsequently  to  the  contract,  the 
fee-simple  would  pass,  although  not  actually  conveyed, 
and  the  term  as  attendant  on  it  (/). 

(c)  Floyd  v.  Aldridge,  1777,  ton,  Cowp.  94;  Loft,  113,  340, 
5  East,  137,  cited ;  and  see  Vernon      S.  C. ;  and  2  Blackst*  930. 

v.  Vernon,  7  East,  8.  (f)  Per  Sir  Wm.  Grant,  in  cat* 

(d)  Atcheriey  v.  Vernon,  10  Capel  v.  Girdler,  Rolls,  16  May 
Mod. 518.  1804,    MS.;    9   Ves.  jun.  509; 

'(e)  St.  John  v.  Bishop  of  Win-     Cooke  v.  Cooke,  2  Atk.  67. 

IT      m  _■■■■  _  !■■■■■  -     -  ■  _l     1  ■■ ■    I  ■      ■ ■■■    ■  ^l^KMI  ^M~ 

(I)  This,  however,  must  depend  upon  the  particular  circumstances  of 
each  case.  The  case  referred  to  can  scarcely  be  cited  as  a  binding 
authority  establishing  a  general  rule.  It  seems  that  the  House  of 
Lords  was  taken  by  surprise  in  affirming  the  judgment.  •     • 
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the  heir  at  law,  and  he  will  in  equity  be  deemed  a  mere 
trustee  for  the  devisee,  unless  the  devisee,  thinking  the 


revoke  the  will.  It  is  difficult  to  state  that,  at  this  time  of  day,  in  a 
court  of  law,  which  could  not  look  at  the  equitable  interest,  but  looks 
only  at  the  legal ;  but  as  the  legal  interest  is  only  a  shadow,  the  justice 
of  the  case  is  very  evident ;  but  it  is  a  decision  in  conformity  to  the  tfke 
case  at  law.  The  very  case  occurred  at  law  in  Roll.  Abr.  6 1 6,  pi.  3. 
Cestui  que  use,  before  the  statute  of  uses,  devises ;  afterwards  the  feoffees 
made  a  feoffment  of  the  land  to  the  use  of  the  devisor ;  and  after  the 
statute  the  devisor  dies ;  the  land  shall  pass  by  the  devise ;  because, 
after  the  feoffment,  the  devisor  had  the  same  use  which  he  had  before. 
That  is  exactly  the  case  of  an  equitable  estate  devised,  and  a  convey- 
ance taken  afterwards  of  the  legal  estate ;  and  this  Court  was  so  far 
from  determining  without  considering  what  the  rule  of  law  would  be, 
that  here  is  the  very  point  decided  by  a  court  of  law." 

The  case  referred  to  is  thus  stated  in  Rolle ; — "  Si  home  aiantjeffees 
a  son  use  devant  le  statut  de  27  H.  8.  ust  devise  le  terre  al  auter,  el  puis 
le*  feffecs  font  feffment  del  terre  al  use  del  devisor  et  puis  le  statut  le 
devisor  morust,  le  terre  passera  per  le  devise,  car  apres  lefeffment  le 
devisor  avoit  mesme  Fuse  que  il  avoit  devant" 

The  case  then  appears  to  be  this.  The  cestui  que  use  made  his  will, 
and  the  feoffees  afterwards  made  a  feoffment  of  the  lands  to  his  use ; 
that  is,  enfeoffed  other  persons  to  the  use  of  him.  This  appears  by  the 
reason  given  for  the  decision,  namely,  "  because  after  the  feoffment  the 
devisor  had  the  same  use  which  he  had  before."  Whereas,  if  the  facts 
of  the  case  were  as  Lord  Rosslyn  supposed,  the  devisor  would,  before 
the  feoffment,  have  been  a  mere  cestui  que  use,  entitled  at  law  to  neither 
jus  in  re,  nor  jus  ad  rem  ;  and  after  the  feoffment  he  would  have  been 
actually  clothed  with  the  legal  seisin  of  the  estate ;  the  case,  therefore, 
seems  only  a  decision,  that  where  a  man  devises  an  equitable  estate, 
a  transfer  of  the  legal  estate  to  other  persons,  in  trust  for  him,  is  not 
a  revocation  of  his  will.  And  such  is  still  the  rule  of  law  (Doe  r.  Pott, 
Dougl.  2d  edit.  710.)  as  well  as  of  equity,  Jenkinson  r.  Watt,  Lofffc,  000. 

It  may,  however,  be  objected,  that  the  devisor  did  not  die  till  after 
the  statute  of  uses ;  and  therefore  admitting  the  force  of  the  foregoing 
remarks,  it  still  appears  that  the  legal  estate  was,  by  the  operation  of 
the  act,  vested  in  the  devisor.  To  this  it  may  be  answered,  that  the 
statute  was  expressly  passed  to  prevent  alienation  of  estates  by  devise, 
although  it  declared  that  wills  made  before  the  statute,  by  persons  who 
were  or  should  be  dead  before  the  1st  of  May  1536,  should  not  be  inva- 
lidated by  the  act.  We  must  therefore  presume  that  the  devisor  died 
before  that  time ;  otherwise  the  will  would  have  been  void  by  virtue  of 
the  act  itself,  as  was  expressly  decided  in  a  case  where  cestui  que  use 
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But  in  analogy  to  the  decisions  upon  legal  estates  (m)  it 
has  been  held,  that  a  devise  of  a  freehold  estate  contracted 
for,  is  revoked  by  a  subsequent  conveyance  to  the  usual 
uses  to  bar  dower  (n)9  even  where  the  contract  was  by 
parol  (0),  but  it  is  difficult  to  say,  in  the  latter  case,  that 
a  conveyance  to  the  usual  uses  to  bar  dower  is  not  within 
the  contract  of  the  parties.  If,  however,  it  were  stipu- 
lated in  the  contract  that  the  estate  should  be  conveyed 
to  the  purchaser  in  fee,  or  to  such  uses  as  he  should  ap- 
point, a  conveyance  to  uses  to  bar  dower,  would  not,  it 
is  apprehended,  operate  as  a  revocation  of  the  will. 

Estates  contracted  for  after  the  will,  will  not  pass  by 
it  (/>) ;  nor  will  lands  pass  by  the  will,  although  conveyed 
to  the  purchaser  subsequent  to  his  will  in  pursuance  of  a 
contract  prior  to  the  will,  unless  it  was  a  valid  binding 
contract  (g).  But  in  these  cases  the  heir  at  law  will  be 
entitled  to  the  estate  for  his  own  benefit,  and  if  not  paid 
for,  the  purchase-money  must  be  paid  out  of  the  personal 
estate  of  his  ancestor  (r),  and  that,  although  he  unite  in 
himself  the  three  characters  of  vendor,  heir,  and  exe- 
cutor^). The  estate  will,  however,  be  assets  in  the 
hands  of  the  heir. 


(m)  See  Tickner  v.  Tickner,  3 
Atk.  742,  cited ;  Kenyon  v.  Sut- 
ton, 2  Ves.  jun.  600,  cited ;  and 
Nott  v.  Shirley,  ibid.  604,  n. ;  and 
see  2  Yes.  jun.  429,  600 ;  6  Ves. 
jun.  219;  8  Ves.  jun.  115,  211  ; 
10  Ves.  jun.  249,  256.  See  also 
Luther  v.Kidby,  3  P.Wms.  170,  n. 
and  observe  the  distinction. 

(»)  Rawlins  v.  Burgis,  2  Yes. 
&  Bea.  382.  There  was  an  ap- 
peal to  the  Lord  Chancellor,  which 
was  for  particular  reasons  with- 
drawn. It  is  a  point  of  great  inte- 
rest and  nicety* 


(0)  Ward  v.  Moore,  4  MadiL 
368. 

(p)  Langford  v.  Pitt,  2  P.  Wms. 
629;  Alleynv.Alleyn,Mose.262; 
Potter  v.  Potter,  1  Ves.  43T ;  and 
see  1  Atk.  573 ;  White  v.  White, 
2  Dick.  522 ;  Reg.  Lib.  B.  1775, 
fol.  650. 

(q)  Rose  t>.  Cunynghame,  11 
Ves;  jun.  550. 

(r)  Milner  v.  Mills,  Mose.  123; 
and  see  2  P.  Wms.  632;  3  P. 
Wms.  224;  Broome  v.  Monck, 
10  Ves.  jun.  597. 

(s)  Coppin  v.  Coppin,  Sel.  Cha. 
Ca.  28 ;  2  P.  Wms.  291. 
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make  a  general  devise  of  all  his  lands,  and  after  the  con* 
tract  execute  a  codicil,  according  to  the  statute  of  frauds* 
unless  an  intention  appear  not  to  affect  it  (a),  the  after- 
purchased  estate  will  pass  under  the  devise  in  the  will, 
although  legacies  only  are  given  by  the  codicil,  and  no 
notice  is  taken  of  the  estate  (&). 

It  has  been  thought  that  this  rule  would  not  apply  where 
the  devise  in  the  will  is  of  "the  estates  of  which  I  am  now 
seised ;"  but  the  codicil  makes  the  will  speak  as  from  the 
date  of  the  codicil,  and  therefore  there  seems  to  be  no 
solid  ground  for  the  supposed  distinction. 

And  if  a  purchaser,  previously  to  a  contract,  by  a  will 
duly  executed  according  to  the  statute,  direct  his  after- 
purchased  lands  to  be  conveyed  to  the  uses  of  his  will,  and 
make  a  provision  for  his  heir  at  law,  and  afterwards  die 
without  republishing  his  will,  and  the  after-purchased 
lands  devolve  on  the  heir  at  law,  equity  will  put  the  heir 
to  his  election,  and  not  permit  him  to  take  both  the 
descended  estate,  and  the  provision  made  for  him  by  the 
will  (c).  But  to  raise  a  case  of  election  the  words  must 
be  unequivocal;  and  therefore  a  direction  to  executors  to 
sell  whatever  real  estates  the  testator  might  die  possessed 
of,  was  held  not  to  mean  after-purchased  estates  (d). 

In  purchasing,  therefore,  of  an  heir  at  law  who  claims 
an  estate  conveyed  to  his  ancestor  after  the  date  of  his 
will,  the  purchaser  should  be  satisfied  of  three  points:  viz. 
1st,  That  the  contract  was  not  entered  into  by  the  testator 
previously  to  making  his  will.     2dly,  That  no  codicil  was 

(a)  Lady  Strathmore  v.  Bowes,     Heygate,  1  Mer.  285. 

7    Term    Rep.  482;     2  Bos.  &  (c)    Thellusson   v.   Woodford, 

Pull.  500.  MS.   1 3  Ves.  jun.  209,  affirmed 

(b)  Barnes  v.   Crowe,    1  Ves.  in  Dom.  Proc. ;  and  see  Treat,  of 
jun.  486 ;  Pigott  v.  Waller,  7  Ves.  Powers,  ch.  6,  sect.  2,  div.  II. 
jun.  98 ;  Goodtitle  v.  Meredith,  (d)  Back  v.  Kett,  1  Jac.  534. 

2  Mau.  &  Selw.  5;    Hulme   v. 
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If,  however,  an  agreement  be  such  as  a  court  of  equity 
will  not  carry  into  execution  against  the  representatives, 
there  seems  ground  to  contend  that  it  will  not  revoke  the 
will,  because  the  agreement  can  operate  as  a  revocation  in 
equity  only ;  and,  therefore,  if  equity  will  not  sustain  the 
agreement  in  respect  of  which  the  will  is  held  to  be  re- 
voked, there  appears  to  be  no  solid  reason  why  the  devise 
of  the  estate  should  not  take  effect  In  Onions  v.  Tyrer(i) 
the  Lord  Chancellor  held,  that  a  second  will,  devising 
lands  to  the  same  person  as  the  former,  and  revoking  all 
former  wills,  but  not  duly  executed,  should  never  revoke 
the  former  will  so  as  to  let  in  the  heir ;  nay,  if  by  the 
latter  will  the  premises  in  question  had  been  given  to  a  third 
person,  it  should  never  have  let  in  the  heir,  in  regard  the 
meaning  of  the  second  mil  was  to  give  the  second  devisee 
what  it  had  taken  from  the  first,  without  any  consideration 
had  to  the  heir ;  and  if  the  second  devisee  toojc  nothing,  the 
first  would  have  lost  nothing. 

These  principles  ought,  perhaps,  to  be  referred  to  the 
words  of  the  statute  of  frauds  (k) ;  but  still  as  an  agree- 
ment is  only  an  equitable  revocation,  the  same  reasoning 
applies  to  the  case  before  us.  Where  a  man  contracts  for 
the  sale  of  his  estate  he  intends  to  increase  his  personal 
estate,  and  not  to  benefit  his  heir ;  and  if  the  Court  will 
not  carry  the  agreement  into  a  specific  execution  for  the 
benefit  of  the  personal  estate,  "  the  personal  estate  takes 
nothing,  and  the  devisee  can  have  lost  nothing.'' 

In  the  two  cases  (/)  in  which  it  has  been  holden,  that 
an  agreement  will  revoke  a  will  in  equity,  it  makes  a  term 
of  the  proposition,  that  the  agreement  amounts  in  equity 
to  a  conveyance.    And  it  should  seem  that  Lord  Eldon 

(t)  1  P.  Wms.  345.  See  7  Yes.        (/)  Ryder  v.  Wager,  and  Cotter 

t>.  Layer,  ubi  sup. 
.  Dev.641.  •' 
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tor's  death  by  the  contract,  of  course  no  subsequent  event 
can  render  the  will  operative  and  effectual  (/?).  In  the  first 
case  in  the  books  (y),  in  which  the  question  arose  whether 
a  covenant  to  convey  an  estate  devised  should  operate 
at  law  as  a  revocation  of  the  will,  it  was  holden,  that  such 
a  covenant  without  more,  was  not  any  revocation  of  the 
will ;  because  perhaps  the  devisor's  intention  would  alter 
before  performance  of  the  covenant  At  law,  therefore, 
a  contract  does  not  revoke  the  will ;  but  a  conveyance  in 
pursuance  of  the  contract  would  of  course  operate  as 
a  revocation,  or  to  speak  more  technically,  as  an  ademption. 
Now  it  may  be  contended,  that  the  same  rule  must  pre- 
vail in  equity,  and  that  a  contract  for  sale  ought  not  to 
affect  the  validity  of  a  prior  will,  until  it  is  carried  into 
execution,  or,  which  in  equity  is  tantamount  to  a  convey- 
ance, until  the  Court  decree  a  specific  performance  of  it 
While  an  agreement  rests  injieri,  and  the  validity  of  it 
has  not  been  acknowledged  by  a  decree,  it  seems  equitable 
that  the  owner  should  be  at  liberty,  with  the  concurrence 
of  the  other  party,  to  alter  his  mind.  Indeed  in  the  ab- 
sence of  intention  there  seems  to  be  no  weighty  distinction 
between  an  agreement  which  has  been  abandoned,  and 
an  agreement  which  equity  will  not  perform.  If  a  man 
make  a  second  will  without  expressly  revoking  the  first, 
and  afterwards  cancel  the  second  will,  the  first  is  revived, 
the  second  will  being  considered  only  intentional  (r) ; 
and  although  it  is  true  that  a  will  is  ambulatory  till  the 
death  of  the  testator,  yet  the  same  ground  may  be  taken 
in  support  of  a  will  impliedly  revoked  by  an  agreement 
afterwards  abandoned.  Why  should  not  a  mere  agree- 
ment be  deemed  ambulatory  till  it  is  completed,  when  it 
is  clear  that  the  parties  may  rescind  the  agreement,  and 

(/>)  Bennett  v.  Lord  Tanker-     Abr.  615,  (P.)  pi.  3. 
▼tile,  19  Ves.  170.  (r)  Goodright  v.  Glazier,  4  Burr. 

(q)  Montague  r.  Jeffries,  1  Ro.     2512. 
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choose  to  purchase  the  inheritance  for  3,600/.,  WhttfttOfre 
would  convey  to  him  (I).  In  1761,  before  any  election, 
Whlttoore  died,  and  left  all  his  real  estate  to  Bennett  in 
fee,  and  all  his  personal  estate  to  Bennett  and  his  siste* 
equally.  In  1 765,  before  the  time  mentioned,  Waller, 
who  purchased  the  lease  and  benefit  of  the  agreement 
from  Douglas,  called  on  Bennett  to  convey  for  3,000  /. ; 
which  conveyance  was  made  in  consideration  of  that  sum. 
Afterwards  the  sister  and  her  husband  filed  a  bill  against 
the  representative  of  Bennett,  claiming  a  moiety  of  the 
3,000/.  and  interest,  and  it  was  decreed  accordingly. 

This  case  has  been  recently  followed  by  Lord  Eld<m(y); 
But  it  must  be  observed,  that  until  the  option  is  declared, 
the  rents  belong  to  the  heir  or  devisee. 

Upon  the  same  principle  it  has  been  determined,  that 
if  a.  man  having  a  timber  estate,  agree  to  sell  a  given 
quantity  per  annum,  to  be  chosen  by  the  buyer,  although 
the  owner  die,  and  the  option  is  in  the  buyer,  yet  the 
timber  cut  after  the  owner's  death,  however  large  in 
quantity,  will  be  part  of  his  personal  estate^). 

The  rule  established  by  these  decisions  must  frequently 
subvert  the  vendor's  intention ;  where,  therefore,  a  vendor 
intends  the  estate,  as  between  his  real  and  personal  repre- 
sentatives, to  be  deemed  real  estate,  a  declaration  to  that 
effect  should  be  inserted  in  the  agreement  for  sale. 

Disputes  also  often  arise  between  the  real  and  persona) 
representatives,  where  a  person  purchases  an  equity  of 
redemption;  the  real  representative  mostly  claiming  to 


(y)  Townley  v.  Bedwell,  14  Ves*  jun. 
(*)  See  7  Ves.  jun.  437. 


19. 


'  •    - '  ■     '  •      r    • 


(I)  As  to  rights  of  pre-emption  given  by  will,  and  the  mode  iff 
Which  Ihey  will  be  carried  into  execution,  see  Earl  of  Radnor  v.  Shafto, 
1 1  Ves.  jun.  448 ;  as  to  a  right  of  pre-emption  of  timber,  whlAi  a  lesste 
is  authorized  to  cut  down,  see  Goodtitle  v.  Saville,  15  East,  87. ' 
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had  been  entered  into  (b),  and  the  heir  or  devisee  of  the 
purchaser  will  not  be  entitled  to  the  money  agreed  to  be 
paid  for  the  lands,  or  to  have  any  other  estate  bought  for 
him  (c).  The  Court  cannot  speculate  upon  what  the  de- 
ceased party  would  or  would  not  have  done ;  but,  in  these 
cases,  the  inquiry  must  be,  whether  at  his  death  a  con- 
tract existed,  by  which  he  was  bound,  and  which  he  would 
be  compelled  to  perform.  That  alone  can  give  the  heir 
of  the  purchaser  a  right  to  call  for  the  personal  estate  to 
be  applied,  or  to  the  personal  representative  of  the  vendor, 
a  right  to  call  upon  his  heir.  The  question  must  be  the 
same,  whether  a  purchase  or  a  sale  is  insisted  on.  Was 
the  ancestor  himself  bound  ?  Was  there  such  an  agree- 
ment as  converts  the  real  estate  into  personal,  or  the 
personal  estate  into  real  ?  (d)  (I).  On  this  ground  it  has 
been  decided,  that  where  a  man  had  a  right  of  pre- 
emption of  an  estate  under  a  will,  and  did  not  accept  the 
offer  in  his  life-time,  or  denote  any  intention  by  his  will 
to  do  so,  there  was  no  subsisting  contract,  by  virtue  of 
which  the  right  passed  to  the  real  representative,  so  as 
to  enable  him  to  call  upon  the  personal  estate  to  pay  for 

(b)  Lacon  v.  Mertins,  3  Atk.  1 ;  (c)  Green  v.  Smith,  1  Atk.  573  ; 

Attorney-general  v.  Day,  1  Ves.  Broome  v.  Monck,  10  Ves.  jun. 

218;   Buckmaster  v.   Harrop,   7  597;  Savage  v.  Carrol,  1  Ball  & 

Ves.  jun.  341 ;  and  see  8  Ves.  jun.  Beatty,  205.     Vide  supra. 

274. ;  Rose  v.  Cunynghame,   11  (d)  Per  Sir  Wro.  Grant,  7  Ves. 

Ves.  jun.  550.  jun,  344,  345. 


(I)  Vide  supra,  p.  121.  Note,  in  Potter  v.  Potter,  1  Ves.  438,  a  bill 
was  filed  to  compel  execution  of  the  parol  agreement  in  the  testator's 
life-time ;  his  agent  gave  a  note  for  payment  of  port  of  the  purchase 
money,  and  let  the  estate  as  he  pleased.  Possession  of  the  estate  must 
therefore,  have  been  delivered  to  him.  And  the  Master  of  the  Rolls 
expressly  said,  that  the  agreement  was  so  far  carried  into  execution, 
even  before  the  will,  as  to  supply  the  want  of  writing.  This  case, 
therefore,  like  the  others,  only  proves,  that  a  binding  contract  ha  the 
testator's  life-time  will  be  enforced. 
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not  those  of  eqaity,  mast  then  prevail,  and  consequently 
neither  the  vendor  nor  his  heir  would  be  considered  as 
a  trustee  for  the  purchaser,  but  would  oofy  be  subject  to 
an  action  for  breach  of  contract. 


SECTION   II. 

Of  Specific  Performance. 

'  The  preceding  observations  lead  us  to  inquire,  in  what 
cases  &  court  of  equity  will  decree  a  specific  performance ; 
Which,  for  the  purposes  of  this  work,  may  be  comprised 
under  two  heads.  First,  with  respect  to  the  vendor: 
Secondly,  with  respect  to  the  agreement  itself. 


I.  First,  then,  if  a  man,  seised  in  fee-simple,  or  pur 
autre  vie  (A),  contract  for  the  sale  of  his  estate,  and  die 
before  the  conveyance  is  executed,  his  heir  at  law  wffi 
be  decreed  to  perform  the  agreement  in  specie,  although 
he  covenanted  for  himself  only,  and  not  for  his  heirs  (t). 

But,  if  the  heir  at  law  be  fen  infant,  he  will  not  be 
deemed  a  trustee  for  the  purchaser  within  the  7th  Anne, 
c.  19  (I) ;  because,  it  is  said,  the  act  does  not  extend 
to  trusts  raised  by  the  construction  of  equity,  and^  conse- 
quently, no  conveyance  can  be  obtained  until  the  infant 
attains  twenty-one  (A).     On  examination  of  the  authori- 

Xh)  Stevens  v.  Bafly,  2  Freem.  Abr.  541,  pi.  28 ;  Goodwin  v.  Lis- 

t99,  cited;  tfels.  Cha.  Rep.  106.  ter,  3  P.  Wms.  387;  $.  C.  MS.; 

reported ;  see  Anon,  2  Freem.  155.  Hawkins  *.  Obeen,  2  Vet.  559; 

(i)  Gell  v.  Vermedum,  2  Freem.  Fearne's  Posthuma,  236 ;  Jerdon 

199.  .  v.  Forster,  1  Sand,  on  Uses,  283, 

(*)  See  Ex  parte  Vernon,  2  P.  cited,  Sd  edit.  Ex  parte  Janawtty, 

Wms.  549 ;  Sikes  v.  Lister,  5  Vin.  7  Price,  679. 


(I)  Repealed  by  the  6th  Geo.  IV.  c  74,  which  consolidates  the  acts 
with  variations. 
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do  convey ;"   which  proves  that  the  decree  is  correctly 
stated  in  Dickens. 

I  have  not  been  able  to  learn  whether  Lord  Thurlow 
altered  his  opinion,  or  upon  what  ground  the  decree  was 
varied  ;  but  it  seems  to  have  been  occasioned  by  the  im- 
possibility of  obtaining  a  conveyance  from  the  heir  at  law, 
who  went  to  the  East  Indies  very  young,  and  had  not 
been  since  heard  of.  The  conveyance  was  not  executed 
till  many  years  after  the  decree,  when  the  heir  at  law,  if  he 
was  alive,  must  have  been  between  thirty  and  forty  years 
of  age ;  but  he  was  supposed  to  be  dead,  and  another 
person  joined  in  the  conveyance,  as  the  heir  at  law  of  the 
vendor.  The  presumption,  therefore,  is,  that  Lord  Thur- 
low continued  of  the  same  opinion,  but  varied  the  decree, 
for  the  convenience  of  the  parties.  For  notwithstanding 
Lord  Talbot's  doubt  (m),  it  has  been  decided,  that  an  infant 
may  convey  under  the  statute  of  Anne,  in  pursuance  of 
a  decree  of  the  Court  (ri) ;  and  it  is  a  simple  act  of  legis- 
lation to  declare,  as  Lord  King  is  reported  to  have  done, 
that  he  would  in  the  case  before  him  hold  the  statute  to 
apply  to  constructive  trusts,  but  that  he  never  would  do 
so  in  future  (o).  If  the  Court  were,  in  cases  of  this 
nature,  to  require  a  bill  to  be  filed,  the  interests  of  the 
infant  would  be  before  the  Court,  and  could  be  taken  care 
of(I). 

(m)  Goodwin  v. Lister,  3  P.Wms.  Pos.  239  ;  and  Hawkins  t>.  Obeen, 
387  ;  S.  C.  MS.  2  Ves.  559. 

(n)  Oneby  v.  Price,  Fearne's         (o)  See  Goodwin  v.  lister. 

(I)  Ex  parte  Knight.  Lady  Teynham  v.  Head,  21  January  1799, 
Chan.  Two  daughters  devisees  in  fee.  The  estate  was  sold  under  a 
decree  for  payment  of  testator's  specialty  debts.  The  surviving 
daughter,  and  two  sons,  co-heirs  in  gavelkind  of  the  other,  were  made 
conveying  parties  in  the  conveyance  to  the  purchaser.  One  son  died 
without  having  executed  the  conveyance,  leaving  an  infant  heir,  who 
was  decreed  to  be  a  trustee  for  the  purchaser,  and  conveyed  ac- 
cordingly. 
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freeholds  cannot  be  barred  by  a  mere  deed,  but  only  by 
a  fine  or  recovery,  it  seems  that  equity  could  not  consider 
such  issue  to  be  bound  by  a  mere  agreement  entered  into 
by  their  ancestor. 

The  same  observations  seem  to  apply  to  legal  and  equi- 
table estates  tail  in  copyholds,  for  a  legal  entail  can  only 
be  barred  according  to  the  custom  of  the  manor  of  which 
the  copyhold  estate  is  holden;  and  perhaps  the  better 
opinion  is,  that  the  same  steps  must  be  taken  to  bar  an 
equitable  estate  tail  in  copyholds,  as  must  be  pursued  in 
the  case  of  a  legal  entail.  Lord  Hardwicke,  however, 
appears  to  have  thought  (x)  that  a  mere  surrender  was  in 
every  case  sufficient  to  bar  an  equitable  estate  tail  in 
copyholds ;  but  the  contrary  opinion  is  entertained  by  the 
Profession,  and  appears  to  be  authorized  by  a  case  cited 
in  several  books  from  the  papers  of  the  late  Mr.  Poweli(y), 
in  which  it  was  held,  that  a  covenant  by  a  tenant  in  tail  in 
equity  of  a  copyhold,  in  his  marriage  settlement,  to  sur- 
render his  copyholds  to  uses  in  strict  settlement,  was  not 
of  itself  sufficient  to  dock  the  equitable  entail ;  for  if  such 
an  entail  be  created,  a  recovery  in  the  court  baron  13 
necessary  to  dock  it;  it  being  a  rule,  that  the  same  steps 
must  be  .taken  to  bar  an  equitable  estate  in  tail$  as  woubi  be 
requisite  to  bar  it,  mere  it  a  legal  estate  tail  (z)3  (I). 

815  ;  Bottler  v.  Alfington,  1  Bro.  see  Pow.  Contr.  120.    See  Fallen 

C.  C.  72;  Buraaby  s.  Griffin,  3  v.  Lord  .Middleton,  9  .Mod.  483. 

Ves.  jun.  266 ;  and  see  Fletcher  v.  (y)  Hale's  case,  Ch.  1 1th  Dec* 

Toilet,  5  Veg. jun.  13.  17 64;. and  see  Roe  v.  Low^,  1 

>(*)  Radford  v.  Wilson,  S  Atk.  Henry  Blackst.  446. 

.315;  and  see  the  judgment  of  Lord  (z)  And  see  1   Walk.  .Copyfr. 

Chancellor  Apsley,  in  Grayme-v.  181 ;  1  Preston  on  Convey.  .155. 
Grayme,  1  Watk.  Cop.  1 80 ;  and 

(I)  Note ;  this  Appears  to  he  an  extract  from  Mr.  Booth's  opinion  en 
this  case.  The  case  itself  appears  to  have  been  decided  on  thejground 
that  the  remainderman  .claiming  in  .equity  under  the  covenant  fyr  fte 
settlement  was  a  meoeivjolunUer. 
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dispose  of  it  as  if  she  were  sole ;  nor  will  an  agreement  by 
her  husband  bind  her  (e).  Of  the  incapacity  of  a  married 
woman,  or  her  husband,  to  bind  her  real  estate,  unless  by  a 
fine  or  recovery,  there  is  a  striking  instance  in  the  year 
books  in  the  reign  of  Edward  the  fourth  (/).  A  woman 
cestui  que  use  and  her  husband  joined  in  the  sale  of  her 
estate ;  the  wife  received  the  money,  and  she  and  her  hus- 
band begged  her  feoffee  to  convey  the  estate  to  the  pur- 
chaser, which  he  accordingly  did.  The  husband  died,  and 
then  the  wife  filed  a  bill  against  the  feoffee  for  a  breach 
of  trust.  The  cause  was  heard  in  the  Exchequer  Chamber, 
before  the  Chancellor  and  the  judges  of  both  benches,  who 
held,  that  the  sale  was  in  fact  the  sale  of  the  husband; 
that  the  receipt  of  the  money  by  the  wife  was  immaterial, 
and  the  sale  was  void ;  that  the  trustee  was  answerable 
for  the  breach  of  trust ;  and  as  the  purchaser  knew  he  was 
buying  a  married  woman's  estate,  that  the  wife  might 
recover  the  estate  from  him. 

If,  however,  a  husband  agree  to  convey  his  wife's 
estate,  he  will,  according  to  some  cases,  be  compelled  to 
perform  the  agreement  in  specie  (g) ;  because  it  has  been 
said,  it  is  to  be  presumed  that  the  husband,  where  he 
covenants  that  his  wife  shall  levy  a  fine,  has  first  gained 
her  consent  for  that  purpose  (A) ;  but  this  does  not  seem 
to  be  the  true  ground,  for  although  the  wife  swear  by  her 
answer  that  she  never  assented  to  the  agreement,  yet  the 

(e)  See  Daniel  v.  Adams,  Ambl.  (/)  7  E.  IV.  14,  b. 

495 ;  1   Eq.  Ca.   Abr.  62,  pi.  2,  (g)  Hall  v.  Hardy,  3  P.  Wms. 

side  note,  wliich  correct  the  dictum  1 87  ;  Barrington  v.  Home,  2  Eq. 

in  Baker  v.  Child,  2  Vern.  61 ;  but  Ca.   Abr.    17,  pi.  7;   Morris  v. 

see  Martin  r.  Mitchell,  3  Swanst.  Stephenson,  7  Ves.  jun.  474.    See 

413.      It  was  said  by  Murray,  Wheeler  v.  Newton,  Prec.  Cha. 

Solicitor-General,  and  agreed  to  by  16;  Haddon's  case,  Toth.  205; 

Lord  Hardwicke,  that  there  was  and  see  Griffin  v*  Taylor,  ib.  106, 

no  decree  in  Baker  v.  Child,  in  edit.  1649. 

Reg.  Lib.,  but  it  waa  referred  to  (h)  Winter  v.  Devreux,  3  P. 

arbitration.  Wms.  190,  n.  (B.) 
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not  to  take  his  chance  of  damages  against  the  husband  ? 
And  after  showing  the  absurdity  which  must  arise  by  ad* 
hering  to  the  contrary  doctrine,  his  Lordship  added,  that 
there  was  difficulty  enough  to  make  him  pause,  before  he 
should  follow  the  two  last  authorities ;  and  he  was  not 
sure,  whether  it  was  not  proper  to  have  the  judgment  of 
the  House  of  Lords,  to  determine  which  of  the  decisions 
on  this  point  ought  to  bind  us. 

And  it  now  seems  perfectly  clear,  that  this  jurisdiction 
is  to  be  very  sparingly  exercised  (I),  and  that  equity  will 
eagerly  seize  on  any  reasonable  ground  as  a  bfur  to  the  aid 
of  the  Court  (it).  Indeed  in  a  late  case  (0)  in  the  Court  of 
Common  Pleas,  where  an  action  was  brought  on  a  covenant 
by  a  husband,  that  he  and  his  wife  would  levy  a  fine,  and 
he  could  not  procure  her  concurrence,  the  learned  Chief 
Justice  said,  that  the  covenant  upon  which  the  action  was 
brought  was  such  as  the  Court  of  Chancery  would  not  now 
enforce;  and  he  added,  that  nothing  could  be  more  absurd 
than  to  allow  a  married  woman  to  be  compelled  to  levy  a 
fine,  through  the  fear  of  her  husband  being  sued  and 
thrown  into  gaol,  when  the  general  principle  of  the  law  is, 
that  a  married  woman  shall  not  be  compelled  to  levy  a 
fine.  This  observation  of  Lord  Chief  Justice  Mansfield 
must  have  considerable  influence  on  this  subject,  although, 
as  we  have  seen,  it  is  not  settled  that  equity  will,  in  every 
case,  refuse  to  compel  the  husband  to  procure  his  wife'? 
concurrence. 

(n)  See  Ortread  v.  Round,  4         (0)  Davies  v.  Jones,  1  New  Rep. 

Vin.  Abr.  203,  pL  4;  Emery  v.  267  ;  and  see  Martin  v.  Mitchell, 

Wase,  ubi  sup. ;  Daniel  v.  Adams,  3  Swanst.  425. 
Ambl.  405. 


(I)  Upon  this  expression  Lord  Eldon  observes,  that  certainly  it  is  very 
satisfactory  to  be  informed,  that  it  is  and  it  is  not  to  be  done.  S  Ve* 
jun.  516. 
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agreement  for  sale  of  an  estate ;  and  it  will  in  this  place, 
therefore,  be  sufficient  to  state  the  general  rules  by  which 
equity  is  guided  in  compelling  the  specific  performance 
of  agreements. 

The  original  foundation  of  these  decrees  was  simply 
this,  that  damages  at  law  would  not  give  the  party  the 
compensation  to  which  he  was  entitled  ;  that  is,  would  not 
put  him  in  a  situation  as  beneficial  to  him  as  if  the  agree- 
ment were  specifically  performed.  On  this  ground  the 
Court,  in  a  variety  of  cases,  has  refused  to  interfere, 
where  from  the  nature  of  the  case  the  damages  must  ne- 
cessarily be  commensurate  to  the  injury  sustained  (*),  as, 
for  instance,  in  agreements  for  the  purchase  of  stock,  it 
being  the  same  thing  to  the  party,  where  or  from  whom 
the  stock  is  purchased,  provided  he  receives  the  money 
that  will  purchase  it.  But  the  sale  of  an  annuity  payable 
out  of  dividends  of  a  particular  stock  (/),  or  of  the  right  to 
a  dividend  upon  a  bankrupt's  estate  (u)>  or  even  a  contract 
for  stock  where  the  object  is  to  obtain  delivery  of  certi- 
ficates which  confer  the  legal  title  to  it  (#),  may  be 
enforced  in  equity.  These  cases  show  what  were  the 
grounds  on  which  courts  of  equity  first  interfered,  but 
they  have  constantly  held  that  the  party  who  comes  into 
equity  for  a  specific  performance,  must  come  with  perfect 
propriety  of  conduct,  otherwise  they  will  leave  him  to  his 
remedy  at  law  (y). 

The  decreeing  a  specific  performance  is  a  matter  of  dis- 
cretion, but  it  is  not  an  arbitrary,  capricious  discretion;  it 

(«)  Enington  v.  Annesley,   2  (x)  Doloret  v.  Rothschild,  1  Sim. 

Bro.  C.  Ca.  341 ;  Flint  v.  Brandon,  &  Stu.  590. 

5  Ves.  jun.  363  ;  Mitf.  PI.  109.  (.y)  Harnett  r.  Yielding,  2  Scho. 
(/)  Withy  v.  Cottle,  1   Sim.  &  &  Lef.  553.   [misprinted  in  the 

Stu.  174,  affirmed  upon  the  hear-  book]  per  Lord  Rcdesdale;  and 

ing.  see  Cadman  t>.  Horner,  18  Ves. 

(u)  Adderley  0.  Dixon,  1  Sim.  jun.  10.  , 

6  Stu.  6O7. 
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must  be  regulated  upon  grounds  that  will  make  it  judi- 
cial (js).  And  undoubtedly  every  agreement,  of  which 
there  should  be  a  specific  execution,  ought  to  be  in 
writing,  certain,  and  fair  in  all  its  parts,  and  for  ade- 
quate consideration  (a). 

Equity  will  not  decree  a  specific  performance  of  an 
agreement  made  in  a  state  of  intoxication,  although  the 
party  was  not  drawn  in  to  drink  by  the  plaintiff;  nor  will 
it  decree  the  agreement  to  be  delivered  up ;  but  will  leave 
die  parties  to  their  remedy  at  law  (b). 

If  it  be  stipulated  in  a  contract,  that  immediate  posses- 
sion shall  be  given  to  the  purchaser,  which  is  done,  but  in 
consequence  of  disputes  as  to  the  title,  the  seller  afterwards 
torn  the  purchaser  out  of  possession,  he  abandons  his 
right  to  a  specific  performance  (c). 

A  court  of  equity  frequently  decrees  a  specific  per- 
formance where  the  action  at  law  has  been  lost  by  the 
default  of  the  very  party  seeking  the  specific  performance, 
if  it  be  notwithstanding  conscientious  that  that  agreement 
should  be  performed,  as  in  cases  where  the  terms  of  the 
agreement  have  not  been  strictly  performed  on  the  part 
of  the  person  seeking  specific  performance  ;  and  to  sus- 
tain an  action  at  law,  performance  must  be  averred 
according  to  the  very  terms  of  the  contract.  Nothing 
bat  specific  execution  of  the  contract,  so  far  as  it  can  be 
executed,  will  do  justice  in  such  a  case  (d). 

Although  damages  may  be  recovered  at  law,  yet  equity 
it  not  therefore  obliged  to  decree  a  specific  performance ; 

(«)  Per  Lord  Eldon,  see  7  Ves.  (6)  Cragg  v.  Holme,   IS  Ves. 

Jul  35;  and  see  1  Atk.  183;  jun.  Incited.  See  Say  v.  Berwick, 

4  Bur.  £539.  1  Ves.  &  Bea.    95. 

(a)  Per  Lord  Hardwicke,  see  (c)  Knatchbull  v.  Gmeber,  3 

I  Ves.  279;  and  see  3  Atk.  380  ;  Mer.  124. 

Blard  v.  Lord  Landaff,  1  Ball  &  (d)  Davis  v.  Hone,  2  Scho.  & 

fatty,  241;  Martin  v.  Mitchell,  Lef.  341,  748.    See   Lennon  i>. 

3  SmiumL  413.  Napper,  ibid.  684. 
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but  the  Court  will  judge  on  the  whole  circumstances  of 
the  case,  whether  it  be  sucb  an  agreement  as  ought  to  be» 
carried  into  effect ;  for  a  jury,  upon  inquiry,  may  find  very 
small  damages,  and  then  it  would  be  very  hard  to  carry 
such  an  agreement  into  execution  in  equity,  when  it  would 
be  greatly  to  the  prejudice  of  the  party  against  whom  it 
should  be  decreed  to  be  executed  (e). 

In  a  case  where  a  man  was  entitled  to  a  small  estate 
under  his  father's  will,  given  on  condition  that  if  he  should 
sell  it  in  twenty-five  years,  half  the  purchase-money  should 
go  to  his  brother ;  he  agreed,  in  writing,  to  sell  it,  and 
afterwards  refused  to  carry  the  sale  into  execution,  pre- 
tending to  have  been  intoxicated  at  the  time.  A  bill  was 
brought  against  him  to  compel  a  specific  performance ; 
and  Lord  Hardwicke  held,  that  without  the  other  circum- 
stance, the  hardship  alone  of  losing  half  the  purchase 
money,  if  carried  into  execution,  was  sufficient  to  deter- 
mine the  discretion  of  the  Court  not  to  interfere,  but  leave 
them  to  law  (/). 

Nor  will  equity  interpose,  if  the  party  who  is  called 
upon  to  do  the  act  is  not  lawfully  competent  to  do  it;  for 
that,  amongst  other  inconveniences,  would  expose  him  to 
a  new  action  for  damages  (g). 

But  although  a  covenant  ought  not  to  be  performed 
literally,  yet  equity  will  execute  it  according  to  a  consci- 
entious modification  of  it,  .to  do  justice  as  far  as  circum- 
stances will  permit  (A). 

Suppressio  veri,  as  well  as  suggestio  falsi,  is  a  ground 
to  rescind  an  agreement,  or  at  least  not  to  carry  it  into 

(e)  Per  Lord  Hardwicke,  MS.  283 ;  Howell  v.  George,  1  Madd.  U 

See  Pope  v.  Harris,  Lofft,  79 J,  (g)  Harnett  v. Yielding,  2  Scho> 

cited  ;    White's  case,    3   Swanst.  &  Lef.  554 ;  Ellard  v.  Lord  Llan- 

108,  n.  daff,  l  Ball  &  Beatty,  241.     See 

(y)  Fain  v.  Brown,  2  Ves.  307,  post,  p.  1 99. 

cited;  Costigan  v.  Hastier,  2  Scho.  (A)  Davis  v.  Hone,  2  Scho,  & 

&  Lef.  160.    See  2  Ball  &  Beatty,  Lef.  348. 
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execution  (i),  and  even  an  industrious  concealment, 
during  a  treaty,  of  the  necessary  repair  of  a  wall  to  pro- 
tect the  estate  from  a  river,  which  was  a  considerable 
outgoing,  has  been  deemed  a  sufficient  ground  to  with- 
hold the  aid  of  equity  from  a  vendor  (k).  So  where  there 
is  a  mistake  between  the  parties  as  to  what  was  sold,  the 
Court' will  not  interfere  in  favour  of  either  party  (/). 
Even  mere  surprise  on  third  persons  at  a  sale  by  auction, 
has  been  deemed  sufficient  to  prevent  the  Court  from 
assisting  a  purchaser,  as  where  the  known  agent  of  the 
seller  bid  for  the  estate  on  behalf  of  the  purchaser,  and 
other  persons  present  thinking  he  was  bidding  as  a  puffer 
on  the  part  of  the  vendor  were  deterred  from  bidding  (ni). 
So,  in  a  recent  case,  where  a  purchaser,  previously  to 
the  sale  by  auction,  told  the  vendor  that  he  would  have 
nothing  to  do  with  the  estate,  but  afterwards  went  to  the, 
sale,  where  he  was  considered  by  the  company  as  a  puffer  (I), 
and  bid  8,000  /.  for  the  estate,  which  was  knocked  down 
to  him  at  that  sum  from  the  misapprehension  of  the  per- 
son appointed  to  bid  for  the  vendor,  who  ought  to  have 
bid  9,000  /.,  and  the  mistake  was  instantly  explained,  a 
specific  performance  was  refused  (w). 
If  an  agent,  employed  to  sell  an  estate,  sells  it  in  a  man- 

(1)   See  Buxton    t».  Cooper,  3  156;  Clowes  v.  Higginson,  I  Ves. 

Atk.  383 ;  S.  C.  MS. ;  Howard  v.  &  Bea.  524  ;  Harnett  v.  ^Yielding, 

Hopkins,  2  Atk.  371  ;  Young  v.  2Scho.  &  Lef.  554. 

Clerk,  Prec.  Cha.  138 ;  1  Trea.  Eq.  (m)  Twining  v.  Morris,  2  Bro. 

AS.  s.  8  ;  1  Ball  &  Beatty,  241 ;  C.  C.  326.     See  6  Ves.  jun.  338  ; 

Lord  Clermont  v.   Tasburgh,    1  10  Ves.  jun.  305,  S13,  398  ;  and 

Jac  &  Walk.  112.  see  Willan  v.  Willan,  1 6  Ves.  jun. 

(i)  Shirley  v.  Stratton,  1  Bro.  72 ;  Magrave  v.  Archbold,  1  Dow, 

C.C.410.  107. 

(/)  See  1  Ves.  jun.  21 1  ;  6  Ves.  (»)  Mason  v.  Armitage,  1 3  Ves. 

j«a.  539 ;.  13  Ves.  jun.  427  ;  Hig-  jun.  25.      See    Hill   v.  Buckley, 

ffmon  tj.  Clowes,    15   Ves.  jun.  17  Ves.  jun.  394. 


(I)  This  is  stated  in  the  judgment,  but  qu.  whether  it  appeared  in 

«*Jdencel 
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uer  not  authorized  by  the  authority  given  to  him,  a  specific 
performance  will  not  be  decreed  against  the  principal 
although  the  estate  be.  sold  for  a  greater  price  than  he 
required  for  it  (o).  At  least,  it  is  clearly  settled,  that  if 
an  agent  is  empowered  to  sell  an  estate  by  public  auction, 
a  sale  by  private  contract  is  not  within  his  authority.  For 
although  the  owner  may  have  fixed  the  price,  yet  the 
estate  might  have  sold  for  more  at  a  public  auction.  But 
if  an  agent  is  directed  to  sell  an  estate  by  private  contract, 
and  he  dispose  of  it  by  public  auction  for  a  larger  sum 
than  the  principal  required,  it  still  seems  open  to  con- 
tend that  the  purchaser  may  enforce  a  specific  perform- 
ance of  the  contract,  unless  some  particular  reason  should 
occur  to  induce  the  Court  to  refuse  its  aid. 

In  M ortlock  v.  Buller  (j>),  Lord  Eldon  said  he  should 
hesitate  long  before  he  should  state  as  a  clear  proposition, 
that  where  the  title  to  a  specific  performance  is  founded 
in  a  gross  breach  of  trust  by  an  agent  to  his  principal,  .a 
court  of  equity  would  assist  the  plaintiff  in  the  purpose 
of  availing  himself  of  that  breach  of  trust ;  and  whether 
the  principle  would  not  authorize  the  Court  to  leave  him 
to  law,  and  not  to  let  him  come  for  a  remedy  beyond  that 
There  were,  his  Lordship  added,  dicta  enough  well  to 
authorize  that. 

And  where  trustees  for  sale  of  an  estate  enter  into  a 
contract,  which  would  be  deemed  a  breach  of  trust,  equity 
will  not  only  refuse  to  interfere  in  favour  of  the  purchaser, 
but  will  even  at  the  suit  of  the  cestui*  que  trust  restrain 
the  trustees  from  executing  the  contract,  and  the  purchaser 
will  be  left  to  his  remedy  at  law(y). 

(o)  Daniel   t>.    Adams,    Ambl.  v.  Noel,  5  Madd.  438. 

485;  et  vide  a  dictum  by  Lord  (q)  M ortlock  v.  Buller,  10  Ve* 

Eldon    in    Coles  v.  Trecothick,  jun.  292.     See  Hill  v.  Buekleft 

1  Smiths  Rep.  247.  17  Ves.  jun.  394 ;  Bridger  o.RtCQ, 

(p)  10  Yes.  jun.  292;  and  see  1  Jac.  &  Walk.  74. 
the  close  of  the  judgment,  Ord 
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If  a  person,  entitled  in  default  of  execution  of  a  power  of 
sale,  contract  to  sell  the  estate,  not  as  owner,  but  merely 
as  the  agent  of  the  trustees,  and  the  contract  could  not,* 
under  the  circumstances,  have  been  carried  into  execution 
against  the  trustees,  it  will  not  be  enforced  against  the 
agent,  although  he  himself  become  entitled  to  the  estate 
before  the  decree  (r),  (I). 

Where  a  person  takes  upon  himself  to  contract  for  the 
sale  of  an  estate,  and  is  not  absolute  owner  of  it,  nor  has 
k  in  his  power  by  the  ordinary  course  of  law  or  equity  to 
make  himself  so ;  though  the  owner  offer  to  make  the  seller 
a  title,  yet  equity  will  not  force  the  buyer  to  take  it,  for 
every  seller  ought  to  be  a  bond  Jide  contractor  (s) :  and  it 
would  lead  to  infinite  mischief  if  one  man  were  permitted 
to  speculate  upon  the  sale  of  another's  estate:  Besides,  the 
remedy  is  not  mutual,  which  perhaps  is  of  itself  a  suffi- 
cient objection  in  a  case  of  this  nature.  In  Armiger  v. 
Clarke  (/),  a  tenant  for  life  contracted  to  sell  the  inherit- 
ance ;  after  his  death,  his  son,  who  was  entitled  to  the 
estate  in  remainder,  and  was  not  bound  by  his  father's 

(r)  Mortlock  v.  Buller,  10  Ves.  himself  not  to  have  any  title,  has 

jin.  292.  been  allowed  to  enforce  the  con- 

(s)  Tendring  v.  London,  2  Eq.  tract  by  procuring  a  title  before 

Ca.  Abr.  680,  pi.  9.     See  10  Ves.  the  report, 

jun.  315  ;   and   1   Jac.  &  Walk.  (t)  Bunfr.  Ill  ;  seeposty  ch.  6; 

421 ;  and  query,  whether  there  is  Hamilton  v.  Grant,  3  Dow,  33. 
«y  case,  in  which  a  man,  knowing. 

(I)  From  the  papers  in  this  cause,  it  seems  that  Mr.  Buller  treated' 
with  Mr.  Mortlock  as  the  owner  of  the  estate,  and  this  appeared  from 
the  receipt  for  the  purchase-money,  where  the  estate  was.  called,  "  the 
property  of  JoJm  Buller,  Esq."  and  Mr.  Mortlock  had  not  any  know- 
iedgt  whatever  that  the  estate  was  in  settlement.  See  Lawrenson. 
*  Butler,  1  Scha  *  Lef.  13. 

Since  this  note  was  written,  an  action  brought  by  Mr.  Mortlock 
apart  Mr.  Buller,  for  breach  of  contract,  came  on  for  trial,  when  it 
vis  compromised  on  terms  very  advantageous  to  the  plaintiff.  See 
2  Ball  &  Beatty,  60 ;  and  see  2  Dow,  518- 

O  3 
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covenant,  brought  a  bill  for  a  specific  performance  against 
the  purchaser,  and  it  was  dismissed  chiefly  upon  this  prin- 
ciple, that  the  remedy  was  not  mutual.  And  in  Noel  v. 
Hoy  (u),  it  was  said,  that  if  A.  sells  jB.'s  estate,  although 
B.  is  willing  to  confirm  the  contract,  A.  cannot  enforce  it : 
there  is  no  mutuality.  But  in  Williams  v.  Garter  (*r),  the 
estate  was  sold,  and  it  was  afterwards  discovered  that  it 
was  bound  by  marriage  articles,  which  it  was  decided  in 
a  suit  instituted  for  the  purpose,  authorized  the  introduc- 
tion of  a  power  of  sale  in  the  trustees,  and  thereupon  a 
bill  was  filed  by  them  and  the  seller  for  a  specific  perform- 
ance. The  Vice-Chancellor  overruled  the  objection,  that 
there  was  no  mutuality  in  the  agreement,  and  decreed 
a  specific  performance. 

And  on  the  other  hand,  where  a  bon&jide  vendor  has 
not  a  title  to  the  estate,  the  Court  will  not,  in  favour  of  the 
purchaser,  decree  an  impossibility,  but  will  leave  the  pur- 
chaser to  his  remedy  at  law  upon  the  articles  (y)  ;  and, 
although  he  must  necessarily  obtain  a  verdict,  if  he  have 
recourse  to  law,  yet  he  would  obtain  nominal  damages 
only  (s),  for  a  purchaser  is  not  entitled  to  any  compensa- 
tion for  the  fancied  goodness  of  his  bargain,  which  he  may 
suppose  he  has  lost 

But  where  the  purchaser  is  willing  to  take  the  title, 
such  as  it  is,  it  is  apprehended  that  he  may  do  so.  In 
a  late  case  (a),  Lord  Redesdale  said,  that  the  plaintiff  in 
equity  must  show  that  in  seeking  the  performance,  he  does 
not  call  upon  the  other  party  to  do  an  act  which  he  is  not 
lawfully  competent  to  do  ;  for,  if  he  does,  a  consequence 

•    (w)  V.  C.  23  Feb.  1820,  MS.  (z)  Heaureau  .  v.   Thornhill,   2 

Or)  MS.  V.C.  1821.  Blackst.  1078;  and  see  3  Bos.  & 

(y)  Crop  v.  Norton,  2  Atk.  74;  Pull.  167.     See  Brig's  case,  Palm. 

0  Mod.  233 ;   Cornwall  v.  Wil-  364.     Vide  past. 

liams,   Colles,  P.  C.  390 ;  Benet  (a)  Harnett  v.  Yielding,  2  Scho. 

College  v.  Carey,    3  Bro.  C.  C.  &  Le£  549.  •  See  post. 

390. 
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is  produced  that  quite  passes  by  the  object  of  the  Court  in 
exercising  the  jurisdiction,  which  is  to  do  more  complete 
justice.  If  a  party  is  compelled  to  do  an  act  which  he  is 
not  lawfully  authorized  to  do,  he  is  exposed  to  a  new 
action  for  damages,  at  the  suit  of  the  person  injured  by 
such  act ;  and,  therefore,  if  a  bill  is  filed  for  a  specific  per- 
formance of  an  agreement  made  by  a  man  who  appears 
to  have  a  bad  title,  he  is  not  compellable  to  execute  it,  un- 
less the  party  seeking  performance  is  willing  to  accept 
such  a  title  as  he  can  give,  and  that  only  in  case  where  an 
injury  would  be  sustained  by  the  party  plaintiff,  in  case  he 
were  not  to  get  such  an  execution  of  the  agreement  as  the 
defendant  can  give.  His  Lordship  took  the  reason  to  be 
this,  among  others,  not  only  that  it  is  laying  the  founda- 
tion of  an  action  at  law,  in  which  damages  may  be  re- 
covered against  the  party,  but  also  that  it  is  by  possibility 
injuring  a  third  person,  by  creating  a  title  with  which  he 
may  have  to  contend. 

It  is,  however,  the  received  opinion,  that  the  purchaser 
may  elect  to  take  the  title,  such  as  it  is,  although  no  injury 
would  be  sustained  by  him  in  case  the  agreement  were  not 
executed,  nor  does  the  rule  seem  to  lead  to  the  difficulty 
which  has  been  apprehended ;  for,  in  such  a  case,  the 
covenants  must,  of  course,  be  so  framed,  as  not  to  leave 
the  seller  exposed  to  an  action  on  account  of  the  flaw  in  the 
title;  but  where  the  conveyance  would  be  merely  void,  and 
might  embarrass  persons  claiming  under  the  same  title  as 
the  seller,  equity  seems  to  refuse  its  aid  on  substantial 
grounds  (b). 

But  where  a  tenant  for  life  with  a  power  of  sale,  first 
settling  other  estates  of  equal  or  better  value,  sold  the 
estate  under  an  apprehension  that  he  had  power  to  convey 

(b)  See  Ellard  t>.  Lord  Llandaff,   1    Ball  &  Beatty,   244.      See 
ORourke  o.  Percival,  2  Ball  &  Beatty,  56. 
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the  fee,  the  Court  refused  to  compel  him  to  settle  another 
estate,  in  order  to  enable  him  to  complete  his  contract  (c). 

To  enable  the  Court  to  decree  a  specific  performance 
against  a  vendor,  it  is  not,  however,  necessary  that  he 
should  have  the  legal  estate ;  for  if  he  has  an  equitable 
title,  a  performance  in  specie  will  be  decreed  (d)f  and  he 
must  obtain  the  concurrence  of  the  persons  seised  of  the 
legal  estate. 

Although,  as  we  have  seen,  a  vendor  cannot  demand 
the  aid  of  equity,  unless  he  is  a  bondjide  contractor,  yet 
the  circumstance  that  the  purchaser  is  a  nominal  contractor, 
and  purchases  in  trust  for  another  person,  is  immaterial ; 
for  it  happens,  in  a  vast  proportion  of  cases,  that  the  con- 
tract is  entered  into  in  the  name  of  a  trustee  (e),  and  the 
mere  fact  of  a  quarrel  having  taken  place  between  the 
vendor  and  the  real  purchaser,  totally  unconnected  with 
the  subject  of  the  contract  (/),  or  even  a  bare  refusal  by 
the  vendor  to  deal  with  the  real  contractor  (jg),  is  not  a 
sufficient  ground  to  refuse  a  performance  in  specie  of  the 
agreement. 

But  if  a  person  apply  to  purchase  an  estate,  and  the 
vendor  expressly  refuse  to  treat  with  him,  unless  the 
money  is  paid  down,  which  he  is  unable  to  do,  but  pro- 
cures some  other  person  to  purchase  the  estate  on  his 
account,  it  seems  clear,  that  at  least  the  time  appointed 
for  payment  of  the  money  will  be  deemed  of  the  very 
essence  of  the  contract  (A).     So  if  a  person  apply  to  pur- 

(c)  Howell  v.George,  1  Madd.l.     Mr.  Brown's  note   of  this   case  '  Jl 

(d)  Crop  v.  Norton,  2  Atk.  74.  evinces  the  danger  of  relying  on 
See  Costigan  v.  Hastier,  2  Scho.  short  notes  of  cases ;  see  1  Bro. 
&  Lef.  J 60.  C.  C.  95,  n.     See  Q'Herlihy  v. 

(e)  Hall  v.  Warren,  9  Ves.  jun.  Hedges,  1  Schoales  &  Lefroy's 
605.            (/)  S.  C.  Rep.  123  ;  but  note,  that  case  was 

(g)  Lord  Irnham  v.  Child,  between  landlord  and  tenant ;  and 
1  Bro.  C.  C.  92.  see  Featherstonhaugh  v.  Fenwick> 

(h)  Popham  r.Eyre,  Lofi%786.      17  Ves.  jun.  298, 
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executors,  pretending  that  he  had  a  commission  from  a 
friend  or  relation  of  Peele's,  who  lived  in  the  country*  to 
buy  the  house  at  any  price,  and  he  accordingly  obtained 
a  conveyance  of  it  to  a  person  nominated  by  him  under  a 
secret  trust  for  himself.  Garrick  filed  a  bill  against  him, 
and  the  purchase  was  decreed  fraudulent,  and  set  aside 
with  costs. 

An  agreement  for  the  sale  of  an  annuity  for  three  lives, 
to  be  named  by  the  purchaser,  and  to  commence  imme- 
diately, will  be  decreed,  although  the  lives  have  not  been 
named,  if  the  delay  has  been  occasioned  by  the  seller  (/). 


In  some  cases  (m)>  it  has  been  holden,  that  where  no 
action  at  law  will  lie  to  recover  damages,  equity  will  not 
execute  the  agreement  in  specie;  for  equity  will  never 
make  that  a  good  agreement,  which  is  not  so  by  law ;  but, 
in  other  cases  (n),  the  contrary  has  been  holden,  and 
relief  been  given  accordingly. 

Perhaps  the  following  distinctions  are  authorized  by  the 
cases,  and  will  reconcile  them. 

First,  That  although  the  agreement  be  void  at  law,  yet 
a  specific  performance  will  be  decreed,  if  there  is  a  clear 
ground  for  the  interference  of  equity,  according  to  the 
general  rules  of  the  Court ;  and,  however  unqualifiedly 
the  contrary  rule  may  have  been  laid  down,  there  is  not 
(that  I  am  aware  of)  any  case  clearly  entitled  to  the  aid 


(I)  Pritchard  v.  Ovey,  1  Jac. 
&  Walk.  396. 

(m)  The  Marquis  of  Normanby 
v.  Duke  of  Devonshire,  2  Freem. 
216;  Dr.  Betesworth  v.  Dean  and 
Chapter  of  St.  Paul's,  Sel.  Cha.  Ca. 
66;  and  see  2  Eq.  Ca.  Abr.  15, 
23,  notis;  and  Fonbl.  n.  (c)  to 
1  Trea.  Eq.  138,  and  n.  (A)  to 
p.  204,  ibid. 


(n)  Winged  v.  Lefebury,  2  Eq. 
Ca.  Abr.  32,  pi.  43  ;  Acton  o. 
Pierce,  2  Vern.  480 ;  Cannel  r. 
Buckle,  2  P.  Wms.  243 ;  Norton 
v.  Mascall,  2  Vern.  24 ;  and  Hall 
v.  Hardy,  3  P.  Wms.  187.  See 
East  India  Company  v.  Donald, 
9  Ves.  jun.  275 ;  1  Smith's  Rep. 
213. 
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equity  interposes  and  relieves  against  the  abuse,  or  allays 
the  rigour  of  the  law. 

The  case  of  the  Marquis  of  Normanby  v.  the  Duke  of 
Devonshire,  was,  I  believe,  the  first  in  which  this  point 
occurred ;  and,  according  to  a  manuscript  note,  it  appears 
that  Lord  Somers  called  in  the  two  chief  justices  on  the 
point,  whether  the  party,  on  the  letters  which  had  passed, 
could  have  recovered  damages  at  law  ?  They  were  of 
opinion  that  he  could  not,  and  Lord  Somers  accordingly 
dismissed  the  bill. 

So  there  are  very  few  cases  in  which  a  court  of  equity 
can  decree  a  performance  of  an  agreement  upon  which 
there  can  be  no  action  at  law,  according  to  the  words  of 
the  articles,  and  the  events  that  have  happened  (q). 


A  proviso,  in  a  contract  for  sale,  that  if  either  party  break 
the  agreement  he  shall  pay  a  sum  of  money  to  the  other, 
will  only  be  considered  in  the  nature  of  a  penalty  (r) ;  and 
consequently  a  specific  performance  will  be  decreed  just 
as  if  no  such  proviso  had  been  inserted.  The  defendant 
will  not  be  allowed  to  forfeit  the  penalty,  and  get  rid  of 
the  agreement  (s). 

Where  an  action  is  brought  for  the  recovery  of  the 
penalty,  to  entitle  the  party  bringing  it  to  recover,  he  ought 
punctually,  exactly,  and  literally,  to  have  completed  his 
part  (/).  And,  it  has  been  said,  that  if,  for  breach  of  an 
agreement,  to  which  a  penalty  was  annexed,  either  party 
recover  damages  at  law  beyond  the  penalty,  equity  will 
relieve  against  the  verdict,  on  payment  of  the  penalty 

(q)  Whitmel  v.  FarreJ,  1  Ves.  (s)  Hopson  v.  Trevor,  1  Str. 

250.  533;  2  P.  Wms.  191  ;  Parks  v. 

(r)  Howard  ©.  Hopkins,  2  Atk.  Wilson,  10  Mod.  515. 

371.     See  2  Scho.  &  Lef.  684;  (/)  Duke  of  St.  Alban's  v.  Shore* 

and  Magrave  v.  Aichbold,  1  Dow,  l  H.  Blackst.  270. 
107 ;  Daviea  v.  Penton,  6  Barn. 
&  Cress.  21 6. 
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only(u) ;  but  this  does  not  appear  to  be  well  founded,  for, 
if  the  party  have  two  remedies  at  law,  one  for  breach  of 
contract  upon  the  covenant,  or  agreement,  totks  quoties ; 
the  other  for  the  penalty  at  once  (V),  there  appears  to  be 
no  pretence  for  equity  to  relieve ;  although  where  large 
damages  have  been  recovered  at  law,  under  a  covenant 
which  it  was  unconscientious  strictly  to  enforce,  the  party 
may  be  relieved  in  equity,  upon  offering  to  perform  the 
covenant  according  to  conscience :  but  even  this  seems, 
in  some  measure,  to  be  usurping  the  province  of  a  jury, 
and  the  equity  is  administered  with  great  caution. 

Where  the  parties  have  expressly  stipulated,  that  in  case 
of  a  breach  by  either,  he  shall  pay  a  sum  named  as  liqui- 
dated damages,  the  whole  sum  may,  if  the  agreement  be 
broken,  be  recovered  at  law  (y). 


SECTION  in. 
(Jtfthe  Remedies  for  a  Breai 

If  either  the  vendor  or  vendee  refuse  to  perform  the 
contract,  the  other  may  bring  an  action  for  breach  of  con- 
tract, or  file  a  bill  for  a  specific  performance  (z) ;  although 
it  appears  to  have  been  formerly  thought  that  as  a  vendor 
only  wants  the  purchase-money,  his  remedy  was  at  law  (0). 

Where  one  party  fails  in  performing  the  contract,  the 
other,  if  he  means  to  rescind  the  contract,  should  give  a 
dear  notice  of  his  intention  (£)• 

(»)  Shenton  v.  Jordan,  Bunb.  (2)  Lewis  x>.  Lord  Lechmere, 

132;  but   the   reporter  adds  a  10  Mod.  503. 

fury,  for  this  seems  an  extraor-  (a)  See  Armiger  v.  Clark,  Bunb. 

dbsry  opinion.  Ill;  Withy  v.  Cottle,  I  Sim.  & 

(1)  See   Harrison  v.  Wright,  Stu.  174.    See  Kenney  v.  Wen- 

13  East,  343.  ham,  6  Madd.  3 15. 

(y)  Rally  v.   Jones,   1  Bing.  (6)  Reynolds  v.  Nelson,  6  Madd. 

302.  IS. 
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If  a  bill  be  filed  for  a  specific  performance,  the  Court 
will  enjoin  either  party  not  to  do  any  act  to  the  injury  of 
the  other.  Therefore,  if  the  purchaser  is  in  possession,  and 
has  not  paid  the  money,  the  Court  will  grant  an  injunctioa 
against  his  cutting  timber  (c)  ;  so,  on  the  other  hand,  the 
vendor  will  be  restrained  from  conveying  away  the  legal 
estate  in  the  property ;  because  such  a  measure  might  put 
the  purchaser  to  the  expense  of  making  another  party  to 
the  suit(rf);  and,  hfortiori,  he  will  be  restrained  from 
selling  the  estate  to  a  third  person  (e).  But  in  Spiller  v. 
Spiller  (/),  the  Lord  Chancellor  expressly  laid  it  down,  that 
upon  a  bill  filed  for  a  specific  performance,  he  wished  it  to 
be  understood,  that  the  Court  would  not  take  from  a  seller 
the  disposition  of  his  property.  So  injunctions  may  be 
granted  against  the  agents  of  the  parties.  But  an  injunc- 
tion will  not  be  granted  against  a  person  who  is  not  a 
party  to  the  suit;  and,  in  a  late  case,  in  which,  upon  a  bill 
filed  by  a  seller  for  a  specific  performance,  and  an  injunc- 
tion against  the  purchaser's  proceeding  at  law  to  recover 
the  deposit  from  the  seller's  attorney,  to  whom  it  was  paid, 
Sir  John  Leach,  V.  C.  refused  the  motion,  with  costs, 
because  the  attorney  was  not  a  party  to  the  suit  (g*). 

But  in  a  very  recent  case,  the  same  Judge  granted  an 
injunction  to  restrain  the  purchaser  from  proceeding  in  an 
action  against  the  auctioneer,  although  he  (the  auctioneer) 
was  not  a  party  to  the  suit ;  the  seller  offering  to  bring 
the  deposit  into  Court. 

In  all  cases  where  a  bill  in  equity  is  filed  for  a  specific 
performance,  either  party  may  in  general,  if  he  please,  have 
a  reference  as  to  the  title.     The  vendor  is  entitled  to  this 

(c)  Crockford  v.  Alexander,  15      ingham,  3  Ves.  &  Beam.  168. 
Ves.jun.  138.  (/)  30  June  1819,  MS.     S.C. 

(d)  Echliff  v.  Baldwin,  1  Ves.      3  Swanst.  556. 

jun.  267.  (g)  Brown  v.  Frost,  E.  T.  1 8 1 8. 

(e)  Curtis  r.  Marquis  of  Buck*     MS. 
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privilege  in  order  to  enable' him  to  make  out  a  title  before  a 
Master.  The  purchaser  is  allowed  this  right,  in  order  that 
be  may  have  the  title  assured  in  a  manner  he  otherwise 
could  not.  As  to  a  purchaser,  the  Court  never  acts  upon 
the  fact,  that  a  satisfactory  abstract  was  delivered,  unless 
the  party  has  clearly  bound  himself  to  accept  the  title  upon 
the  abstract ;  but  though  the  abstract  is  in  the  hands  of  the 
party  who  says  he  cannot  object  to  it,  yet  he  may  insist 
upon  a  reference ;  because,  by  the  production  of  papers, 
which  can  be  enforced,  and  by  the  examinations  and  in- 
quiries which  can  be  made  by  virtue  of  the  decree,  the  title 
may  be  examined  in  a  manner  it  never  could  upon  a  mere 
abstract  (A). .  Either  party  may,  however,  wave  this  right. 
Where  a  man  makes  a  purchase  of  an  estate,  to  which 
the  vendor  represents  that  he  has  a  good  title,  in  such  a 
case  the  purchaser  has  a  right  to  insist,  that  the  question 
whether  he  have  or  have  not  a  good  title  shall  be  sifted  to 
the  bottom  before  he  can  be  called  upon  to  adopt  either 
alternative,  and  before  the  vendor  can  be  let  off  from  his 
original  contract  (i). 

Where  the  purchaser  files  the  bill,  and  insists  that  the 
vendor  cannot  make  a  good  title,  equity  can  only  dismiss 
the  bill  with  costs,  although  the  court  will  compel  him  to 
make  out  the  title  if  he  have  the  ability  (k).  But  the. Court 
has  power  in  a  suit  so  framed  to  decide  whether  the  title 
isgoodorbad. 

If,  after  the  confirmation  of  a  report  in  favour  of  a  title, 
a  new  fact  appear,  by  which  the  title  is  affected,  the  title 
will  be  referred  back  to  the  Master  (/).  In  a  case  where 
the  seller  of  a  leasehold  estate  produced  the  leasehold  title, 
which  the  Master  thought  sufficient,  and  reported  accord- 

(*)  See  Lord  Eldon!s  judgment  (*)  Nicloson    v.    Wordsworth, 

n  Jenkins  v.  Hiles,  6  Ves.  jun.  2  Swanst.  365. 

653.  ,(*)  Jeudwine  v.  Alcock,  1  Mad. 

(0  S  Mer.  1 37 ,  per  Lord  Eldon.  597 . 
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ingly  ;  but  the  Court  held,  that  the  lessor's  title  ought  to 
have  been  produced,  and  sent  it  back  to  the  Master  to  re- 
view his  report ;  the  seller  had  liberty  given  to  him  to 
produce  the  freehold  title.  And  it  was  considered  that  the 
purchaser  was  at  liberty  to  enter  into  objections  to  the 
leasehold  title,  which  were  not  taken  upon  the  former  dis-> 
cussions  before  the  Master  (m).  And,  upon  the  objections 
being  afterwards  taken,  the  bill  was  dismissed  (»). 

So  where  it  appears  at  the  hearing  upon  the  exceptions, 
that  the  seller  can  clear  up  the  objection,  the  Court  has 
sometimes  sent  the  title  back  to  the  Master  to  review  his 
report,  and  in  such  a  case  it  is  not  necessary,  as  it  was 
held  by  Lord  Eldon,  that  the  Master  should  have  liberty 
to  receive  further  evidence.  He  may  receive  such  evi- 
dence without  any  express  authority.  In  the  case  of 
Esdaile  v.  Stephenson  (o),  it  appeared  that  the  estate  was 
subject  to  a  rent-charge,  and  a  term  to  secure  it ;  and 
the  purchaser's  counsel,  before  the  Master,  required  the 
seller  to  produce  a  release  of  it,  or  evidence  that  the 
jointress  would  release ;  but  although  he  did  not  do  so, 
the  Master  reported,  that  the  seller  could  make  a  good 
title  upon  the  jointress  releasing.  To  this  report  excep- 
tions were  taken.  The  Vice-Chancellor  consulted  the 
Lord  Chancellor,  and  stated  their  opinion  to  be,  that 
the  report  was  wrong.  It  should  have  been,  that  the  seller 
could  not  make  a  good  title  unless  the  jointress  joined ; 
and  the  Vice-Chancellor  recommended  in  future,  the  form 
of  such  a  report  to  be,  that  the  seller  could  not  make 
a  good  title,  because  A.  is  a  jointress,  and  no  sufficient 
evidence  has  been  produced  to  show  that  she  will  release. 
The  Lord  Chancellor  and  the  Vice-Chancellor  agreed, 

(m)  Fildes  v.  Hooker,  2  Mer.         (o)  V.  C.   8  Aug.   1822.  MS. 

424.  S.  C.   6   Madd.  366;    Pftton  0. 

(it)  6.  C.  V.  C.  3d  April  1818,  Rogers,  6  Madd.  256. 
MS;  3  Madd.  103. 
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the  seller,  he  would  report  in  favour  of  the  title.  If  *  suit 
should  be  necessary  to  try  their  equity,  he  would  report 
against  it. 

A  purchaser  may  file  a  bill  for  a  specific  performance, 
although  it  appears  by  the  abstract  that  the  vendor 
has  no  title,  and  yet  unless  he  chooses  to  take  the 
title,  the  Court  cannot  force  it  upon  him,  on  the  ground 
of  his  having  filed  the  bill  with  a  knowledge  of  the 
objection  (r). 

Where  objections  are  made  by  a  purchaser,  evidently 
with  a  view  to  gain  time,  the  Court  itself  will  enter  into 
the  consideration  of  the  objections,  without  referring  the 
title  to  a  Master.  So  where  a  bill  is  filed  by  a  purchaser, 
the  vendor,  the  defendant,  has  been  allowed,  after  answer, 
and  before  the  hearing  of  the  cause,  to  move,  that  an  in- 
quiry may  be  directed  as  to  the  title,  and  at  what  time 
the  abstract  was  delivered,  and  whether  it  was  sufficient 
This  was  allowed,  in  order  to  enable  the  Court  to  dispose 
of  the  cause  with  despatch  (*).  Again,  where  a  vendor 
files  a  bill  for  a  specific  performance,  and  the  purchaser 
submitted  to  perform  the  contract  if  a  good  title  could  be 
made,  asserting  that  upon  the  abstract  a  good  title  could 
not  be  made,  it  was,  upon  the  motion  of  the  plaintiff,  re- 
ferred to  the  Master  to  inquire  whether  a  good  title  could 
be  made,  and  whether  it  appeared  upon  the  abstract 
that  a  good  title  could  be  made  (/)•  Lord  Eldon  has 
observed,  that  some  degree  of  irritation  was  excited  in 
the  Court  by  persons  called  land-jobbers,  contracting  for 
estates  without  any  intention  of  paying  for  them,  and 
setting  up  defects  of  title,  merely  with  the  view  of  gain- 
ing time  to  dispose  of  them  ;  and,  on  that  ground,  Lord 
Rosslyn  was  prevailed  upon  to  direct  a  reference  of  the 

(r)  Stapylton  r.  Scott,  16  Ves.  jun.  272. 
(s)  Moss  v.  Matthews,  3  Ves.  jun.  279. 
(0  Wright  r.  Bond,  11  Ves.  jun.  39, 
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the  part  of  the  plaintiff,  as  a  ground  for  his  not  being 
compelled  to  perform  the  agreement,  the  Court  will 
decide  the  question  raised,  before  the  title  is  referred  to 
the  Master  (£). 

Until  lately,  it  was  not  the  general  practice,  to  make  an 
inquiry,  ab  ante,  at  what  time  the  plaintiff  could  make 
a  title  (c).  If,  upon  the  usual  reference  to  the  Master,  to 
inquire  whether  the  seller  could  make  a  good  title,  he 
reported  in  the  affirmative,  it  might,  with  a  view  to  costs, 
have  been  referred  back  to  the  Master,  to  inquire  whether 
a  good  title  could  have  been  made  at  the  filing  of  the  bill ; 
and  if  not,  when  it  was  that  a  good  title  could  be  made(rf) ; 
and  this  reference  might  be  made  as  well  after  a  decree, 
as  after  an  interlocutory  order.  The  Vice-Chancellor 
(Sir  John  Leach)  considered,  that  great  additional  ex* 
pense  and  delay  were  occasioned  by  parties  not  asking, 
in  the  first  instance,  where  the  circumstances  of  the  case 
made  it  material,  that  if  the  Master  should  find  that 
a  good  title  could  be  made,  then  that  he  might  inquire 
when  such  good  title  was  first  shown  to  the  purchaser  (t). 
In  a  later  case  of  Harrington  v.  Secretan,  where  the  pur* 
chaser  moved  for  a  second  order,  the  learned  Judge, under 
the  circumstances,  granted  the  motion ;  but  made  a  general 
rule,  which  he  has  since  regularly  followed,  that  the  first 
reference  should  be  to  see  whether  a  good  title  can  be 
made,  and  if  so,  at  the  request  of  either  party,  to  inquire 
when  the  seller  showed  a  title.  This  rule  appears  to  be 
entirely  free  from  objection. 

When  the  title  is  referred  to  the  Master  upon  motion, 
and  the  report  is  against  the  title,  the  defendant  may 

(b)  See  Blyth  o.  Elmherst,  ubi     1  Madd.  211  ;  and  see  Lubin  v. 
sup.  Skelton's  case,  1  Ves.  &  Bea.     Lightbody,  8  Price,  606. 

517;  Wallinger  v.  Hilbert,  1  Mer.  (d)  Daly  v.  Osborne,  I  Mer.  382; 

104;  Lowe  v.  Manners,  1  Mer.  19;  Birch  v.  Haynes,  2  Mer.  444. 

Portman  v.  Mill,  2  Russ.  570.  (e)  Hyde  v.  Wroughton,  3  Madd. 

(c)  Gibson  v.  Clarke,  2  Ves.  &  279.    See  Anon.  3  Madd*  495. 
Bea.  103.  See  Jennings  v.  Hopton, 
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could  be  immediately  made  good(») — where  the  purchaser 
had  a  sort  of  mixed  possession  with  the  vendor,  and  had 
paid  part  of  the  purchase-money,  was  insolvent,  and  had 
attempted  without  effect  to  sell  the  estate  (0) — where  the 
purchaser  approved  of  the  title  and  prepared  a  convey- 
ance, and  then  raised  objections  (p) — where  the  purchaser 
had  been  guilty  of  laches,  and  cut  underwood  (y).  Even 
in  a  case  where  it  appeared  on  the  face  of  the  abstract 
that  the  title  was  bad,  but  the  purchaser  had  sold  and 
conveyed  the  estate  to  another  purchaser  (r).  So  where 
from  circumstances  an  acceptance  of  the  title  was  in- 
ferred^)— again,  where  a  time  was  fixed  for  payment  of 
the  purchase-money  by  instalments,  and  the  property  was 
a  coal-mine  (t).  In  all  these  cases  the  rule  has  been 
applied,  and  if  the  estate  be  sold  under  a  decree,  the  pur- 
chaser, if  he  enters  into  possession,  will  be  compelled  to 
pay  his  purchase-money  into  Court,  unless  he  entered 
with  (he  express  consent  of  the  Court  (u). 

But  where  the  sale  is  not  by  the  Court,  and  the  seller 
has  thought  proper  to  put  the  purchaser  into  possession, 
with  an  understanding  between  them  that  he  shall  not 
pay  his  money  until  he  has  a  title,  the  purchaser  cannot 


(n)  Gibson  v.  Clarke,  1  Ves.  & 
Beam.  500.     See  1  Madd.  607. 

(o)  Hall  v.  Jenkinson,  2  Ves.  & 
Beam.  12.5. 

(/>)  Watson  v.  Upton,  Coop. 
92,  n.  But  see  Bonner  v.  Johnston, 
1  Mer.  366 ;  and  see  Crutchley  v. 
Jerningham,  2  Mer.  502 ;  Fournier 
v.  Edwards,  T.  T.  1819,  V.  C. 
The  deeds  were  executed,  and  an 
application  was  made  for  the  com- 
pletion of  the  purchase,  but  the 
purchaser  had  not  the  money. 
The  motion  was  made  upon  the 
answer,  by  which  the  defendant 


claimed  compensation  for   some 
charges. 

(g)  Burroughs  v.  Oakley,  1  Mer. 
52,  376 ;  Dixon  v.  Astley,  1  Mer. 
133,  378,  n.;  Bradshaw  t>.  Brad- 
shaw,  2  Mer.  492. 

(r)  Brown  v.  Kelty,  L.  I.  Hall, 
July  1816,  MS. 

(s)  Boothby  v.  Walker,  1  Madd. 
197 ;  and  see  Smith  v.  Lloyd, 
1  Madd.  83. 

(t)  Buck  v.  Lodge,  18  Ves.  jun. 
450. 

(u)  Anon.  L.  I.  Hall,  16  July 
1816,  MS. 
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Where  a  vendor  files  a  bill  for  an  injunction  and  a 
specific  performance,  the  Court  will,  upon  granting  the 
injunction,  put  him  upon  proper  terms,  and  therefore  will 
in  most  cases  order  him  to  pay  the  deposit  into  court 
But  where  the  seller  at  the  time  of  the  bill  filed  is  able 
and  willing  to  make  a  good  tide  to  the  estate  sold,  and 
the  purchaser  improperly  refuses  to  complete  the  contract, 
although  the  seller  is  in  possession  of  the  estate,  he  will 
not  be  compelled  to  pay  the  deposit  into  court,  because 
it  is  the  fault  of  the  purchaser  and  not  of  the  seller  that 
the  latter  retains  both  the  deposit  and  the  estate  (e). 

Although  the  defendant,  by  his  answer,  put  in  issue  an 
objection  to  the  title,  and  both  parties  examine  witnesses 
to  the  point  before  the  hearing,  yet,  upon  a  reference  to 
the  Master,  both  sides  may  produce  further  evidence 
before  him  (/). 

If  the  seller  has  vested  in  him  legally,  or  equitably,  all 
the  interest  in  the  estate,  it  cannot  be  objected  to  the  Mas- 
ter's report  in  favour  of  the  title  that  the  legal  estate  is 
outstanding,  although  in  a  lunatic,  against  whom  no  com- 
mission has  issued.  The  vendor  has  the  power,  provided 
he  will  take  the  means  necessary  for  the  purpose  of 
making  a  good  title.  If  he  neglect  this,  the  question 
will  properly  arise  when  the  Master  comes  to  settle  the 
conveyance  (g). 

Where  an  estate  is  sold  in  lots  to  different  persons,  the 
vendor  cannot  include  them  in  one  bill,  for  each  party's 
case  is  distinct,  and  must  depend  upon  its  own  peculiar 
circumstances,  and  there  must  be  a  distinct  bill  upon  each 
contract  (A).     In  demurring  to  a  bill  against  distinct  pur- 

(e)  Wynne  v.  Griffith,    1  Sim.         (g)  Berkeley  v.  Dauh,  16Ves. 
&  Stu.  147.  ,  jun.  380. 

(k)  Rayner  v.  Julian,  2  Dick. 

(/)  Vancouver  v.  Bliss,  1 1  Ves.     677  ;  Brookes  v.  Lord  WWlwortb, 
jun.  438.  1  Madd.  86. 
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chasers,  as  multifarious,  the  defendants  need  not  deny 
combination  (*),  although  that  was  formerly  deemed 
essential  (A). 

If  the  purchaser's  defence  to  a  bill  for  a  specific  perform- 
ance rest  merely  on  the  want  of  title  in  the  vendor,  he 
ought  to  depend  on  his  answer,  and  not  to  file  a  cross-bill 
to  have  the  agreement  delivered  up ;  because  the  vendor 
can  make  no  use  of  the  contract  if  he  have  no  title  (/)• 
And  a  purchaser  should  not  make  the  stewards  or  receivers 
of  the  vendor  parties  to  his  bill  for  a  specific  performance; 
for  although,  as  we  have  already  seen,  the  vendor  is 
deemed  a  trustee  for  the  purchaser,  yet  this  rule  does  not 
extend  to  the  agents  of  the  vendor  (ni). 

Where  the  plaintiff,  in  a  bill  for  a  specific  performance, 
cannot  prove  his  agreement,  as  laid ;  but  the  defendant, 
who  proves  the  agreement  to  be  different,  offers  to  perform 
specifically  the  agreement  which  he  represents ;  the  Court 
will  execute  the  agreement  as  proved  by  the  answer,  with- 
out a  cross-bill,  although  the  plaintiff  should  wish  to  have 
the  bill  dismissed  (n),  if  the  Court  think  the  defendant 
entitled  to  a  specific  performance  (0). 

But,  if  a  plaintiff  insist  upon  a  particular  construction 
tf  a  contract,  and  the  Court  decides  against  him,  he  will 
not  be  allowed  a  specific  performance  according  to  the 
construction  against  which  he  has  contended.  It  is  not 
like  the  case  of  a  plaintiff  calling  upon  the  Court  to  construe 
and  execute  an  agreement  according  to  the  true  construc- 
tion ;  suggesting  that  which  he  conceives  to  be  so  (/?)• 

If  a  bill  for  a  specific  performance  be  dismissed,  it 

(i)  Brookes  r.Whitworth,  l  Mad,  (n)  Fife  v.  Clayton,  13  Vea.  jun. 

W.  546. 

(t)  Bull  v.  Allen,  Bunb.  69.  (0)  Higginson  v.  Clowes,  13  Ves. 

(/)  Hilton  v.  Barrow,  1  Ves.  jun.  jun.  5 1 6. 

284*  (p)  Clowes  v.  Higginson,  1  Ves. 

(«)  Macnamara   v.    Williams,     &  Beam.  524. 

8  Ves.  jun.  148. 
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would  require  a  clear  and  distinct  case  to  be  made  out 
and  prayed,  to  entitle  the  plaintiff  to  an  account  of  rents, 
or  the  like  (y). 

If  a  purchaser  have  recourse  to  equity,  and  it  appear 
that  the  vendor  has,  since  the  filing  of  the  bill,  sold  the 
estate  to  another  person,  the  Court  will,  it  has  been  deter- 
mined, refer  it  to  a  Master,  to  inquire  what  damage  the 
purchaser  has  sustained ;  and  the  sum  which  shall  be  found 
due,  together  with  costs,  will  be  directed  to  be  paid  to 
him  (r).  Equity,  however,  cannot  give  the  purchaser  any 
compensation  where  he  files  a  bill  to  have  the  contract 
delivered  up  on  account  of  the  defective  title  of  the  vendor. 
But  he  will  obtain  a  decree  for  delivering  up  of  the  con- 
tract, without  prejudice  to  his  remedy  at  law  for  breach 
of  it  ($). 

In  a  recent  case,  upon  a  specific  performance,  where 
Lord  Eldon  refused  to  direct  an  issue  or  an  inquiry  be- 
fore the  Master,  with  a  view  to  damages,  his  Lordship 
said,  that  the  plaintiff  must  take  that  remedy,  if  he  chooses 
it,  at  law.  In  Denton  v.  Stewart,  the  defendant  had  it 
in  his  power  to  perform  the  agreement,  and  put  it  out  of 
his  power  pending  the  suit.  The  case,  if  it  was  not  to  be 
supported  upon  that  distinction,  was  not  according  to  the 
principles  of  the  Court  (f). 

In  a  late  case  (w),  where  a  seller  had,  after  a  contract 
for  sale,  sold  at  an  advance  to  another  person,  the  bill 
filed  by  the  first  purchaser  prayed,  that  if  the  second  pur- 
chaser bought  without  notice,  the  seller  might  account  to 

(^Williams  v.Shaw,  3  Russ.l 78,  (s)   Gwiilim  v.  Stone,  14  Ves* 

and  Stevens  v.  Guppy,  3  Russ.  171.  jim.  1 28. 

(r)  Denton  v.  Stewart,  1  Cox,  (t)  Todd  v.  Gee,  17  Ves.  jun. 

258;  1  Ves.jun.329;  17  Ves.jun.  273;    Blore   v.    Sutton,   3  Mer. 

276,  cited;   Reg.  Lib.  A.  1785,  237. 

fol.  552,  717  ;  supra*  p.  108,  n. ;  (a)  Daniels  v.  Davison,  16  Ves. 

Greenway  v.  Adams,  12  Ves.  jun.  jun.  249. 
395. 
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the  plaintiff  for  the  advanced  price.  It  was  not  necessary 
to  decide  the  point ;  but  Lord  Eldon  observed,  that  the 
estate  by  the  first  contract,  becoming  the  property  of  the 
vendee,  the  effect  was  that  the  vendor  was  seised  as  a 
trustee  for  him ;  and  the  question  then  would  be,  whether 
the  vendor  should  be  permitted  to  sell  for  his  own  advan- 
tage the  estate  of  which  he  was  so  seised  in  trust,  or 
should  not  be  considered  as  selling  it  for  the  benefit  of 
that  person  for  whom,  by  the  first  agreement,  he  became 
trustee,  and  therefore  liable  to  account  The  ultimate 
decision  was,  that  the  first  purchaser  was  entitled  to 
a  specific  performance  against  the  seller  and  the  second 
purchaser,  the  latter  being  considered  to  take  subject  to 
the  equity  of  the  first  purchaser,  to  have  a  conveyance  of 
the  estate  at  the  price  which  he  agreed  to  pay  for  it  (#). 

But  where  the  contract  has  been  executed,  a  bill  can- 
not be  filed  simply  for  compensation,  e.  g.  where  the 
rental  of  the  estate  was  represented  higher  than  its  actual 
amount  (3/). 

It  may  here  be  observed,  that  if  an  exception  taken  to 
a  report  that  a  good  title  cannot  be  made,  be  overruled, 
the  vendor  should  obtain  an  order  for  the  exception  to 
stand  over ;  as,  if  disallowed,  it  would  appear  upon  record 
that  a  good  title  could  not  be  made  (s). 

If  the  abstract  be  not  delivered  in  time,  or  objections 
arise  to  the  title,  the  vendee  may  bring  an  action  at  law 
for  non-performance  of  the  agreement,  in  which  case  the 
vendor's  remedy  (if  he  can  insist  on  the  contract  being 
specifically  performed)  is  to  file  a  bill  for  a  specific  per- 
formance, and  an  injunction  to  restrain  the  proceedings 
at  law ;  and  the  vendor  may  file  his  bill  for  a  performance 
i*  specie,  although  the  vendee  may  have  recovered  his 

(*)    17  Ves.jun.  433. 

(y)  Newham  t?.  May,  10  Pries,  117. 

(z)  See  1  Ves.  jun.  5(37. 
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would  re  #  r**  ^V^  be  granted,  the  Court 

and  prr  #  ff$*  f^Master's  report  as  to  the 

or  the  JirMaol*'*    -brought  on  the  ground  of  want 

if       sffi"*'* 

*^af  **li*(t}         act  *  kill  being  filed  for  a  specific 

^  //j/**^^^  purchase-money  without  putting  in 

~~  ^df^^Tal^9^  discover  that  a  fraud  was  com- 

mas***' ju  he  is  not  precluded  from  bringing  an 
jjpd  *  jLfges  if  he  come  recently  after  discovery  of 

tk**y  defendant  in  a  suit  for  a  specific  performance, 

^^cree,  bring  an  action  at  law  against  the  plaintiff 

^".w /br  damages,  and  the  decree  proceeded  upon 


ir 


*  \Lppd  that  he  had  waved  the  literal  performance  of 
{kings  f°T  breach  of  which  the  action  is  brought, 


£e  time  appointed  for  performance  of  the  contract, 


fl-nity  will  enjoin  the  action  (c). 

Inhere  the  purchaser  has  paid  any  part  of  the  purchase 
fD0Deyv  and  the  seller  does  not  complete  his  engagement, 
go  that  the  contract  is  totally  unexecuted,  he,  the  pur- 
chaser, may  affirm  the  agreement,  by  bringing  an  action 
for  the  non-performance  of  it,  or  he  may  elect  to  disaffirm 
the  agreement  ab  initio,  and  may  bring  an  action  for  money 
had  and  received  to  his  use  (rf). 

In  this  latter  action,  however,  the  plaintiff  cannot  re- 
cover more  than  the  money  paid,  although  the  estate  has 
risen  in  value  ;  while,  on  the  other  hand,  it  may  perhaps 
be  thought,  that  if  the  estate  has  experienced  a  diminution 
in  value,  he  can  only  recover  the  damages  he  sustained 
by  the  estate  not  being  conveyed,  that  being  the  only 

(a)  Church  v.  Legeyt,  1  Pr.  SOI.         (d)  See  2  Burr.  101]  ;  Fairer 

(&)  Jeudwine  v.  Slade,  2  Esp.  v.  Nightingale,  2  Esp.  Ca.  659; 

Ca.  257.  Hunt  v.  Silk,  5  East,  440 ;  Squire 

(c)  Reynolds  r.  Nelson,  6  Mad.  r.  Tod,  1  Camp.  N.  P.  293.    See 

290.  Levy  v.  Haw,  ]  Taunt.  65. 
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money  retained  by  the  defendant  against  conscience ;  and 
therefore  the  plaintiff,  ex  aquo  et  bono,  ought  not  to  recover 
any  more  (e). 

The  right  to  disaffirm  the  agreement  is,  in  some  cases, 
of  great  importance*  If  an  agent  enter  into  an  agree- 
ment on  behalf  of  his  principal,  but  on  the  face  of  the 
agreement  the  agent  appear  to  be  the  real  purchaser,  and 
is  so  considered  by  the  vendor,  yet  if  the  purchaser 
actually  pay  the  deposit,  although  through  the  medium 
of  his  agent,  and  the  vendor  do  not  complete  his  engage- 
ment, so  that  the  contract  is  rescindable,  the  purchaser 
himself  may  maintain  an  action  for  recovery  of  the 
deposit,  which  will  be  considered  as  money  received  by 
the  vendor  to  the  use  of  the  real  purchaser  (f). 

But  if  a  man  enter  into  a  contract  expressly  as  agent 
far  a  third  person,  although  really  for  his  own  benefit, 
and  the  other  party  has  no  notice  that  the  supposed 
agent  is  the  principal,  the  latter  cannot  maintain  an 
action  upon  the  contract  without  first  disclosing  to  the 
other  party  that  he  is  the  principal  (g). 

Where  a  purchaser  rests  his  action  on  a  defect  in  the 
title,  it  is  not  sufficient  to  show  that  the  title  has  been 
deemed  insufficient  by  conveyancers,  but  he  must  prove 
the  title  bad  (A). 

If  he  succeed  in  proving  the  title  bad,  he  will  according 
to  the  counts  upon  which  he  recovers  obtain  a  verdict 
either  for  his  deposit,  or  for  damages,  which  in  most 
cues  would  be  regulated  by  the  amount  of  the  deposit 

If  he  declare  on  the  common  money-counts,  he  of  course 

(f)  See  Moses   v.    M'Farlan,  Read,  SCampb.Ca.  338 ;  Bethune 

2Bmr.  1005;  Dutch  v.  Warren,  v.  Farebrother,  5  Mau.  &  Selw. 

&  1010,  cited ;  and  Str.  406 ;  S.C.  385,  39 1 ,  cited. 
Dtle  v.  Sollet,  4  Burr.  21 33,  sed         (g)  Bickerton  v.  Burrell,  5  Mau. 

ft  &  Sel.  383. 

(/)  Duke  of  Norfolk  r.  Worthy,         (h)  Cornfield  v.  Gilbert,  4  Esp. 

1  Camp.  Ca.  337-    See  Edden  v.  Ca.  221. 
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cannot  obtain  any  damages  for  the  loss  of  his  bargain  ; 
and  even  if  he  affirm  the  agreement  by  bringing  an  action 
for  non-performance  of  it,  he  will  obtain  nominal  damages 
only  for  the  loss  of  his  bargain  (i),  because  a  purchaser  is 
not  entitled  to  any  compensation  for  the  fancied  goodness 
of  his  bargain  which  he  may  suppose  he  has  lost,  where 
the  vendor  is,  without  fraud,  incapable  of  making  a  title. 
And  in  a  late  case  (k),  where  an  auctioneer  who  had  ad- 
vanced some  money  on  an  estate,  sold  it  by  auction  after 
the  authority  from  his  principal  had  expired,  and  the  prin- 
cipal refused  to  confirm  the  sale,  the  Court  of  Common 
Pleas,  in  an  action  brought  by  the  purchaser,  in  which  he 
declared  on  the  agreement,  and  for  money  had  and  re- 
ceived, &c.  would  not  allow  him  damages  for  the  loss  of 

m 

his  bargain,  although  it  was  proved  that  the  estate  was 
worth  nearly  twice  the  sum  which  he  gave  for  it. 

But  in  a  recent  case  (/),  where  a  person  who  had  con- 
tracted for  the  purchase  of  an  estate,  but  had  not  obtained 
a  conveyance  of  it,  sold  it  by  auction  with  a  stipulation 
to  make  a  good  title  by  a  day  named,  but  which  he  was 
unable  to  do,  as  the  vendor  to  him  refused  to  convey,  it 
was  held,  that  the  purchaser  by  auction  might,  beyond  his 
expenses,  recover  damages  for  the  loss  which  he  sustained 
by  not  having  the  contract  carried  into  effect.  Lord 
Tenterden  observed,  that  upon  the  present  occasion  he 
could  only  say,  that  if  it  is  advanced  as  a  general  pro- 
position, that  where  a  vendor  cannot  make  a  good  title, 
the  purchaser  shall  recover  nothing  more  than  nominal 
damages,  he  was  by  no  means  prepared  to  assent  to  it. 
If  it  were  necessary  to  decide  the  point,  he  should  desire 
to  have  time  for  consideration.     But  the  circumstances  of 

(t)  Flureau  g.Thornhill,  2  Blaks.  dix,  No.  7  ;  and  see  Jones  r.  Dyke, 

1078  ;  and  see  3  Bos.  &  Pull.  1G7.  MS.  Appendix,  No.  8. 
See  Brig's  case,  Palm.  364.  (/)    Hopkins     v.    Graysbrook, 

(k)  Bratt  v.  Ellis,  MS.  Appen-  6  Barn.  &  Cress.  31. 
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this  case  showed  that  it  differed  very  materially  from  that 
which  had  been  quoted  from  Sir  W.  Blackstone's  Reports. 
There  the  vendor  was  the  owner  of  the  estate,  and  an  ob- 
jection having  been  made  to  the  title,  he  offered  to  con- 
vey the  estate  with  such  title  as  he  had,  or  to  return  the 
purchase-money  with  interest ;  here  no  such  offer  was  or 
could  be  made.     The  defendant  had  unfortunately  put 
the  estate  up  to  auction  before  he  got  a  conveyance. 
He  should  not  have  taken  such  a  step  without  ascertaining 
that  he  would  be  in  a  situation  to  offer  same  title,  and 
having  entered  into  a  contract  to  sell,  without  the  power 
to  confer  even  the  shadow  of  a  title,  he  must  be  responsi- 
ble for  the  damage  sustained  by  a  breach  of  his  contract. 
Mr.  Justice  Bayley  said,  that  the   case  of  Flureau  v. 
Thornhill  is  very  different  from  this,  for  here  the  vendor 
had  nothing  but  an  equitable  title.     Now  where  a  vendor 
holds  out  an  estate  as  his  own,  the  purchaser  may  pre- 
sume that  he  has  had  a  satisfactory  title,  and  if  he  holds 
out  as  his  own  that  which  is  not  so,  he  may  very  fairly  be 
compelled  to  pay  the  loss  which  the  purchaser  sustains  by 
not  having  that  for  which  he  contracted. 

This  case  is  one  of  great  importance,  and  will,  I  fe^r, 
tend  to  much  litigation  before  the  distinction  which  it 
introduces  is  thoroughly  understood. 

In  a  case  of  this  nature  a  purchaser  is  not  entitled  to 
any  compensation,  although  he  may  be  a  loser  by  having 
sold  out  of  the  funds,  which  may  have  arisen  in  the  mean 
time,  because  he  had  a  chance  of  gaining  as  well  as  losing 
by  a  fluctuation  of  the  price  (m). 

But  a  purchaser  is  entitled  to  interest  on  his  deposit  (») ; 
*nd  if  the  residue  of  the  purchase-money  has  been  lying 
ready  without  interest  being  made  by  it,  he  is  entitled  to 

(m)  Flureau  v.  Thornhill,  2  Blackst.  1078. 
(ji)  See  ch.  10,  infra. 
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interest  on  that  (o).  Where  the  plaintiff  recovers  under 
a  special  count  on  the  original  contract,  which,  we  have 
seen,  affirms  the  agreement,  interest  will  be  given  as  part 
of  the  damages  for  non-performance  of  the  agreement: 
where  he  recovers  under  a  count  for  money  had  and  re- 
ceived, which  disaffirms  the  contract,  and  to  which  is 
mostly  added  a  count  for  interest,  it  may,  it  should  seem, 
be  recovered  as  damages  sustained  by  the  plaintiff,  by 
reason  of  the  money  having  been  withheld  from  him. 
If,  however,  the  original  contract  is  void,  as,  if  it  be 
a  parol  agreement  for  the  sale  of  lands,  the  purchaser,  it 
seems,  can  only  recover  his  deposit  in  an  action  for  money 
had  and  received,  and  will  not  be  allowed  interest  (/>). 

Where  the  plaintiff  declares  on  the  original  contract, 
and  lays  the  expenses  incurred  in  investigating  the  title, 
&c.  as  special  damages,  he  will  be  entitled  to  recover 
them  as  such  (q).  In  one  case  Lord  Ellenborough  threw 
out  a  doubt  upon  this  (r) ;  but  in  a  subsequent  case  before 
his  Lordship,  in  which  Gibbs,  C.  J.,  then  at  the  bar,  was 
counsel  for  the  vendor,  the  defendant,  a  purchaser,  ob- 
tained a  verdict  for  his  deposit  with  interest,  and  the  ex- 
penses of  investigating  the  title,  without  argument,  it  being 
admitted  that  the  title  was  defective  (s) :  in  a  still  later 
case,  they  were  also  recovered  by  a  purchaser  (t) ;  and 
there  are  other  cases  not  reported,  in  which  I  am  told  such 
expenses  have  been  recovered.     If  the  rule  were  Other- 


fa)  Flureau  v.  Thornhill,  ubi  sup* 
(p)  Walker  t>.  Constable,  1  Bos. 
6r  Pull.  306.  In  tliis  case,  how- 
ever, the  rule  was  laid  down  gene- 
rally, that  interest  could  not  be 
recovered  in  an  action  for  money 
had  and  received ;  and  see  Tap- 
penden  v.  Randall,  2  Bos.  &  Pull. 
47  2,  sed  qu.;  and  see  ch.  1 0,  infra. 
(?)  Flureau  v.  Thornhill,  ubi 


sup.;  Richards  v.  Barton,  1  Esp. 
Ca.  268 ;  Bratt  1.  Ellis,  Jones  v« 
Dyke,  App.  Nos.  7  &  8. 

(r)  Camfield  r.  Gilbert,  4  Esp. 
Ca.  221. 

(s)  Turner  v.  Beaurain,  Sitt 
Guildh.  cor.  Lord  Ellenborough, 
C.  J,  2d  June  1806.  MS. 

(t)  Kirtland  v.  Pounsett,  2  Taunt. 
145.   Seep.  146. 
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wise,  it  would  induce  many  persons  upon  speculation  to 
offer  an  estate  for  sale,  knowing  the  title  to  be  bad  ;  and 
yet,  in  a  late  case  at  nisi  prius,  Mansfield,  C.  J.  held, 
that  the  purchaser  was  not  entitled  to  recover  back  the 
expenses  of  investigating  the  title  (V). 

But  clearly  the  expenses  cannot  be  recovered  under 
a  count  for  money  had  and  received ;  and  Lord  Ellen- 
borough  has  decided  that  they  cannot  be  recovered  under 
a  count  for  money  paid,  &c.  to  the  defendant's  use,  as 
the  money  is  expended  for  the  purchaser's  own  satisfaction 
as  to  the  title  which  he  is  about  to  take(V).  Nor  can  the 
expenses  of  investigating  the  title  be  recovered  from  the 
auctioneer  (y). 

Where  a  vendee  brings  an  action  on  account  of  the 
agreement  not  having  been  completed,  he  will  be  com- 
pelled to  give  the  vendor  a  particular  of  every  matter  of 
fact  which  he  means  to  rely  upon  at  the  trial,  as  having 
been  a  cause  of  his  not  being  able  to  complete  the  pur- 
chase; but  he  is  not  bound  to  state  in  his  particular 
any  of  the  objections  in  point  of  law  arising  upon  the 
abstract  (*)• 

But  where  no  particular  has  been  obtained,  the  plaintiff 
is  not  confined  to  the  objections  which  he  may  have  stated 
to  the  defendant,  but  may  take  advantage  of  any  other, 
which  may  entitle  him  to  recover  as  for  breach  of  the 
agreement  (a). 

To  entitle  a  vendor  to  sustain  an  action  for  breach  of 
contract,  it  has  been  said,  that  he  must  show  what  title 

(«)  Wflde  v.  Fort,  4  Taunt.  334.  (*)  Camfield  v.  Gilbert,  4Esp. 

Note,  the  C.  J.  also  ruled,  that  in-  Ca.  22 1 . 

terest  on  the  deposit  is  not  recover-  (y)  I*ee  t>.  Munn,  1  Holt,  569. 

«ble,  which  is  contrary  to  other  (z)  Collet  v.  Thomson,  3  Bos. 

tuthorities ;  and  too  large  a  con-  &  Pull.  2 16. 

itruction,  according  to  other  au-  (a)  Squire  v.  Tod,  1  Camp.  Caa. 

tWitiet,  appears  to  have  been  put  293. 
ou  the  statute  of  Elizabeth. 
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he  has ;  it  not  being  sufficient  to  plead  that  he  has  been 
always  ready  and  willing,  and  frequently  offered  to  make 
a  title  to  the  estate  (A).  In  a  late  case(c),  however,  where 
a  vendor  averred,  that  he  was  seised  in  fee,  and  made  a 
good  and  satisfactory  title  to  the  purchaser  of  the  estate, 
by  the  time  specified  in  the  conditions  of  sale,  it  was  held 
sufficient,  and  that  it  was  not  necessary  for  him  to  show 
how  he  deduced  his  title  to  the  fee.  And  the  Court 
seemed  of  opinion,  in  opposition  to  the  prior  cases,  that 
a  vendor  need  not  display  his  whole  title  on  the  record. 
This  decision,  without  working  an  injustice,  will  in  most 
cases  render  it  unnecessary  to  load  the  pleadings  with  the 
title  of  the  vendor. 

But  even  if  the  title  is  set  out,  yet  the  execution  of  the 
title-deeds  need  not  be  proved,  because  that1  is  fcever 
required  of  a  vendor  '(d).  This  Was  decided  By  tord 
Kenyon  at  nisi prius.  To  prove  the  plaintiffs  title  to 
a  right  of  way  sold,  the  deeds  were  produced ;  arid  it 
was  objected,  that  the  deeds  themselves  should  first  be 
made  evidence,  by  producing  the  subscribing  witnesses. 
But  Lord  Kenyon  ruled  it  not  to  be  necessary.  He  ssrid, 
he  would  never  allow,  where  the  question  was  respecting 
a  title,  that  the  party  should  be  called  upon  to  prt>Ve  the 
execution  of  all  the  deeds  deducing  a  long  title;  thlfct  it  was 
never  mentioned  in  the  abstract,  or  expected  in  makiftg  taft 
a  title  in  any  case  of  a  purchase,  more  particiilarty  vfrfcerfe 
possession  has  accompanied  them :  he  therefore  admitted 
them  without  proof  of  the  execution  (e).  In  a  late  fcasfc, 
however,  before  Lord  C.  J.  Mansfield,  at  nisi  prius,  where 

(b)  Philips  v.  Fielding,  2  H.  Litt.  303  b ;  Terry  v.  WOKafiis, 

Blackst.  123 ;  and  see  Duke  of  St.  1  Moore,  498. 

Albans  v.  Shore,  1  H.  Black.  270;  (d)  Thomson  v.  Miles,  1  Esp. 

Luxton  v.  Robinson,  Dougl.  620.  Ca.  184. 

'  (c)  Martin   v.   Smith,  6  East,  (e)  Thomson  v.  Miles,  M  tup. 
555 ;  2  Smith,  543 ;  and  see  Co. 
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courts  of  law  can  take  cognizance  of  equitable  objections 
to  a  title ;  because,  if  they  cannot,  a  purchaser  should  in 
such  cases  file  a  bill  in  equity :  he  might  otherwise  be 
compelled  to  pay  damages  for  not  accepting  a  title,  which, 
although  good  at  law,  might  be  invalid  in  equity. 

The  action  which  a  vendor  must  bring,  being  founded 
upon  the  equitable  circumstances  of  the  case  between  the 
parties,  it  seems  that  a  court  of  law  may  in  such  action 
take  cognizance  of  equitable  objections  to  a  title;  and 
if  there  were  any,  ought  not  to  permit  the  plaintiff  to 
recover. 

In  a  recent  case  (&),  the  Court  of  B.  R.  would  not  per- 
mit the  assignees  of  a  bankrupt  to  recover  money  from 
his  trustees,  because  the  deed  by  which  the  trusts  were 
created,  although  perhaps  void  at  law,  would  propably 
be  restored  and  set  up  again  by  a  court  of  equity.  The 
Court,  I  am  informed,  said  they  would  not  permit  the 
assignees  to  recover,  as  it  would  be  to  no  purpose.  It 
would  be  merely  driving  the  trustees  to  the  other  side  of 
the  hall,  where  they  would  most  likely  regain  the  property. 
This  case  seems  in  point;  the  same  observation  would 
apply  to  a  vendor  endeavouring  to  obtain  the  purchase- 
money  where  there  were  equitable  objections  to  his  title: 
the  Court  would  naturally  say,  cut  bono,  when  the  pur- 
chaser can  compel  you  to  repay  it  in  equity  ? 

Lord  Kenyon  held,  that  a  court  of  law  could  not  enter 
into  equitable  objections  to  a  title  where  the  purchaser  is 
plaintiff  (I) ;  but  Lord  Alvanley  (m)  decided,  that  if  a  pur- 
chaser would  be  liable  in  equity,  he  is  entitled  to  recover 
his  deposit  at  law.  The  last  case  is  certainly  a  very  strong 
authority,  because  no  Judge  sitting  in  a  court  of  law  could 
be  more  averse  than  Lord  Alvanley  was  to  assume  any 

(k)  Shaw  v.  Jakeman,  4  East,  201. 

(/)  Allpass  v.  Watkins,  8  Term  Rep.  516. 

(m)  Elliott  v.  Edwards,  3  Bos.  &  Pull.  181. 
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Mansfield,  in  a  late  case  (y),  said,  was,  that  it  is  not  the 
employment  of  any  particular  word  which  determines  a 
condition  to  be  precedent,  but  the  manifest  intention  of 
the  parties. 

The  old  law  was  certainly  in  favour  of  the  contrary 
doctrine  (r) ;  but  if,  as  Lord  Kenyon  observed,  the  Courts 
were  to  hold  otherwise  than  they  now  do,  the  greatest 
injustice  might  be  done ;  for  supposing,  in  the  instance  of 
a  trader  who  had  entered  into  a  contract  for  the  sale  of  an 
estate,  that  between  the  making  of  the  contract  and  the 
final  execution  of  it  he  were  to  become  a  bankrupt,  the 
vendee  might  be  in  the  situation  of  having  had  payment 
enforced  from  him,  and  yet  be  disabled  from  procuring 
the  property  for  which  he  had  paid  ($). 

If,  therefore,  either  a  vendor  or  vendee  wish  to  compel 
the  other  to  observe  a  contract,  he  immediately  makes  his 
part  of  the  agreement  precedent ;  for  he  cannot  proceed 
against  the  other  without  an  actual  performance  of  the 
agreement  on  his  part,  or  a  tender  and  refusal. 

Thus  a  vendor  cannot  bring  an  action  for  the  purcfhftse- 
money,  without  having  executed  the  conveyance,  or  offered 
to  do  so,  unless  the  purchaser  has  discharged  him  from  so 
doing  (f) ;  but  if  the  purchaser  give  a  bill  of  exchange,  or 
other  security,  for  the  purchase-money,  payable  at  a  certain 
day,  he  must  pay  it  when  due,  and  cannot  resist  the  pay- 
ment even  in  the  case  of  a  bill  of  exchange,  on  the  ground 
that  there  was  no  consideration  for  the  drawing  of  the 
bill,  because  the  seller  has  refused  to  convey  the  estate 

(q)  Smith  v.  Woodhouse,  2  New  Rep.  366 ;  and  Heard  v.  Wadham, 

Rep.  233.  SeeHavelocka.Geddes,  1  East,  619;  and  see  Amcourt  t>- 

10  East,  555.  Elever,   2  Kel.  B.  R.  159  ;  Car- 

(r)  8  Term  Rep.  370,  371.  penter  v.  Cresswell,  4  Bingh.  409. 

(«)  See  Duke  of  St.  Albans  v.         (/)  Jones u.Barkley,  Dough 684; 

Shore,  1  H.  Black.  270;  Goodis-  Philips  v.  Fielding,  2  H.  Black- 

son  v.  Nunn,  4  Term  Rep.  761 ;  123  ;  and  see  3  East,  443. 
Glazebrook  v.  Woodrow,  8  Term 
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accordipg  to  the  agreement.  But  he  will  have  his 
remedy  upon  the  agreement  for  the  non-execution  of  the 
conveyance  (w). 

Qn  the.  other  hand,  a  purchaser  cannot  maintain  an 
action  for  breach  of  contract,  without  having  tendered 
a  conveyance,  and  the  purchase-money  (.r). 
. .  This  last  position  has,  however,  been  rendered  doubt- 
ful by  .some  recent,  dicta  of  the  Judges  (j/),  that  it  is, 
incumbent  on  the  vendor  to  prepare  and  tender  a  convey- 
ance, which,  as  a  general  rule,  certainly  seems  to  have 
prevailed  when  the  simplicity  of  the  common  law  reigned 
and  possession  was  the  best  evidence  of  title ;  but  upon 
modifications  of  estates  being  introduced,  which  were 
unknown  to  the  common  law,  and  which  brought  with 
them  all  the  difficulties  which  surround  modern  titles,  it 
became  necessary  to  make  an  abstract  of  the  numerous 
instruments  relating  to  the  title,  for  the  purpose  of  sub- 
putting  it.  to  the  purchaser's  counsel :  and  it  then  became 
usu$l  for  him  to  prepare  the  conveyance.  This  practice 
has  continued,  and  is  now  the  settled  rule  of  the  Pro- 
fession :  the  rule  is,  indeed,  sometimes  departed  from, 
but  this  seldom  happens  except  in  the  country,  and  it 
always  arises  frojn  consent,  or  express  stipulation. 

In  a  late  case  (*),  this  point  came  distinctly  before  the 
Court  of  Exchequer,  and  it  was,  in  conformity  to  the  pre- 
9ent  practice  of  the  Profession,  decided,  that  the  purchaser, 
and  not  the  vendor,  is  bound  to  prepare  and  tender  the 


(*)  See  Moggridge  t>.  Jones,  14 
East,  486;  3  Camp.  Ca.  38 ;  and 
See  Swan  v.  Cox,  1  Marsh.  176. 

(x)  See  1  Esp.  Ca.  191 ;  ex  parte 
HyDiard,  1  Atk.  147. 

(*)  Lord  Rosslyn,  in  Pincke  v. 
Cartei*,  4  Bro.  C.  C.  332 ;  Mac- 
donald,  C.  B.  in  Growsock  v.  Smith, 


3  Anstr.  877;  Lord  Kenyon,  in 
Heard  v  Wadham,  1  East,  627  ; 
and  Lord  Eldon,  in  Seton  v.  Slade, 
7  Ves.  jun.  278. 

(2)  Baxter  r.  Lewis,  1  Forrest's 
Rep.  Exch.  61;  and  see  Martin  v. 
Smith,  2  Smith,  5  43 ;  but  see  Stand- 
ley  v.  Hennington,  6  Taunt.  561. 
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conveyance.  In  the  early  case  of  Webb  v.  Bettel  (a) s 
the  same  rule  was  expressly  recognized  by  Windham,  J, 
and  denied  by  no  one.  He  said,  "  that  where  a  person 
is  to  execute  a  conveyance  generally,,  there  the  counsel 
of  the  purchaser  is  intended  to  draw  it,  and  then  the  pur- 
chaser ought  to  tender  it. 

It  is  settled,  that  if  a  conveyance  is  to  be  prepared  at 
the  expense  of  a  purchaser,  he  is  bound  to  tender  it  (jb). 
Now  it  is  admitted  on  all  hands,  that  the  expense  of  the 
conveyance  must  be  borne  by  the  purchaser,  if  there  be 
no  express  stipulation  to  the  contrary.  Therefore,  where 
there  is  no  such  stipulation,  the  purchaser  is  bound  to 
tender  the  conveyance. 

Upon  the  whole,  notwithstanding  the  recent  dicta  to 
the  contrary,  as  the  precise  point  came  before  the  Court  of 
Exchequer,  in  Baxter  v.  Lewis,  and  their  decision  accords 
with  the  uniform  practice  of  conveyancers,  which  has  al- 
ways met  with  the  greatest  attention  in  courts  of  justice  (c), 
we  may  perhaps  be  warranted  in  saying,  that  the  pur^ 
chaser,  and  not  the  vendor,  ought  to  prepare  and  tender 
the  conveyance. 

If  the  purchaser  is  required  by  the  agreement  to  prepare 
the  conveyance,  it  is  clear  that  the  vendor  may  maintain 
an  action,  or  file  a  bill,  without  tendering  a  conveyance  (d); 
and  therefore,  to  prevent  all  doubt  on  this  point,  it  seems 
advisable  to  stipulate  in  the  agreement  or  conditions  of 
sale,  that  the  conveyance  shall  be  prepared  by,  and  at  the 
expense  of,  the  purchaser.  A  purchaser  must,  however, 
prepare  the  conveyance,  although  it  is  merely  declared 
that  the  conveyance  shall  be  at  his  expense  (e). 

Id)  1  Lev.  44.  (d)  Hawkins  v.  Kemp,  3  East, 

(b)  Seward  v.  Willock,  5  East,     410. 

198.  (e)  Seward  v.  Willock,  5  East, 

(c)  See  2  Atk.  208;   1  Term     198. 
Rep.  77a;  Wilmot,  218. 


284  OF   THE   CONSEQUENCES  OF 

value  of  the  house,  during  the  occupation  of  the  purchaser, 
exceeds  the  interest  of  the  money  paid,  yet  the  seller 
cannot  recover  (A:)  ;  for  it  is  impossible. to  make  the^rules 
of  law  depend  on  the  balance  of  loss  or  gain  in  each 
transaction :  one  party  must  take  back  his  money,  and 
the  other  take  back  his  house.  A  contract  caanet  arise 
by  implication  of  law,  under  circumstances,  the  occurrence 
of  which  neither  of  the  parties  ever  had  in  their  contem- 
plation.   

But  as  the  possession  is  in  these  cases  lawful,  being 
with  the  assent  of  the  seller,  an  ejectment  will  not. lie 
against  the  purchaser  without  a  demand  of  possession, 
and  refusal  to  quit(/) ;  unless  upon  possession  being  given 
to  him,  he  agreed  to  quit  possession  if  he  should  not  pay 
the  purchase-money  on  a  given  day,  or  the  like ;  in  which 
case  an  ejectment  will  lie,  without  notice,  on  non-per- 
formance of  his  agreement.  The  agreement  operates  in 
the  same  manner  as  a  clause  of  re-entry  on  breach  of 
covenant  in  a  lease  (m). 

A  writ  of  ne  exeat  regno  lies  against  a  purchaser 
who  has  not  paid  the  purchase-money,  upon  his  threat- 
ening to  go  abroad,  if  the  vendor's  title  has  been  ac- 
cepted (n),  or  there  has  been  a  decree  for  a  specific 
performance  after  the  title  has  been  investigated  (o). 
But  although  the  purchaser  has  taken  possession  of  the 
property,  and  received  the  rents  after  the  delivery  of  the 

(k)    Kirtland   v.    Pounsett,    2  an  agreement  for  a  lease,  Doe  * 

Taunt.  45 .  Smith,  6  East,  5  30 ;  Doe  v.  Breach, 

(/)  Doe  v.  Jackson,  1  Barn.  &  6  Esp.  Ca.  106. 

Cress.  443;  Right  v.  Beard,  1 3  East,  (»)  Goodwin  v.  Clarke,  2  Dick* 

210.    See   Hegan  v;  Johnson,  2  497;  and  Anon.  ibid,  note;  see 

Taunt.  148;     Doe    v.    Lawder,  Jackson  v.  Petrie,   10  Vea.  jun. 

308.  164. 

Doev.Sayer,3Camp.Ca.8.  (o)  Boehm  v.  Wood,  1  Turn.  & 

doctrine  is  extended  to  Russ,  332. 
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abstract,  yet  the  Writ  cannot  issue ;  for  unless  the  Court 
can  make  it  out  to  be  quite  clear  that  there  must  be  a 
specific  performance,  it  cannot  grant  the  writ  (p). 

If  a  man  convey  his  estate  to  trustees  to  sell  and  pay 
debts,  and  afterwards  file  a  bill  to  stop  the  sale,  on  the 
ground  that  the  trustees,  by  giving  shorter  notice  of  the 
intended  sale  than  was  usual,  and  other  circumstances, 
would  materially  injure  the  sale,  the  Court  will  not  grant 
an  injunction  upon  the  filing  of  the  bill  to  restrain  die  sale, 
although  it  is  sworn  that  the  sale  is  to  be  made  the  next 
day.  It  is  not  one  of  those  cases  in  which,  on  account  of 
irreparable  injury  to  the  plaintiff,  the  Court  proceeds  in 
this  summary  way.  If  the  trustees  shall  be  guilty  of  a 
breach  of  trust  in  making  the  proposed  sale,  they  will,  be 
answerable  to  the  plaintiff  for  the  damage  sustained  (y). 

Where  a  man  sells  an  estate  for  an  annuity,  without  any 
agreement  being  made  respecting  the  security  to  be  given 
for  it,  he  is  entitled  to  have  it  secured,  not  only  upon  the 
estate,  but  also  by  the  bond  of  the  purchaser,  and  a  judg- 
ment to  be  entered  up  against  him(r).  In  Ker  v.  Clo- 
bery(*),  which  came  before  the  Court  upon  a  petition 
between  the  heir  and  executor,  it  appeared  that  the 
equity  of  redemption  was  sold  to  the  mortgagee  for  the 
mortgage- money,  and  a  life-annuity  to  be  paid  to  the 
seller  and  his  wife,  and  the  survivor  of  them,  but  nothing 
was  said  as  to  the  mode  in  which  the  annuity  was  to  be 
secured.  It  was  held  to  be  a  purchase  of  the  equity  of 
redemption,  subject  to  the  annuity,  which  ought  to  be 
charged  on  the  estate.  It  was  an  interest  reserved  by  the 
seller  out  of  the  estate. 

A  purchaser  of  an  estate  subject  to  incumbrances  must 

(p)  Morris  v.  M'Neil,  2  Russ.  (r)  Remington  v.  Deverail,  2 

604.  Anstr.  550. 

(?)  Pechell  v.  Fowler,  2  Anstr.  («)  V.  C.  27  Mar.  1819,  MS. 

550. 
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indemnify  the  vendor  against  them,  although  he  did  not 
expressly  engage  to  do  so. 

Thus  a  purchaser  of  a  leasehold  estate  must  covenant 
with  the  vendor  to  indemnify  him  against  the  rents  and 
covenants  in  the  lease,  although  he  is  not  required  to  do 
so  by  the  agreement  for  sale(f). 

So,  although  a  purchaser  of  an  equity  of  redemption 
enter  into  no  obligation  with  the  party  from  whom  he 
purchases,  to  indemnify  him  from  the  mortgage-money, 
yet  equity,  if  he  receives  the  possession,  and  has  the  pro- 
fits, would,  independently  of  contract,  raise  upon  his  con- 
science an  obligation  to  indemnify  the  vendor  against  the 
personal  obligation  to  pay  the  mortgage-money ;  for  having 
become  owner  of  the  estate,  he  must  be  supposed  to  intend 
to  indemnify  the  vendor  against  the  mortgage  (u). 

And  if  a  purchaser  who  has  not  obtained  a  conveyance 
sell  to  another,  the  second  purchaser  is,  without  entering 
into  a  covenant,  bound  to  indemnify  him  against  any  costs 
incurred  in  proceedings  for  his  benefit  (#). 

If  a  seller  agree  to  give  a  real  security  as  an  indemnity 
to  a  purchaser  upon  his  accepting  the  title,  he  will  be  com- 
pelled specifically  to  perform  it,  although  he  has  not  suf- 
ficient real  estate,  and  offers  a  sufficient  security  upon 
personal  estate  (3/). 

It  seems  that  where  a  mortgagor  has  agreed  to  convey 
his  equity  of  redemption  to  the  mortgagee,  the  proceed- 
ings in  an  ejectment  by  the  mortgagee  cannot  be  stopped 
under  the  7  Geo.  II.  c.  20,  for  the  effect  of  it  would  be  to 
strip  the  mortgagee  of  his  legal  title,  which  might  let  in 
a  posterior  equitable  right  to  the  prejudice  of  the  mort- 

(0  Pember  v.  Mathers,  1  Bro.  (x)  Per  Lord  Eldon,  in  Wood  r. 

C.  C.  52,  et  sUpra,  p.  34.  Griffith,  12  Feb.  1818,  MS. 

(a)  See  7  Ves.  jun.  337,  per  (y)  Walker  v.  Barnes,  3  MadcL 

Lord  Eldon;  see  Crofts  v.  Tritton,  247. 
S  Taunt.  365. 
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gagee,  though  he  should  thereafter  obtain  a  decree  for  the 
performance  of  the  agreement  (s).  But  the  relief  will  be 
granted  to  the  mortgagor,  where  the  mortgagee  has  not 
taken  any  steps  to  complete  his  contract  for  the  purchase 
of  the  equity  of  redemption  (a). 

A  purchaser  of  an  estate  let  to  a  tenant  from  year  to 
year  may,  without  a  new  contract,  or  any  act  correspond- 
ing to  attornment,  recover  the  rent ;  and  nothing  would  be 
a  good  defence  in  an  action  brought  for  it  but  the  fact  that 
he  did  not  know  of  the  sale,  and  had  paid  his  rent  before 
to  his  lessor  (£).  So,  if  the  estate  is  in  lease,  the  purchaser 
is  entitled  to  the  benefit  of  covenants  entered  into  by  the 
lessee  with  the  vendor  (c),  and  may  recover  for  a  breach  of 
die  covenants  before  his  time,  if  he  is  seised  of  the  rever- 
sion during  the  continuance  of  the  term  (d) ;  and  he  may, 
after  notice  to  the  tenant  of  the  conveyance,  distrain  for 
rent  in  arrear  (i),  whether  the  estate  be  freehold  or 
leasehold  (I). 

(x)  Goodtitle  v.  Pope,  7  Term  (c)  See  post,  ch.  13,  feet.  1, 

Rep.  185.  n.(I). 

(a)  Skinner  v.  Stacy,  I  Wils.  80.  (d)  Davis's  case,  MT.  42  Geo. 

(*)  See  1  Vera.  &  Scriv.  289 ;  III.    Woodfall's  Land,  and  Ten. 


v.Wright,  1  Term  Rep.  378.     529,  2d  edit. 
See  Lumley  v.  Reisbeck,  15  East,         (e)   See    Moss    r.    Gallimore, 
09.  Dougl.  259. 


(I)  It  was  recently  proposed  to  deprive  all  middle-men,  even  in 
England,  of  the  right  to  distrain  for  rent  in  arrear.  Thus,  suppose  a 
balding  lease  to  be  granted  by  John  to  James  for  ninety-nine  years, 
at  10/*  a  year ;  James  builds  a  valuable  house,  and  underlets  to  Joseph, 
for  forty  years,  at  100/.  a  year;  and  Joseph  underlets  to  Jacob,  for  thirty 
years,  at  120/.  a  year;  it  is  manifest  that  James  has  the  greatest  interest 
in  the  property  ;  and,  as  the  law  now  appears  to  stand,  he  can  distrain 
for  his  rent,  notwithstanding  the  last  underlease.  This  right  was  pro- 
posed to  be  taken  from  him,  but  the  measure  was  dropped. 

In  support  of  the  measure,  it  was  contended,  that  none  but  the  original 
lessor  is  entitled  to  distrain  for  rent,  according  to  the  law  of  England ; 
and  therefore  that,  in  the  case  which  I  have  put,  James  would  not  be 
affected  by  the  act ;  because  he  would  not,  as  die  law  now  stands,  be  en- 
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If  a  person  having  a  right  to  an  estate,  purchase  it  of 
another  person,  being  ignorant  of  his  own  title,  equity  will 
compel  the  vendor  to  refund  the  purchase  money,  with 
interest  from  the  time  of  bringing  the  bill,  although  no 
fraud  appear  (/). 

(f)  Bingham  v.  Bingham,  1  Ves.  nesley,  2  Scho.  &  Lef.  101 ;  Leo- 
126.  See  Lansdown  v.  Lansdown,  nard  t.  Leonard,  2  Ball  or  Beattyi 
Mose.  $64 ;  Saunders  v.  Lord  An-      171* 

titled  to  distrain.  The  argument,  which  was  managed  with  great  inge- 
nuity, was  rested  upon  the  statute  of  quia  emptores,  and  some  passages  in 
Coke  upon  Littleton.  When  it  is  considered,  that  the  right  of  distress, 
in  the  case  above  supposed,  has  never  been  disputed,  it  will  not  be  mat- 
ter of  surprise,  that  the  attempt  to  show  that  the  practice  is  illegal  did 
not  succeed.  That  rent  may  be  distrained  for,  although  fealty  is  not  in- 
cident to.it,  is  laid  down  an  Co.  Litt.  142,  b. ;  and  it  seems  to  be  clear, 
that  jjlistreaa  is  incident  to  svery  rent  at  common  law,  where  the  lessor 
has  a  reversion  :  and  that  a  reversion  of  a  single  day  is,  for  this  purpose, 
as  operative  as  a  reversion  in  fee.  In  the  year-book,  14  Edw.  III.  p.  8. 
Fkichdea  thought,  that  if  a  lessee  leased  all  his  estate  rendering  rent,  he 
could  not  distrain ;  he  had  no  reversion.  In  the  2d  Edw,  J  Y.  p.  11,  the 
very  objection  was  taken,  where  the  lessor  had  a  reversion ;  because  it 
was  only  the  reversion  of  a  chattel ;  but  it  was  held,  that  he  had  a  right 
to  distrain.  In  Brooke's  Abridgment,  Distress,  case  45,  and  Uents, 
caae  17*  it  is  laid  dowjn,  on  the  authority  of  this  case,  that  if  a  man 
lease  for  twenty  years,  and  the  lessee  leases  over  for  ten  years,  render- 
ing rent,  there,  if  he  grant  the  rent  over  to  another  man,  he  cannot 
distrain ;  because  he  has  not  the  reversion  of  the  term,  which  gives 
the  right  to  distrain:  contrary, if  he  had  granted  to  him  the  reversion 
and  the  rent.  Note  the  .diversity.  In  Wade  r.  Marsh,  Latch,  211,  it 
was,  held,  that  the  lessor  having  only  a  reversion  for  years,  may,  by  the 
common  law,  distrain  for  the  rent,  by  reason  of  the  reversion,  whicn 
causes  privity.  These  cases  appear  to  be  quite  decisive.  The  only 
difficulty  has  been  to  find  a  case ;  for  the  point  has  not  been  doubted 
for  centuries.  It  is  to  be  hoped,  therefore,  that  the  right  of  mesne 
landlords  to  distrain  for  rent  will  not  be  violated,  on  the  ground  that  it 
depends  upon  a  practice  not  sanctioned  by  law,  and  which  ought  to  be 
abolished ;  but  if  it  shall  appear,  as  it  is  alleged,  that  the  remedy  has 
been  the  source  of  great  oppression  against  the  tenantry  of  Ireland, 
the  Legislature  will,  I  confidently  hope,  extend  its  protection  to  so 
valuable  a  race  of  men,  as  far  as  may  be  consistent  with  a  due  regard 
to  the  rights  of  landlords :  for,  as  Justice  Twisden  observed,  we  must 
not  ateal  leather  to  make  poor  mens  shoes. 
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all  the  timber  may  give  a  general  notice  to  the  lessor,  and 
if  the  lessor  decline  to  purchase  the  timber,  the  lessee  may 
cut  it  down  at  intervals,  and  need  not  repeat  the  notice  (/). 

A  bondjide  purchase  of  an  interest  will  not  be  converted 
into  a  loan,  on  account  of  a  power  to  re-purchase  being 
given  to  the  seller,  although  at  an  advanced  price ;  but,  if 
the  purchaser,  instead  of  taking  the  risk  of  the  subject  of 
the  contract  (e.  g.  an  annuity  J  on  himself,  take  a  security 
for  repayment  of  the  principal,  that  will  vitiate  the  trans- 
action, and  render  it  a  mere  mortgage  security  (m). 

It  may  here  be  observed,  that  the  grant  of  the  office  of 
a  steward  of  a  manor  for  life  is  not  revoked  by  a  subse- 
quent sale  of  the  manor,  but  is  binding  on  the  purchaser ; 
although,  as  lord,  he  will  be  entitled  to  the  custody  of  the 
court-rolls.  In  purchasing  a  manor,  therefore,  the  in- 
strument by  which  the  steward  was  appointed  should  be 
called  for.  This  is  a  precaution  which  has  never  been 
attended  to. 

(Z)Goodtitle  v.  Saville,  16  East,  (m)  Verner  r.  Winstanley,  2 
87.  See  Doe  v.  Abel,  2  Mau.  &  Scho.  &  Lef.  393.  See  Sevier*. 
Selw.  541.  Greenway,  19  Ves.  jun.  415. 
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CHAPTER  V. 

OF  THE   CONSIDERATION. 

SECTION  L 

Of  unreasonable  and  inadequate  Considerations. 


*•  IT  seems  that  a  court  of  equity  cannot  refuse  to  assist 
*  vendor  merely  on  account  of  the  price  being  Unreason- 
able^): and  a  specific  performance  will  certainly  be  en- 
forced,  if  the  price  was  reasonable  at  the  time  the  contract 
was  made,  how  disproportionate  soever  it  may  afterwards 
become. 

If,  however,  a  man  be  induced  to  give  an  unreasonable 
price  for  an  estate,  by  the  fraud  (A),  or  gross  misrepresen- 
tation (c),  of  the  vendor  ;  or  by  an  industrious  concealment 
°f  a  defect  in  the  estate  (</)*  equity  will  not  compel  him  to 
Perform  the  contract. 

And  where  these  circumstances  do  not  appear,  but  the 
^tate  is  a  grossly  inadequate  consideration  for  the  pur- 
c**^se-money,  equity  will  not  relieve  either  party.     Thus 

^   Ca)  City  of  Loudon  t>.  Richmond,     567  ;  and  the  cases,  as  to  inade- 
^  ^crn.  421  \  Hanger  v.  Eyles,  2     quacy  of  price,  cited  infra. 
[tH-  Ca.  Ab.  689  ;  Hicks  v.  Philips,     .    (b)  See  James  p.  Morgan,  1  Lev. 


.  Cha.575;  21  Vin.Abr. (E)>  111,  a  case  at  law.    Conway  v. 

^  *o  pL  1 ;  Keen  p.Stukeley,  Gilb.  Sbrimpton,  5  Bro.  P.  C.  last  edit. 

15^*  Rep.  155;  2  Bro.  P.  C.  396;  187. 

les  v.  Andrews,  9  Mod.  151 ;  (c)  Buxton  v.  Cooper,  3  Atk. 

v.  Lord  Lechmere,  10  Mod.  383. 

*°3;  Savillev.  Saville,  1  P.  Wins.  (d)  Shirley  v.  Stratton,  1  Bra. 

'  ^  5;  Adams  r.Wearc,  1  Bro.  C.  C.  CC,  440. 
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in  a  case  at  the  Rolls  before  Lord  Alvanley,  by  original 
and  cross-bill,  the  estate  was  represented  on  the  one  hand 
of  the  value  of  9  or  10,000/. ;  and  on  the  other  of  only 
5,000/.     The  contract  was  for  6,000/,  and  14,000/.  at 
the  death  of  a  person  aged  sixty-five.    Lord  Alvanley  said, 
it  was  not  a  case  of  actual  fraud ;  but  it  was  insisted  the 
bargain  was  grossly  inadequate ;  and  the  inadequacy  was 
very  great :  it  was  impossible  upon  the  whole  evidence 
to  make  the  estate  to  be  worth  more  than  10,000  /. ;  though 
he  ought  not  to  decree  a  performance,  yet  as  no  advantage 
was  taken  of  necessity,  &c.  he  was  not  warranted  to  de- 
cree the  vendor  to  deliver  up  the  contract,  the  only  in- 
convenience of  which  would  be,  that  an  action  would  lie 
for  damages ;  and  he  accordingly  dismissed  both  bills  (e). 
Indeed  few  contracts  can  be  enforced  in  equity  where 
the  price  is  unreasonable,  because  contracts  are  not  often 
strictly  observed  by  either  party ;  and  if  an  unreasonable 
contract  be  not  performed  by  the  vendor,  according  to 
the  letter  in  every  respect,  equity  will  not  compel  a  per- 
•   formance  in  specie  (/). 


II.  It  appears  to  be  settled,  that  mere  inadequacy  of 
price  is  not  a  sufficient  ground  for  a  court  of  equity  to 
refuse  its  assistance  to  a  purchaser  (g)>  particularly  where 
the  estate  is  sold  by  auction  (A). 


(e)  Day  v.  Newman,  2  Cox,  77  ; 
10.  Ves.  jun.  300,  cited;  and  see 
Squire  v.  Baker,  5  Vin.  Abr.  549, 

pi.  12. 

(f)  See  the  cases  cited  in  n.  (a), 
ante ;  and  Edwards  v.  Heather,  Sel. 
Cha.  Ca.  3. 

{g)  Coles  v.  Trecothick,  9  Ves. 
jun.  234;  Burrows  v.  Lock,  10 
Ves.  jun.  470.  See  Young  v.  Clark, 


Prec.  Cha.  538 ;  Barrett  v.  Gem- 
serra,  Bunb.  94 ;  Underwood  v. 
Hithcox,  1  Ves.  279;  Mortlock 
v.  Buller,  10  Ves.  jun.  292 ;  and 
Lowther  v.  Lowther,  13  Ves.  jun. 
95  ;  Western  v.  Russell,  3  Ves.  * 
Bea.  187. 

(A)  White  t>.  Damon,  7  Ves.  jun. 
30.  See  Collet  v.  Woollaston,  5 
Bro .  C.  C.  228. 


op  the  consideration;  843 

.  In  White  v.  Damon,  however,  although  the  estate  was 
sold  by  auction,  Lord  Rosslyn  dismissed  the  bill  merely 
on  account  of  the  inadequate  price  given  for  the  estate, 
▼iz.  1,120/.  and  it  was  worth  2,000/. ;  but  on  a  rehearing 
before  Lord  Eldon,  although  the  decree  was  affirmed 
upon  a  different  ground,  yet  his  Lordship  said,  he  was 
inclined  to  say  that  a  sale  by  auction,  no  fraud,  surprise, 
&c.  cannot  be  set  aside  for  mere  inadequacy  of  value.  It 
would  be  very  difficult,  he  said,  to  sustain  sales  by  auc- 
tion, if  the  Court  would  not  specifically  perform  the 
agreement.  And  in  a  subsequent  case  (1),  his  Lordship 
expressed  the  same  opinion,  and  referred  to  the  case  of 
White  v.  Damon. 

But  if  an  uncertain  consideration  (as  a  life-annuity)  be 
given  for  an  estate,  and  the  contract  be  executory,  equity 
it  seems  will  enter  into  the  adequacy  of  the  considera- 
tion^). 

Although  a  purchaser  is  not  bound  to  acquaint  the 
Vendor  with  any  latent  advantage  in  the  estate  (/),  yet 

*  concealment,  for  the  purpose  of  obtaining  an  estate  at 

*  grossly  inadequate  price,  may  be  deemed  fraudulent 
Thus  in  the  case  of  Deane  v.  Rastron  (m),  an  agreement 

Vas  made  for  sale  of  land  at  a  halfpenny  per  square  yard. 
*Xhe  price  was  in  all  about  500/.,  the  real  v^lue  2,000  £ 
"The  purchaser  went  out  to  an  attorney,  got  him  to  calcu- 
late the  amount,  and  desired  him  not  to  tell  the  vendor 
low  little  it  was;  then  carried  the  agreement  to  the  vendor, 
and  prevailed  on  him  to  sign  it  immediately.   The  Court  of 
Exchequer  said,  the  desire  of  concealment  would  be  such 
a  fraud  as  to  void  the  transaction,  as  parties  to  a  contract 

(1)  Ex  parte  Latham,  7  Ves.  jun.  3  Bro.  C.  C.  605. 
35,  note.  (/)  See  2  Bro.  C.  C.  420. 

(*)  Pope  v.  Root,  7  Bro.  P.  C.         (w)  1  Anst  64;  and  see  Young 

134;  Mortimer  v.  Capper,  1  Bro.  v.  Clerk,  Prec.  Cha.  536  ;  Lukey 

C.  C.  156 ;  and  Jackson  r.  Lever,  v.  O'Donnell,  2  Scho,  &  Lef.  466. 
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are  supposed,  in  equity,  to  treat  for  what  they  think  a 
fair  price,  * 

,  So  a  misrepresentation  by  the  purchaser,  who  was  the 
agent  of  the  seller,  of  the  value  of  the  estate,  although  it 
operated  only  to  a  small  extent,  has  been  held  to  be  a 
sufficient  defence  against  a  bill  for  a  specific  performance; 
for  to  entitle  a  person  to  call  for  the  aid  of  a  court  of 
equity,  he  must  go  there  with  clean  hands  (w). 

Where  neither  of  the  parties  knows  the  value  of  the 
estate,  at  the  time  the  contract  is  entered  into,  no  inade*' 
quacy  of  consideration  will  operate  as  a  bar  to  the  aid  of 
equity  in  favour  of  the  purchaser. 

Thus,  in  a  case  (0)  where  a  common  was  to  be  inclosed, 
one  man  having  a  right  of  common,  agreed,  before  the 
commissioners  had  made  any  allotment,  or  any  one  could 
know  what  it  was  to  be,  to  sell  his  allotment  for  20  /.  Af- 
terwards it  turned  out  to  be  worth  200/.  Sir  Joseph  Jekyll 
said,  the  contract  ought  to  be  enforced,  as  no  one  could 
know  what  the  allotment  would  be ;  and  both  parties  weri 
equally  in  the  dark ;  but  it  might  be  different  if  the  «>- 
cumstances  had  been  known  to  the  plaintiff. 

But,  whether  an  estate  is  sold  by  auction,  or  by  private 
agreement,  equity  will  be  as  vigilant  in  discovering  an 
excuse  for  refusing  to  perform  the  contract,  where'  the 
price  is  inadequate,  as  it  will  where  the  consideration  is 
unreasonable  (p). 


III.  A  conveyance  executed  will  not,  however,  be  easily 
set  aside  on  account  of  the  inadequacy  of  the  consider*- 

* 

(»)  Cadman  v.  Horner,  18  Ves.  Vern.  186 ;  Emery  t>.  Wase,  5  Ves. 

jun.  10;  Wall  v.  Stubbs,  I  Madd,  jun.  846  ;  8  Ves.  jun.  505;  Twm- 

80.  ing. v.  Morris,  2  Bro.  C  C.  326; 

(0)  Anon.  1  Bro.  C.  C.  158  ;  6  and  see  the  cases  cited  in  n.  (a), 

Ves.  jun.  24,  cited  ;  but  see  2  Atk.  supra ;  and  see  Mortlock  Vi  Buller, 

134.  10  Ves.  jun.  292;  Madteford  v* 

(p)  Whorwood  r.  Simpson,   2  Austwick,  1  Sim.  8$. 
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tion;  for  there  is  a  great  difference  between  establishing 
and  rescinding  an  agreement  (q).  It  is  not  sufficient  to 
set  aside  an  agreement  in  equity,  to  suggest  weakness  and 
indiscretion  in  one  of  the  parties  who  has  engaged  in  it ; 
.for  supposing  it  to  be  in  fact  a  very  hard  and  unconscion- 
able bargain,  if  a  person  will  enter  into  it  with  his  eyes 
open,  equity  will  not  relieve  him  upon  this  footing  only, 
unless  he  can  show  fraud  in  the  party  contracting  with 
him,  or  some  undue  means  made  use  of  to  draw  him  into 
such  an  agreement  (r).  To  set  aside  a  conveyance,  there 
must  be  an  inequality  so  strong,  gross  and  manifest,  that 
it  must  be  impossible  to  state  it  to  a  man  of  common 
sense,  without  producing  an  exclamation  at  the  inequality 
of  itfj).  The  truth  is,  that  in  setting  aside  contracts,  on 
account  of  an  inadequate  consideration,  the  Court  proceeds 
on  fraud.  In  all  such  cases,  however,  the  basis  must  be 
gross  inequality  in  the  contract,  otherwise  the  party  sell- 
ing cannot  be  said  to  be  in  the  power  of  the  party  buying ; 
unless  actual  imposition  is  proved  by  gross  inequality, 
other  circumstances  of  fraud  will  pass  for  nothing ;  the 
basis  must  be  gross  inequality  (l). 

But  a  conveyance  obtained  for  an  inadequate  consider- 
ation, from  one  not  conusant  of  his  right,  by  a  person 

(q)  See  Dews  v.  Brandt,  Sel.  179,  n. ;  Low  v.  Barchard,  8  Ves. 

Qml  Ca.  7 ;  Cases,  Dom.  Proe.  jun.  133;  Underhill  v.  Horwood, 

1728 ;  Hamilton  v.  Clements,  Cas.  10  Ves.  jun.  209 ;  14  Ves.  jun.  28 ; 

Dom.  Proc.  1766.  Verner  v.  Winstanley,  2  Scho.  & 

(r)  Per  Lord  Hardwicke,  Wil-  Lef.  393 ;  Mac  Ghee  v.  Morgan, 

El  v.  Jernegan,  2  Atk.  251.  Bruce  v.  Rogers,  ib.  395 ;  Darley 

.   (*)P^LonlThurlowinGwynne  v.  Singleton,  1  Wight.  25  ;  Evans 

v. Beaton,  1  Bro.  C.  C.  1 ;  and  see  v.  Brown,  ib.  102  ;  Ex  parte  This.* 

Stephens  v.  Bateman,  1  Bro.  C.  C.  tlewood,  1  Rose,  290 ;  Stilwell  v. 

22;  Floyer  v.  Sherard,  Ambl.  18 ;  Wilkins,  1  Jac.  280. 

Heaftbcote  v.  Paignon,  2  Bro.C.C.  if)  Per  Lord  Thurlow  in  Gar$- 

167,  and  the  cases  there  cited;  side  v.  Isherwood,  1  Bro.  CC. 55 d. 
Spnuley  v.  Griffiths,  2  Bro.  C.  C 
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who  had  notice  of  such  right,  will  be  set  aside,  altl 
no  actual  fraud  or  imposition  is  proved  (u). 

So  if  advantage  is  taken  of  the  distress  of  the  ve 
the  sale  will  be  set  aside  (*r)  :  and  this  was  done  ii 
case,  although  the  purchaser  was  really  run  to  gres 
zard,  and  was  to  be  at  great  expense  and  trouble  in 
foreseen  and  unavoidable  law-suits  about  the  estate 
issue  of  which  was  very  doubtful  (y). 

The  reader  will  perceive  that  in  this  chapter  a  dii 
tion  is  taken  between  contracts  in  Jieriy  and  contrac 
tually  executed ;  but  in  the  case  of  Coles  v.  Trecothic 
Lord  Eldon  appears  to  have  been  of  opinion,  tb 
such  distinction  exists.  His  Lordship  said,  that  unle 
inadequacy  of  price  is  such  as  shocks  the  conscience 
amounts  in  itself  to  conclusive  and  decisive  eviden 
fraud  in  the  transaction,  it  is  not  a  sufficient  groun 
refusing  a  specific  performance. 


IV.  In  treating  of  inadequacy  of  price,  we  mu 
careful  to  distinguish  the  cases  of  reversionary  inte 
the  rules  respecting  which,  especially  where  an  heir 
vendor,  depend  upon  principles  applicable  only  to  t 
selves,  and  not  easily  definable  (a).  The  heir  of  a  fi 
dealing  for  an  expectancy  in  that  family,  shall  be  d 
guished  from  ordinary  cases,  and  an  unconscionable 

(a)  See  Evans  v.  Luellyn,  2  Bro.         (y)  Gordon  v.  Crawford, 

C.  C.  150 ;  and  the  cases  cited  in  the  House  of  Lords;    Gn 

the  next  note.  Rud.  of  Law  and  Eq.  pi .  92,  ] 

Or)  Heme  v.  Meers,  1  Vera.  465 ;  Printed  Cases  Dom.  Proc*  1 
1  Bro.  C.  C.  176,  n. ;  Gould  v.         (z)  9  Ves.  jun.  234 ;  tedq 

Okenden,  4  Bro.  P.  C.  by  Toml.  see  the  cases  cited  in  this  cl 
193  ;  Farguson  v.  Maitland,  Gro.  (a)  See  9  Ves.  jun.  243 ;  5 

and  Rud.  of  Law  and  Eq.  p.  89,  Contr.  181 ;  3  Wooddes.  4<K 

pi.  1 ;  Pickett  v.  Loggon,  1 4  Ves.  Gilb.  Lex  Praetor.  29 1  ;  1 

r*M5;  Murray  v.  Palmer,  2  Scho.  Eq.  c.  11,  s.  12,  and  Mr. 

&  Lef.  474.  blanque's  notes,  ibid. 
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gain  made  with  him,  shall  not  only  be  looked  upon  as 
oppressive  in  the  particular  instance,  and  therefore 
avoided,  but  as  pernicious  in  principle,  and  therefore  re- 
pressed  (b).  There  are  two  powerful  reasons  why  sales  of 
reversions  by  heirs  should  be  discountenanced ;  the  one, 
that  it  opens  a  door  to  taking  an  undue  advantage  of  an 
heir  being  in  distressed  and  necessitous  circumstances  (c), 
which  may  perhaps  be  deemed  a  private  reason :  the  other 
is  founded  on  public  policy,  in  order  to  prevent  an  heir 
from  shaking  off  his  father's  authority,  and  feeding  his 
extravagances  by  disposing  of  the  family  estate  (d).  Every 
case  of  this  nature  must,  however,  depend  on  its  own 
circumstances  ;  {he  Courts  profess  not  to  lay  down  any 
particular  rules,  lest  devices  should  be  framed  to  evade 
them. 

The  circumstance  of  the  heir  being  unprovided  for,  will 
not  prevail  much  in  the  purchaser's  favour :  the  remoteness 
or  uncertainty  of  the  interest  is  not  material,  if  the  terms 
be  unreasonable,  nor  can  much  stress  be  laid  upon  the 
purchaser  incurring  the  risk  of  the  loss  of  his  money,  in 
case  the  heir  die  before  he  come  into  possession ;  nor  will 
the  acquiescence  of  the  seller  during  the  continuance  of 
the  same  situation  in  which  he  entered  into  the  contract 
prejudice  him  (e). 

The  adequacy  of  the  consideration  is  considered  with, 
reference  to  the  time  of  the  contract  and  not  to  the  event, 
and  the  burden  lies  on  the  purchaser  in   these  cases 

(i)  Per  Lord  Thurlow,  ]  Bro.  Price,   1  Wils.  320 ;  Gwypne  v< 

C.C.  10.  See  Notts.  Hill,  1  Vera.  Heaton,  1  Bro.G.  C.  I  ;  Beraalr. 

167;  2  Vern.  27  ;  Berney  v.  Pitt,  Donegal,  3  Dow,  133. 

2  Vera.  1 4 ;  Earl  of  Ardglasse  v.  (c)  Sir  John  Barnardiston   v*. 

Mnschamp,  1  Vera.  237  ;  Twisle-  Lingood,  2  Atk.  133. 

ton  v.  Griffith,   1  P.  Wms.  310;  (rf).  Cole  v.  Gibbons,  3  P.  Wms*. 

Curwyn  v.Milner,  3  P.  Wms.  293,  290.     See  Barnard.  Cha.  Rep.  6. 

n.  (C)  ;  Sir  John  Barnardiston  v.  (e)  Gowland  ; .  Do   Faria,    17 

Lingood,  2  Atk.  133;  Baugh  r.  Ves  jun.  20. 
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to  show  that  a  fall  and   adequate   consideration   was 
paid(/> 

A  very  anxious  protection  is  also  extended  by  equity  to 
persons  selling  reversionary  interests,  who  are  not  heirs, 
although  certainly  the  same  reasons  do  not  occur  in  sup- 
port of  it  (g). 

But  a  bondjide  sale  of  a  reversionary  estate  cannot  be 
set  aside,  whether  the  vendor  be  an  heir  or  not  (A),  unless 
fraud  or  imposition  be  expressly  proved,  or  be  implied 
from  the  inadequacy  of  the  consideration,  or  other  cir- 
cumstances attending  the  sale  (2),  although  in  a  late  case 
it  was  deemed  sufficient  to  avoid  the  contract  (A),  that 
the  consideration  was  not  equal  to  the  calculated  value  in 
the  tables.  If  the  bill  be  delayed  for  a  great  length  of 
time  (/),  or  the  vendor,  with  full  notice  of  all  the  circum- 
stances, and  of  his  right  to  set  aside  the  contract,  confirm 
the  purchase  (01),  equity  will  not  relieve  against  the  sale, 
although  the  aid  of  the  Court  could  not  originally  have 
been  withheld. 

Where  a  sale  is  set  aside  on  account  of  the  inadequacy 
of  the  consideration,  it  is  upon  the  principle  of  redemp- 
tion, and  the  conveyance  will  stand  as  a  security  for  the 

(f)  Gowland  v.  De  Faria,  ubi  Ves.  jun.  20.    The  decision  was 

sup.;  Evans  t>.  Griffith,  Farmer  v.  appealed  from,  but  the  suit  was 

Wardell,  17  Ves.  jun.  24,  cited;  compromised    by   Gowland    (thfc 

Medlicott  v.  O'Donel,   1  Ball  &  seller)  paying  the  costs  and  a  sum 

Beatty,  136.  of  money  to  De  Faria,  (the  pur* 

-   (g)  Wiseman  r.  Beake,  2  Vera,  chaser)  beyond  the  sum  decreed 

121 ;  Cole  v.  Gibbons,  3  P.  Wms.  to  him  at  the  Rolls. 
290.  (/)  Moth  v.  Atwood,  5  Ves.  jun. 

(h)  Dews  v.  Brandt,   Sel.  Ca.  84-5 ;  but  see  Roche  v.  O'Brieu, 

Cha.  8 ;  and  see  1  Bro.  C.  C.  6.  1  Ball  &  Beatty,  330. 

U")  Nicols  v.  Gould,  2  Ves.  422 ;         (m)  Cole  v.  Gibbons,  3  P.  Wms. 

Gwynnev.Heaton,  1  Bro.  C.  C.  1  ;  290;  Chesterfield  r.  Janssen,  1 

Peacock  v.  Evans,    16  Ves  jun.  Atk.  301;  2Ves.549.   See  Baugh 

512;  Ryle   v.  Brown,    13  Price,  v.   Price,    1    Wils.   320;    Morse 

758.  r.  Royal,  1 2  Ves.  jun.  355  ;  Roche 

(*)  Gowland  v.  De   Faria,    17  r.  O'Brien,  1  Ball  &  Beatty,  330. 
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principal  and  interest,  and  even  costs  (n) ;  but  compound 
interest  will  not  be  allowed,  however  long  the  purchaser 
ha*  been  kept  out  of  his  money  (p) ;  in  many  cases,  there- 
fore,, the  seller  is  not  merely  relieved  against  the  contract, 
but  a  considerable  benefit  is  given  to  him  at  the  expense 
of  the  purchaser.  In  a  late  case,  where  interest  had  been 
paid  on  the  purchase  money,  the  payments  were  considered 
to  be  of  principal  and  not  interest,  and  the  seller  was 
charged  with  interest  on  all  the  sums  received  by  him, 
whether  received  as  interest  or  as  principal  (/>). 

So  the  purchaser  will  be  allowed  for  lasting  and  va- 
luable improvements,  and  will  not  like  a  mortgagee  be 
charged  with  what  without  wilful  default  he  might  have 
»ade(y). 

The  rules  on  this  head  have  a  strong  tendency  to  stop 
altogether  the  sale  of  reversions ;  but  as  this  is  not  possi- 
ble, they  must  necessarily  have  the  effect  of  preventing 
the  sale  of  reversions  at  their  fair  market  value.  It  is  per- 
fectly well  known  that  reversions  upon  sales,  even  by 
auction,  fetch  on  an  average  only  two  thirds  of  the  sum 
it  which  they  are  valued  in  the  tables :  according  to  the 
late  case  of  G  owl  and  v.  De  Faria  (r),  this  does  not  seem 
to  operate  in  a  purchaser  s  favour,  although  the  value  of 
a  thing  is  at  last  not  to  be  regulated  by  calculation,  but 
as  it  is  vulgarly  termed  by  what  it  will  fetch.     Experience 

(*)  Twisleton  v.  Griffith,  1  P.  &Beatty,  109,  and  the  Reporter's 

Wong.  310;  Gwynne  v.  Heaton,  note;  and  Wood  v.  Abrey,  3Madd. 

1  Bro.  C.  C.  1 ;  Peacock  v.  Evans,  417. 

16  Ves.  jun.  512;  Bowes  v.  Heaps,  (o)  Gowland  v.  De  Faria,  17  Ves. 

5  Vet.  h  Bea.  117  ;  but  in  Nicols  jun.  20. 

t.  Gould,  2  Ves.  423,  Lord  Hard-  (p)  Murray  v.  Palmer,  2  Scho. 

wicke  thought  he  could  not  set  &  Lef.  474. 

aside  the  purchase  without  making  (q)  S.  C. 

the  purchaser  pay  costs ;  and  see  (r)  Supra,  p.  248,  and  note.  See 

Bsogh  v.   Brice,    1   Wils.  320;  Ex  parte  Thistlewood,    1  Rose, 

Rowland  v.  De   Faria,   17  Ves.  290. 
jun.  20;  Morony  v.  O'Dea,  1  Ball 
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has  shown,  that  under  the  most  favourable  circumstances, 
reversions  will  not  fetch  their  calculated  value,  which  only 
allows  the  purchaser  five  per  cent,  interest,  notwithstand- 
ing that  his  money  may  be  locked  up  for  many  years.  It 
seems  therefore  an  equity  not  founded  on  reason  or  con- 
venience, which  in  these  cases  inquires  the  calculated  value 
of  the  subject  of  the  contract  instead  of  its  value  according 
to  the  well  known  market  price.  The  effect  of  such  ai> 
equity  must  ultimately  be  to  injure  the  very  persons  in 
whose  favour  it  was  introduced.  Reversions  will  never 
fetch  their  calculated  value.  Fair  purchasers  will  not  dare 
to  purchase  them  at  their  market  price,  and  consequently 
they  will  be  thrown  into  the  grasp  of  usurers,  who  will 
give  very  inadequate  considerations  for  them,  running  the 
risk  of  a  suit,  in  which  event  they  will  stand  in  as  good  a 
situation  as  if  they  had  given  the  fair  market  price  for 
them. 

In  a  recent  case  (s)  the  Chief  Baron  refused  to  set  aside 
a  private  sale  of  a  reversionary  interest,  although  Mr. 
Morgan  the  actuary's  valuation  was  928/.  8$.,  and  the 
price  paid  was  only  630  /.,  rather  more  than  two  thirds  of 
the  calculated  value.  The  learned  Judge  could  not  bring 
himself  to  adopt  the  principle  laid  down  in  G  owl  and 
v.  De  Faria.  He  observed,  that  in  the  case  before  him  the 
price  agreed  on  and  actually  paid  was  in  his  opinion- 
the  utmost  that  according  to  every  human  probability 
could  have  been  obtained.  He  did  not  dispute  Mr.  Mor- 
gan's valuation,  but  the  price  put  by  the  actuary  can 
never  be  procured  in  fact ;  the  witnesses  for  the  defend- 
ant prove  it,  and  it  requires  no  witnesses.  The  price 
set  was  the  arithmetical  value.  Now  no  man  will  part 
with  his  ready  money,  and  all  the  advantages  which  the 
power  over  it  confers,  in  exchange,  for  a  future  interest, 
without  some  compensation  beyond  the  dry  arithmetical 

(s)  Hcadcn  v.  Roshcr,  I  M'Clcl.  &  You.  89. 
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value  of  it  To  set  this  bargain  aside  would  be  in  effect 
to  decree  that  no  valid  bargain  for  a  reversion  can  be  made 
except  by  auction ;  and  he  did  not  know  how  any  other 
sale  of  such  an  interest  can  be  sustained,  unless  Judges 
proceed  on  the  same  principle  as  he  did.  This  would  be 
a  very  inconvenient  restraint  on  the  power  of  the  owners 
of  such  property.  A  private  sale  is  no  doubt,  sometimes, 
an  imprudent  exercise  of  that  power ;  but  in  many  situa- 
tions, and  under  circumstances  of  no  unfrequent  occur- 
rence, it  is  wise  and  provident.  Every  case  should  turn 
on  its  particular  circumstances;  and  he  thought  there 
were  none  in  the  present  case  which,  either  according 
to  sound  sense,  or  to  any  established  course  of  prece- 
dents, affected  it. 

And  in  a  late  case  (w)  Sir  John  Leach  held  that  the  rule 
did  not  extend  to  sales  by  auction.  His  Honor  said,  that 
the  principle  of  the  rule  could  not  be  applied  by  sales 
of  reversion  by  auction.  There  being  no  treaty  between 
vendor  and  purchaser,  there  can  be  no  opportunity  for  fraud 
or  imposition  on  the  part  of  the  purchaser.  The  sale  by 
auction  is  evidence  of  the  market  price.  It  was  said,  that 
pretended  sales  by  auction  may  be  used  to  cover  pri- 
vate bargains ;  where  such  cases  occur  they  will  operate 
nothing. 

So  the  same  Judge  held,  that  the  rule  did  not  apply  to 
a  sale  by  a  father,  tenant  for  life,  and  his  son  tenant  in 
tail  in  remainder,  for  they  form  a  vendor  with  a  present 
interest,  and  meet  a  purchaser  with  the  same  advan- 
tages as  if  a  single  person  had  the  whole  power  over  the 
estate  (*r). 

It  must  be  remarked,  that  we  have  no  certain  rule  by 
which  the  inadequacy  of  a  consideration  can  be  ascer- 

(«)  Shelly  v.  Nash,   3  Madd.         (x)  Wood  v.  Abrey,   3  Madd. 
232.  See  Fox  r.  Wright,  6  Madd.      117. 
111. 
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tained.  Our  law,  indeed,  hath  ia  one  instance -(y) 
adopted  the  rule  of  the  civil  law ;  by  which  no  considera- 
tion for  an  estate  was  deemed  inadequate  which  exceeded 
.half  the  real  value  of  the  estate ;  and  Lord  Nottingham 
wished  the  rule  universally  prevailed  in  England  (s). 


If  it  be  agreed,  that  the  price  of  an  estate  shall  be  fixed 
by  a  third  person,  and  such  person  accordingly  name  the 
sum  to  be  paid  for  the  estate,  equity  will  compel  a  per- 
formance in  specie ;  but  if  the  referee  do  not  act  fairly, 
or  a  valuation  be  not  carefully  made,  execution  of  the 
contract  will  not  be  compelled;  especially  if  there  be 
any  other  ground  upon  which  the  Court  can  fasten,  as 
a  bar  to  its  aid  (a). 

By  the  civil  law,  also,  a  price  was  considered  sufficiently 
certain,  if  it  was  to  be  fixed  by  a  person  named,  and  suet 
person  accordingly  fixed  the  sum  :  but  it  appears  by  the 
Institutes  (£),  "  Inter  veteres  satis  abundeque  hoc  dubitatur, 
constaretne  vendition  an  non" 

Such  arbitrators  may  take  the  opinion  of  any  third  per* 
son  as  evidence,  but  they  cannot  merely  delegate  their 
authority  (c). 

If  an  agreement  be  made  to  sell  at  a  fair  valuation,  the 
Court  will  execute  it  although  the  value  is  not  fixed.  For 
as  no  particular  means  of  ascertaining  the  value  are  pointed 
out,  there  is  nothing  to  preclude  the  Court  from  adopting 
any  means  adopted  to  that  purpose  (d). 

But  where  parties  agree  upon  a  specific  mode  of  valua- 

(y)  Vide  Duke,  177  ;  et  infra,  346 ;  8  Ves.  jun.  505 ;    Hall  fc 

ch.  16 ;  and  see  Baldwin  i\  Roch-  Warren,  9  Ves.  jun.  605. 

fort,  2  Ves.  517,  cited.  (b)  III.  xxiv.  1 .    For  the  cases 

(z)  See  Nott  v.  Hill,  2  Cha  Ca.  arising  out  of  this  rule,  vide  Vin- 

120;  1  Treat.  Eq.  119;  Grotius  nius,  674. 

dejure  Belli  ac  Pads,  L.  2,  c.  1 2,  (c)  Hopcraft  t\  Hickman,  2  Sim. 

s.  12.  &Stu,  130. 

(a)  Emery  v.  Wase,  5  Ves.  jun.  *  (d)  See  14  Ves.  jun.  407. 
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tkm,  as  by  two  persons,  one  chosen  by  each,  unless  &e 
priie  is  fixed  in  the  way  pointed  out,  the  Court  cannot  en- 
force the  performance  of  the  agreement,  for  that  would  be 
not  to  execute  their  agreement,  but  to  make  a  new  one  for 
them.  Therefore,  where  the  agreement  was  to  sell  at  a 
valuation  by  arbitrators,  to  be  appointed,  or  their  umpire, 
and  arbitrators  were  appoipted,  and  differed  as  to  value, 
and  could  not  agree  upon  an  umpire,  the  Court  refused 
to  interfere  (e). 

■  In  this  respect  our  law  accords  with  the  civil  law  (/). 
The  same  rule  is  adopted  in  the  Code  Napoleon  (g). 
After  stating  that  the  price  ought  to  be  fixed  by  the  par- 
ties, it  adds,  "  II  peut  cependant  6tre  laiss£  &  l'arbitrage 
dun  tiers :  si  le  tiers  ne  veut  ou  ne  peut faire Intimation, 
il  nfy  a  point  de  vente." 

If  therefore  the  medium  of  arbitration  or  umpirage  is 
resorted  to  for  settling  the  terms  of  a  contract,  and  fails, 
equity  has  no  jurisdiction  to  determine  that  though  there 
is  no  contract  at  law,  there  is  a  contract  in  equity: — If 
the  instrument  assume  that  the  award  shall  bind  the  parties 
personally,  the  death  of  one  of  them  before  the  award  will 
of  course  be  a  countermand  of  the  submission  at  law,  and 
equity  cannot  enforce  the  contract  (hjl  So  if  the  arbitra- 
tors are  named,  and  one  party  refuses  to  execute  the  arbi- 
tration bond,  as  it  is  not  certain  that  any  award  will  ever 
be  made,  equity  will  not  interfere ;  for  the  relief  sought  is 
specific  performance  by  the  defendant  conveying  at  such 
price  as  the  arbitrators  named  shall  hereafter  fix,  and  no 
award  may  ever  be  made  (i). 

<f)  Millies  v.  Gery,  14  Ves.  jun.  (J*)  Vide  supra. 

400;  Gregory  v.  Mighell,  IS  Ves.  (g)  Code  Civil,  Liv.  3,  Tit.  *» 

jim.  328 ;  Gourlay  v.  Duke  of  So-  ch.  1,  s.  1592.                               > 

menet,   19  Ves.  jun.  429.    See  (h)  Blundell  v.  Brettargh,   17 

Cootfa  xk  Jackton,  6  Ves.  jun.  34 ;  Ves.  jun.  232 ;  and  see  6  Ves.  jun. 

r.  Ovey,  1  Jac.  &  Walk.  34. 


Sfc.  (i)  WiJks  v.  Davis,  3  Mar.  507. 
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This  proves  that  neither  of  the  parties  to  such  an  agree-* 
ment  can  be  compelled  to  nominate  an  arbitrator  under 
the  agreement  The  very  point  was  decided  in  the  late 
case  of  Agar  v.  Macklew  (k).  A  covenant  was  contained 
in  a  lease  that  the  lessees  might  purchase  the  reversion  at 
a  valuation  by  two  persons,  one  to  be  named  by  the  lessor, 
and  the  other  by  the  lessees,  who  were  to  name  an  umpire. 
The  lessor  refused  to  name  an  arbitrator,  and  upon 
demurrer  it  was  held  that  the  lessees  could  not  file  a  bill 
for  a  specific  performance,  or  to  compel  the  lessor  to 
nominate  an  arbitrator.  But  a  party  may  bind  himself 
by  acquiescing  in  an  award  not  made  in  the  manner 
required  (7).  And  in  a  case  where  the  contract  of  sale 
was  for  twenty-five  years  purchase,  on  an  annual  value  to 
be  fixed  by  a  certain  day,  by  referees  named,  and  the  seller 
prevented  the  valuation  from  being  made,  it  was  held  that 
he  should  not  be  allowed  to  avail  himself  of  his  own 
wrong.  The  Court  would  compel  him  to  permit  the 
valuation  to  be  made  according  to  the  contract  (m). 


SECTION  II. 


Of  the  Failure  of  the  Consideration  before  the 

Conveyance. 

I.  A  Vendee,  being  equitable  owner  of  the  estate  from 
the  time  of  the  contract  for  sale,  must  pay  the  considera- 
tion for  it,  although  the  estate  itself  be  destroyed  between 
the  agreement  and  the  conveyance ;  and  on  the  other  hand, 
he  will  be  entitled  to  any  benefit  which  may  accrue  to  the 
estate  in  the  interim  (n). 

(k)  V.  C.  9  Nov.  1825,  MS.;  (m)  Morse  v.  Merest,  6  Madd. 

2  Sim.  &  Stu.  154,  S.  C.  26. 

(/)  See  17  Ves.  jun.  241.  (n)  See  2  Pow,  on  Contracts,  61* 
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Nevertheless  this  doctrine,  however  it  may  seem  to  flow 
from  the  rules  mentioned  in  the  preceding  chapter,  has 
never  been  decided  till  lately. 

For  in  Stent  v.  fiaily  (0),  the  Master  of  the  Rolls  said, 
"  If  I  should  buy  a  house,  and  before  such  time  as  by  the 
articles  I  am  to  pay  for  the  same  the  house  be  burnt  down 
by  casualty  of  fire,  I  shall  not  in  equity  be  bound  for  the 

house  (/>)•" 

So  upon  a  sale  of  a  leasehold  for  lives  (q),  previously  to 
the  conveyance,  one  of  the  lives  dropped ;  and  although 
Lord  Keeper  Wright  decreed  a  specific  performance,  yet 
the  report  states,  that  he  seemed  to  think,  that  if  all  the 
lives  had  been  dropped  before  the  conveyance,  it  might 
have  been  another  consideration,  for  that  the  money  was 
to  be  paid  for  the  conveyance,  and  no  estate  being  left, 
there  could  be  no  conveyance. 

The  case  of  Cass  v.  Rudele,  as  it  is  reported  in  Ver- 
non (r),  is  an  authority  against  the  dictum  of  the  Master 
of  the  Rolls,  in  Stent  v.  Baily ;  but  it  appears  ($)  that  the 
case  is  mis-stated  in  Vernon,  and  that  the  decree  was 
founded  on  a  good. title  having  been  conveyed. 

In  a  late  case  (f),  however,  where  A  had  contracted  for 
the  purchase  of  some  houses  which  were  burned  down- 
before  the  conveyance,  the  loss  was  holden  to  fall  upon 
him,  although  the  houses  were  insured  at  the  time  of  the 
agreement  for  sale,  and  the  vendor  permitted  the  insurance 
to  expire  without  giving  notice  to  the  vendee ;  Lord  Eldon 
being  of  opinion,  that  no  solid  objection  could  be  founded 
on  the  mere  effect  of  the  accident ;  because,  as  the  party 

(©)  2  P.  Wms.  220.  (s)  See  1  Bro.  C.  C.  157,  n. ;  and 

(p)  As  to  accidents  before  the  the  note  to  Raith.  edit,  of  Vernon* 

ccmtracts,  unknown  to  the  parties,  (f)  Paine  v.  Meller,  6  Ves.  jun. 

see  p.  239.  349 ;  and  see  Poole  v.  Shergold,  2 

(f)  White  v.  Nutt,  1  P.  Wms.  Bro.  C.  C.  118 ;  Revel  t>.  Hussey, 

62.  2  Ball  6c  Bea(t.  280;   Harford 

(r)  2  Vera.  280.  v.  Purrier,  1  Madd.  532. 
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by  the  contract  became  in  equity  the  owner  of  the  pre- 
mises, they  were  his  to  all  intents  and  purposes  (I).  This 
decision  proceeded  on  the  only  principle  upon  which  it  can 
be  supported — that  the  purchaser  was  in  equity  owner  of 
the  estate.  And  therefore,  in  a  case  where  a  similar  acci- 
dent happened  to  an  estate  sold  before  a  Master,  and  the 
report  had  only  been  confirmed  nisi,  the  loss  was  holden  to 
fall  on  the  vendor  (u)» 

Lord  Eldon's  decision  in  Paine  v.  Meller,  exactly 
accords  with  the  doctrine  of  the  civil  law.  Indeed  this 
very  case  is  put  in  the  Institutes  (V).  "  Cum  autem  empt'w 
et  venditio  contract  a  sit,  periculum  rd  vendita  statim  ai 
emptorem  pertinet,  tametsi  adhuc  ea  res  emptori  tradita 
non  sit.  Itaque  si — out  cedes  iota,  vel  aliqua  ex  parte, 
incendio  consumpta  fuerint — cmptoris  damnum  est,  cut 
nceesse  est,  licet  rem  nonfuerit  nactus,  pretium  soherc" 

It  is  hardly  necessary  to  remark,  that  although  the  Court 
will  enforce  a  specific  performance,  notwithstanding  th* 
estate  is  destroyed,  yet  this  will  not  be  done  unless  the 
title  be  good,  or  the  purchaser  has,  previously  to  the  acci- 
dent, waved  any  objections  to  it. 

The  case  of  Paine  v.  Meller  may  be  considered  as  hav- 
ing also  settled,  that  a  purchaser  would  be  entitled  to  any 

(u)  Ex  parte  Minor,  11  Ves.jun.  (*)  III.  xxiv.  3.  Read  Puff.  & 
559.  Vide  p.  53.  See  Zagury  v.  Jure  Natures  et  Gentium,  1. 5,  c.5. 
Furnell,  2  Campb.  240.  s.  3. 

(I)  In  the  2d  vol.  of  Coll.  of  Decis.  p.  56,  are  the  two  following 
Cases : — The  peril  of  a  house  sold,  and  thereafter  burnt,  was  found  to  be 
the  buyer's,  though  the  disposition  bore  an  obligement  to  put  the  buyer 
in  possession,  because  the  buyer  did  voluntarily  take  possession  and  re- 
build the  house,  and  likewise  was  enfeoffed  before  the  burning.  Hunter 
v.  Wilsons. — A  house  bought  being  burnt,  the  Lords  found,  that  the 
property  being  transferred  to  the  buyer,  by  his  being  enfeoffed,  and  the 
keys  being  offered  to  him,  the  accidental  loss  must  follow  the  buyer, 
although  there  was  a  part  of  the  price  unpaid,  there  being  a  difference 
about  it,  which  was  referred  to  some  friends  to  be  determined,  and  which 
they  had  not  done  when  the  burning  happened.    Atchison  p.  Dickson. 
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benefit  accruing  to  the  estate  after  the  agreement,  and 
before  the  conveyance ;  for  Lord  Eldon  said,  "  If  a  man 
had  signed  a  contract  for  a  house  upon  that  land  which 
is  now  appropriated  to  the  London  Docks,  and  that  house 
was  burnt,  it  would  be  impossible  to  say  to  the  purchaser, 
willing  to  take  the  land  without  the  house,  because  much 
more  valuable  on  account  of  this  project,  that  he  should 
not  have  it" 

This  also  appears  to  have  been  admitted  in  a  case  (y) 
where  a  man  contracted  for  the  purchase  of  a  reversion,  and 
afterwards  the  lives  dropped  before  the  contract  was  carried 
into  execution ;  for,  although  the  Court  did  not  decree  a 
specific  performance,  they  proceeded  entirely  on  the  laches 
and  trifling  conduct  of  the  purchaser,  and  never  even 
hinted  that  the  contract  should  not  be  performed  on 
account  of  the  lives  having  dropped. 

Indeed  this  point  flows  from  the  decision  in  Paine  v. 
Meller ;  and  it  was  the  rule  of  the  civil  law,  that  the  pur- 
chaser should  benefit  by  the  accretion  to  the  estate  before 
the  conveyance :  nam  et  commodum  ejus  esse  debet  cujus 
pcricuhtm  est  (z). 

These  cases  suggest  the  observation  that,  in  agree- 
ments for  the  purchase  of  houses,  some  provision  should 
be  made  for  their  insurance  until  the  completion  of  the 
contract. 

II.  It  equally  follows,  from  the  general  rule  of  equity, 
by  which  that  which  is  agreed  to  be  done  is  considered  as 
actually  performed,  that  if  a  person  agree  to  give  a  con- 
tingent consideration  for  an  estate,  as  an  annuity  for  the 
life  of  the  vendor,  and  the  vendor  die  before  the  convey- 
ance is  executed,  by  which  event  the  annuity  ceases,  yet 
the  purchaser  will  be  entitled  to  a  specific  performance  of 
bis  contract*     This,  we  observe,  is  a  much  stronger  case 

(y)  fjptiirier  v.  Hancock,  4  Ves.  jun.  667 ;  and  see  P.  Wms.  62 . 

(z)  Inst,  ubi  sup. 
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than  that  before  discussed.  There  a  loss  was  actually 
sustained,  and  the  only  question  was,  upon  whom  it 
should  fall.  But  in  this  case,  if  performance  of  the 
agreement  were  not  compelled,  the  parties  would  stand 
in  precisely  the  same  situation  as  before  the  contract; 
whereas,  by  performing  the  agreement,  the  estate  is  given 
to  the  purchaser,  without  his  paying  any  consideration 
for  it.  A  steady  adherence  to  principle  compels  the 
Court  to  overlook  the  hardship  of  this  particular  case, 
and  the  doctrine  rests  upon  high  authority. 

Thus  in  the  case  of  Mortimer  v.  Capper  (a),  A.  con- 
tracted to  sell  an  estate  to  B.  for  200/.  and  50/.  a  year  an- 
nuity ;  and  two  days  after  the  contract  was  reduced  into 
writing,  A.  was  found  drowned :  the  Lord  Chancellor  di- 
rected an  inquiry  as  to  the  value  of  an  annuity  for  the  life 
of  Ay  in  order  to  introduce  the  question,  whether  an  estate 
being  disposed  of  for  an  annuity,  which  is  a  contingency, 
the  contract  shall  fall  to  the  ground,  if  no  payment  of  the 
annuity  shall  be  made.  He  said,  that  he  thought,  if  the 
price  were  fair,  the  contract  ought  not  to  be  cut  down, 
merely  because  the  annuity,  which  was  a  contingent  pay- 
ment, never  became  payable. 

The  parties  in  the  above  cause  were  so  well  satisfied 
with  the  opinion  of  the  Court,  that  they  never,  it  is  said, 
brought  it  back  for  further  directions  (£). 

So  in  a  later  case  (c),  where  A.  sold  an  estate  by  auc- 
tion, in  consideration  of  a  life  annuity  (I),  the  first  pay- 
ment to  be  made  on  the  25th  of  December  17S7  ;  but  in 
case  he  should  die  before  the  29th  of  September  1787, 

(a)  1  Bro.  C.C.  156.  See  Wy-  (b)  See  3  Bro.  C.  C.  609,sedqu. 
▼ill  v.  Bishop  of  Exeter,  1  Price,  (c)  Jackson  v.  Lever,  3  Bro. 
292.  C.  C.  605. 


(I)  See  Appendix,  No.  12,  for  a  statement  of  the  new  Annuity  Act, 
and  an  inquiry  into  the  expediency  of  raising  the  legal  rate  of  interest. 
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up  to  which  time  he  was  to  receive  the  rents,  the  contract 
should  be  void.  A.  died  on  the  1st  of  February  1788, 
after  a  sudden  and  short  illness  of  only  two  days  ;  and 
owing  to  some  delays,  the  conveyances  were  not  executed. 
The  quarter's  payment,  due  at  Christmas,  was  tendered  to 
the  vendor's  agent  by  the  purchaser,  a  few  days  after  it 
became  due ;  but  the  agent  declined  receiving  it,  saying, 
that  the  conveyance  would  be  soon  completed,  and  that  it 
was  not  necessary  for  the  purchaser  to  make  such  payment 
in  the  mean  time.  On  the  first  hearing,  Lord  Thurlow 
said,  he  did  not  see  that  if  an  annuity  was  contracted  for, 
why  the  consideration  should  not  be  paid.  It  was,  he  said, 
objected,  that  the  contract  could  not  be  carried  into  execu- 
tion modo  etjbrma,  and  that  had  great  weight  where  there 
had  been  no  payment.  His  Lordship  afterwards  made  his 
decree  for  a  specific  performance,  on  payment  of  the  arrears 
of  the  annuity,  the  consideration  for  the  purchase  of  the 
estate. 

The  case  of  Paine  v.  Meller  bears  on  this  point  also* 
Lord  Eldon,  in  delivering  judgment,  said,  that  as  to  the 
annuity  cases,  and  all  others,  the  true  answer  had  been 
given;  that  the  party  has  the  thing  he  bought,  though  no 
payment  may  have  been  made ;  for  he  bought  subject  to 
contingency ;  and  in  the  later  case  of  Coles  v.  Trecothick, 
his  Lordship  expressed  the  same  opinion  (</). 

But  if  in  a  case  of  this  nature,  a  payment  of  the  annuity 
become  due  before  the  death  of  the  vendor,  and  the  pur- 
chaser neglect  to  make  or  tender  it,  he  cannot  insist  upon 
a  specific  performance. 

This  was  decided  by  the  case  of  Pope  v.  Root  (e).  A. 
contracted  with  B.  for  the  sale  of  an  estate  to  him,  in  con- 
sideration of  a  life  annuity,  and  the  completion  of  the 
agreement  was  delayed  by  the  illness  of  a  mortgagee,  who 

(<0  See  0  Vet.  jun.  246.  (e)  7  Bro  P.  C.  184. 
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was  to  have  been  paid  off.  Two  days  after  the  time  men- 
tioned for  completing  the  purchase,  A.  met  with  an  acci- 
dent, and  died  within  a  few  days.  By  the  terms  of  the 
contract,  the  first  payment  of  the  annuity  became  due  pre- 
viously to  the  death  of  A>  but  it  was  not  paid  or  tendered. 
And  Lord  Chancellor  Bathurst  dismissed  the  bill  for  a 
specific  performance,  and  the  decree  was  affirmed  in  the 
House  of  Lords  (/),  (I). 

The  reader  will  observe,  that  the  decisions  in  the  cases 
of  Mortimer  v.  Capper  and  Jackson  v.  Lever,  do  not  in- 
fringe upon  that  of  the  House  of  Lords,  in  the  prior  case 
of  Pope  v.  Root,  but  reduce  the  rules  on  this  subject  to  an 
equitable  and  uniform  standard ;  for  the  only  case  in  which 
a  purchaser  cannot  require  the  assistance  of  equity,  is 
where  he  has  by  laches  forfeited  his  right  to  its  aid,  namely, 
where  a  payment  of  the  annuity  became  due,  and  he  neg- 
lected to  pay  or  tender  it. 

To  obviate  all  doubt,  it  seems  advisable  in  agreements 
for  purchase,  where  the  consideration  is  an  annuity  for  the 
life  of  the  vendor,  to  expressly  declare,  that  the  death  of  the 
vendor,  previously  to  the  completion  of  the  contract,  shall 
not  put  an  end  to  it,  although  a  payment  of  the  annuity 
shall  not  have  become  due,  or  having  become  due,  shall 
not  have  been  made  or  tendered  ;  but  that,  on  the  con- 
trary, the  purchaser  shall  be  entitled  to  a  conveyance,  on 
payment  of  the  annuity  up  to  the  death  of  the  vendor. 


In  the  cases  just  dismissed,  the  purchaser }  by  the  death 
of  the  vendor,  obtained  the  estate  without  paying  any,  or 

(y)  See  Lord  Bathurst's  decision  in  Baldwin  v.  Boulter,  1  Bro.  C.  C. 
15  i  cited. 

(I)  One  writer  thought,  that  the  inadequacy  of  the  consideration 
influenced  this  decision ;  see  2  Pow.  on  Contracts,  76 ;  but  it  does  not 
appear  that  any  inadequacy  was  actually  proved. 
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a  nominal  consideration  for  it.     Perhaps  &  case  may 
%^e  where   the   vendor   having  received  the  purchase 
<oney,  may,  by  the  death  of  the  purchaser,  be  entitled  to 
T^tain  the  estate  also,  although  he  may  not  be  his  heir. 
This  case  was  put  in  the  argument  of  Burgess  v.  Wheate  (g): 
a  purchase,  and  the  money  paid  by  the  purchaser,  who 
dies  without  heir,  before  any  conveyance.     It  was  said,  if 
the  lord  could  not  claim  the  estate,  and  pray  a  convey- 
ance, the  vendor  would  hold  the  estate  he  has  been  paid 
for,  and  keep  the  money  too.     Sir  Thomas  Clarke,  in  deli- 
wing  his  opinion,  said,  that  he  thought  the  lord  could  not 
pray  the  conveyance ;  to  say  he  could  was  begging  the 
question.     And  as  to  the  vendor's  keeping  both  the  estate 
and  the  money,  it  was  analogous  to  what  equity  does  in 
another  case ;  as  where  a  conveyance  is  made  prematurely, 
before  money  paid,  the  money  is  considered  as  a  lien  on 
that  estate  in  the  hands  of  the  vendee.     So  where  money 
Was  paid  prematurely,  the  money  would  be  considered  as 
a  lien  on  the  estate  in  the  hands  of  the  vendor,  for  the  per- 
sonal representatives  of  the  purchaser ;  which  would  leave 
things  in  statu  quo. 

It  may  be  doubted,  however,  whether  this  case,  if  it 
fthould  ever  arise,  would  be  decided  according  to  Sir  Tho- 
mas Clarke's  opinion.  Where  a  lien  is  raised  for  purchase 
money  under  the  usual  equity  (/;),  in  favour  of  a  vendor, 
it  is  for  a  debt  really  due  to  him,  and  equity  merely  pro- 
vides a  security  for  it  But  in  the  case  under  considera- 
tion, equity  must  not  simply  give  a  security  for  an 
existing  debt ;  it  must  first  raise  a  debt  against  the  express 
agreement  of  the  parties.  The  purchase  money  was  a 
debt  due  to  the  vendor,  which  upon  principle  it  would 
be  difficult  to  make  him  repay.  What  power  has  a  court 
of  equity  to  rescind*  legal  contract  like  this?  The  question 

(g)  1  Black*.  123.  (A)  Vide  infra,  ch.  12. 
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might  perhaps  arise  if  the  vendor  was  seeking  relief  in 
equity,  but  in  this  case  he  must  be  a  defendant.  If  it  should 
be  admitted  that  the  money  cannot  be  recovered,  then  of 
course  he  must  retain  the  estate  also,  until  some  person 
appear  who  is  by  law  entitled  to  require  a  conveyance 
of  it. 

It  has  been  decided  that  a  specific  performance  will  be 
decreed  of  a  contract  for  sale  of  a  life  annuity,  although 
the  annuitant  be  dead  before  the  bill  be  filed,  provided 
the  contract  was  a  continuing  one  at  his  death  (i).  This 
is  the  converse  of  the  point  decided  in  Mortimer  v.  Cap- 
per, and  that  line  of  cases.  The  Vice-Chancellor  (Sir 
John  Leach)  observed,  that  it  may  now  be  considered  as 
the  settled  law  of  the  court,  by  the  cases  of  Mortimer  v. 
Capper,  and  Jackson  v.  Lever,  and  the  reported  dicta  of 
Lord  Eldon,  especially  in  the  case  of  Coles  v.  Trecothick, 
that  if  the  price  of  property  be  an  annuity  for  the  life  of 
the  vendor,  his  death  before  the  conveyance  will  form  no 
objection  to  the  specific  performance  of  the  contract  The 
vendor  agrees  to  sell  for  a  contingent  price,  and  those 
who  represent  him  cannot  complain  that  the  contingency 
has  turned  out  unfavourably.  The  same  principle  neces- 
sarily applies  to  a  case  where  the  life  annuity  is  not  the 
price,  but  is  the  subject  of  the  sale.  If  the  annuitant 
happens  to  die  before  the  annuity  is  legally  transferred 
to  the  purchaser,  the  death  of  the  annuitant  can  form  no 
objection  to  the  specific  performance  of  the  contract. 
The  purchaser  agrees  to  buy  an  interest  of  uncertain 
duration,  and  he  cannot  complain  that  the  contingency  is 
unfavourable  to  him. 

In  the  above  case,  the  purchaser  was  entitled  to  arrears 
of  the  annuity,  but  the  annuity  was  charged  on  the  pur- 
chaser's own  estate.     It  was  argued  that  by  the  death  of 

(*)  Kennejr  v.  Wenham,  6  Madd.  355. 


or   THE    CONSIDERATION.  263 

the  annuitant,  a  legal  transfer  of  the  annuity  was  no  longer 
necessary  to  the  purchaser,  and  the  only  act  to  be  done 
was  the  payment  of  a  sum  of  money  by  him  to  the  seller, 
and  that  the  seller  ought  therefore  to  have  proceeded  at 
law  and  not  in  equity.  The  Vice-Chancellor  said,  that 
\  court  of  equity  entertains  a  suit  for  specific  performance 
>y  a  purchaser,  in  order  to  give  him  the  very  subject  of 
lis  contract ;  and  although  the  demand  of  a  vendor  be 
lerely  for  a  sum  of  money,  it  will  entertain  a  similar  suit 
>r  him,  upon  the  principle  that  the  remedies  ought  to  be 
mtual.  If  the  death  of  a  life-annuitant  were  to  happen 
t  such  a  time  that  a  purchaser  in  effect  took  no  benefit 
nder  his  contract,  which  might  well  happen  where  his 
tie  was  to  commence  at  a  future  time,  there  it  might  be 
lade  a  question  whether,  as  at  the  time  of  the  bill  filed  a 
urchaser  could  file  no  bill  in  equity,  the  principle  of 
ratual  remedy  could  enable  the  vendor  to  file  such  a  bill, 
tut  that  is  not  this  case ;  here  the  purchaser  has  an  equi- 
ible  title  to  the  arrears  of  the  annuity  between  the  time 
f  his  purchase  and  the  death  of  the  annuitant,  which 
ould  in  principle  now  support  a  bill  on  his  part  for 
pecific  performance,  although  the  facts  of  the  case  would 
ot  make  such  a  bill  advantageous  to  him.  He  considered 
lis  case,  therefore,  strictly  a  case  of  mutual  remedy,  so 
8  to  entitle  the  vendor  to  file  a  bill  for  specific  perform- 
nce ;  and  it  appeared  to  him  to  make  no  difference  in 
rinciple  that  the  annuity  being  charged  upon  the  estate 
>f  the  purchaser  himself,  he  could  practically  satisfy  his 
emand  for  arrears,  by  retainer,  without  the  necessity  of 
legal  grant. 
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CHAPTER  VI. 

OF  THE  PARTIAL  EXECUTION  OF  A  CONTRACT,  WHERE 
A  VENDOR  HAS  NOT  THE  INTEREST  WHICH  HE  PRE- 
TENDED TO  SELL;  AND  OF  DEFECTS  IN  THE  QUAN- 
TITY AND  QUALITY  OF  THE  ESTATE. 


SECTION  I. 

Where,  the  Vendor  has  not  the  Interest  which  he  sold. 

I.  WHERE  a  person  sells  an  interest,  and  it  appears 
that  the  interest  which  he  pretended  to  sell  was  not  the 
true  one ;  as,  for  example,  it  was  for  a  less  number  of 
years  than  he  had  contracted  to  sell,  the  purchaser  may 
consider  the  contract  at  an  end,  and  bring  an  action  for 
money  had  and  received,  to  recover  any  sum  of  money 
which  he  may  have  paid  in  part  performance  of  the  agree- 
ment for  the  sale :  and  the  vendor  offering  to  make  an 
allowance  pro  tanto,  will  make  no  difference ;  it  is  suffi- 
cient for  the  plaintiff  to  say,  it  is  not  the  interest  which 
I  agreed  to  purchase  (a). 

But  in  a  late  case  (b)  at  nisiprius,  where  the  agreement 
was  to  sell  "  the  unexpired  term  of  eight  years  lease  and 
good  will,"  &c.  and  it  appeared  that,  at  the  date  of  the 
agreement,  the  unexpired  term  in  the  lease  was  only 
seven  years  and  seven  months,  Lord  Ellenborough  said, 

(a)  Farrer  v.  Nightingal,  2  Esp.  v.  Shee,  l  Caxnpb.  Ca.  1 13.    See 

Ca.  639 ;  and  see  Hearn  v.  Tom-  also  Duffell  v.  Wilson,  ib.  401 ; 

tin,  Peake's  Ca.  192;  Thomson  v.  and  see  ch.  8,  infra. 
Miles,  1  Esp.  Ca.  1 84 ;  Mattock  v.         (b)  Belworth  v.  Hapdl,  4  Camp. 

Hunt,  B.  R.  1 5  Feb.  1 806 ;  Hibbert  Ca.  1 40. 


PARTIAL  EXECUTION    OF    A    CONTRACT.  265 

that  the  parties  could  not  be  supposed  to  have  meant  that 
there  was  the  exact  term  of  eight  years  unexpired,  neither 
more  nor  less  by  a  single  day.  The  agreement  must, 
therefore,  receive  a  reasonable  construction,  and  it  seems 
not  unreasonable  that  the  period  mentioned  in  the  agree- 
ment should  be  calculated  from  the  last  preceding  day 
when  the  rent  was  payable,  and  including,  therefore,  the 
current  half  year.  Any  fraud  or  material  misdescription, 
though  unintentional,  would  vacate  the  agreement,  but 
the  defendant  might  here  have  had  substantially  what  he 
agreed  to  purchase. 

So  where  a  house  was  sold  by  auction,  and  no  notice 

*R8  taken  of  a  fee-farm  rent  of  5$.  4 d.  charged  upon 

that  and  upon  other  property,  to  a  very  great  amount,  the 

Purchaser  brought  an  action  for  breach  of  the  agreement, 

^d  Sir  Vicary  Gibbs,  for   the  vendor,  the  defendant, 

declined  arguing  the  point  (c). 

And  where  a  particular  described  the  subject  of  sale  to 

k^  an  annuity  of  so  much,  payable  out  of  the  tolls  of 

*V*ater]oo  Bridge,  the  Court  considered  that  the  purchaser 

^crald  make  some  inquiry  as  to  the  annuity ;  but  as  the 

bridge  Act  did  not  speak  of  any  power  to  redeem  the 

uities  to  be  granted,  and  the  annuity  was  made  subject 

redemption,  it  was  held  that  the  contract  was  not  bind- 

**ig  on  the  purchaser;  and  the  Court  was  of  opinion,  that 

tellers  should  be  strictly  bound  to  disclose  the  real  nature 

t^f  the  subject  of  the  contract  (</). 

But,  notwithstanding  that  the  vendor  has  a  different 
interest  to  what  he  pretended  to  sell,  equity  will,  in  some 
cases,  compel  the  purchaser  to  take  it. 

Thus,  although  the  estate  is  charged  with  trifling  incum- 
brances, which  cannot  be  discharged,  yet  it  seems  that, 

(c)  Turner  v.  Beaurain,  Sitt.     well  v.  Harris,  1  Taunt.  430. 
GtriZdlL  cor.  Lord  EUenborough,         (d)  Coverley  *  Burrell,  M.  T. 
C.J.  2d  June  1806;  and  Bee  Barn-      1821.  B.R.MS. 
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under  some  circumstances,  if  a  satisfactory  indemnity  can 
be  given  against  them,  equity  will  compel  a  specific  per- 
formance (e),  (I).  This,  however,  is  evidently  a  jurisdic- 
tion which  cannot  be  too  cautiously  exercised.  In  a  late 
case,  Lord  Eldon  said,  that  he  did  not  apprehend,  that  the 
Court  could  compel  the  purchaser  to  take  an  indemnity, 
or  the  vendor  to  give  it  (/). 

So,  although  the  vendor  may  not  be  entitled  to  the  estate 
for  the  number  of  years  which  he  contracted  to  sell,  yet, 
if  the  deficiency  were  not  great,  equity  would  certainly 
decree  a  performance  of  the  contract  at  a  proportionable 
price  (g). 

But  if  the  number  of  years  be  considerably  less  than  the 
vendor  pretended  to  sell,  equity,  so  far  from  interfering 
in  his  favour,  will  assist  the  purchaser  in  recovering  any 
deposit  which  he  may  have  paid. 

Thus,  in  Long  v.  Fletcher  (A),  A.  pretending  he  had  a 
term  of  sixteen  years  to  come,  in  a  house,  agreed  to  sell  it 
to  By  and  B.  paid  100/.,  part  of  the  consideration  money, 
down.  B.  entered,  but  finding  that  A.  had  only  a  term  of 
six  years  in  the  house,  brought  his  bill  to  have  an  account, 
his  money  refunded,  and  the  bargain  set  aside  ;  and  ac- 
cordingly B.  was  decreed  to  account  for  the  profits,  and 
the  consideration  money  to  be  refunded,  and  B9  upon  his 
own  account,  to  have  tenant  allowances  made  him. 

So,  if  a  purchaser  contract  for  what  is  stated  to  be  an 

(e)  Howland  r.  Norris,  1  Cox,  (/)  See  1  Ves.  &  Beam.  225. 

59;  Halsey  v.  Grant,  Horniblow  (g)   See    Guest   v.    Homfray, 

v.  Shirley,  13  Ves.  jun.  73,  81;  5  Ves.  jun.  818;  and  see  Hanger 

see  2  Swanst.  223;  and  see  Barn-  v.  Eyles,  21  Vin.  Abr.  (A),  pi.  1 ; 

well  v.  Harris,  1  Taunt.  430;  see  2Eq.Ca.Abr.689;  see  also  10  Ves. 

also  Hays  v.  Bailey,  stated  in  ch.  7 .  jun.  306 ;  1 3  Ves.  jun.  77. 

post.  Wood  v.  Bernal,  19  Ves.  220.  (h)  2  Eq.  Ca.  Abr.  5.  pL  4. 

(I)  Although  it  seems  evident  that  this  equity  would  be  enforced  in 
a  case,  for  instance,  like  Turner  v.  Beaurain,  yet  the  cases  referred  to 
are  not  decisive  authorities  in  favour  of  it. 
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original  lease,  and  it  turn  out  to  be  an  underlease  for  the 
whole  term,  wanting  a  few  days,  it  should  seem  that  equity 
-would  not  compel  the  purchaser  to  perform  the  contract  It 
is  impossible,  from  the  nature  of  the  thing,  to  make  any 
compensation  for  the  reversion  outstanding,  and  yet  it  may 
become  very  valuable ;  and  it  is  of  great  importance  to  a 
purchaser  of  a  lease  not  to  have  any  third  person  stand 
between  him  and  the  owner  of  the  inheritance  (i). 

It  frequently  happens  that  a  contract  for  a  leasehold 
estate  is  not  carried  into  execution  at  the  time  appointed, 
and  the  vendor  continues  in  possession.  The  estate,  of 
course,  daily  decreases  in  value,  and  a  question  constantly 
arises,  whether  the  purchaser  shall  be  compelled  to  pay 
the  fall  price  originally  agreed  to  be  given  for  the  estate, 
or  what  arrangement  shall  be  made  between  the  parties. 

In  a  modern  case(j),  where  this  point  arose,  the 
Master  of  the  Rolls  said,  the  reasonable  course  which  he 
should  adopt,  was,  that  for  the  time  elapsed  before  the 
execution  of  the  agreement,  in  consequenee  of  the  pen- 
dency of  the  suit,  interest  should  be  paid  by  the  purchaser, 
and  a  rent  should  be  set  upon  the  premises  in  respect  of 
the  possession  of  the  vendor. 

This  rule  at  once  provides  for  the  interests  of  both  par- 
ties, and  accords  with  the  maxim  of  equity,  by  which  that 
which  is  agreed  to  be  done,  is  considered  as  actually  per- 
formed. The  purchase  money,  from  the  time  of  the  con- 
tract, belongs  to  the  vendor,  who  is  entitled  to  interest  on 
it  while  it  is  retained  by  the  purchaser.  The  estate  from 
the  same  time  belongs  to  the  purchaser,  who  is  entitled  to 
a  rent  for  it  while  it  is  occupied  by  the  vendor. 
In  Cuthbert;  v.  Baker  (A),  the  quit  rents  of  a  manor  were 

(t)  Vide  infra,  where  an  under-  jun.  505.     See  and  consider  King 

Jease  will  b^  enforced  against  a  t?.  Wightman,  1  Anst.  80 ;  Fenton 

vendor  under  an  agreement  to  as-  v.  Browne,  14  Ves.  jun.  144. 

sign,  div.  II.  (*)  Reg.  Lib.  A.  1790,  fol.  442. 

(J)  Dyer  v.  Hargrave,  10  Ves. 
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stated  in  the  particulars  of  sale  to  be  2/.  a  year,  and  they 
amounted  to  only  30$.  a  year;  but  a  performance  in 
specie  was  decreed,  and  it  was  referred  to  the  Master  to 
ascertain  what  compensation  should  be  allowed  in  respect 
of  the  deficiency. 

And  it  has  been  held  that  quit  rents  are  subjects  of 
compensation,  probably  because  they  may  be  regarded  as 
incidents  of  tenure  (/). 


Where  an  estate  is  sold  by  auction,  or  before  a  Master, 
in  lots,  and  the  vendor  has  not  a  title  to  all  the  lots  sold, 
equity  will  compel  the  purchaser  to  take  the  lots  to  which 
a  title  can  be  made,  if  they  are  not  complicated  with  the 
rest ;  and  will  allow  him  a  compensation  pro  tanto. 

Thus  in  Poole  v.  Shergold  {m)7  a  man  became  the  pur- 
chaser of  several  lots  of  an  estate,  to  two  of  which  no  tide 
could  be  made.  And  upon  the  Master's  report  Lord 
Kenyon  said,  he  must  take  it  for  granted,  these  two  lots 
were  not  so  complicated  with  the  others,  as  to  entitle  the 
purchaser  to  resist  the  whole ;  and  therefore  decreed  a 
specific  performance  pro  tanto. 

But  if  a  title  cannot  be  made  to  a  lot  which  is  compli- 
cated with  the  rest,  the  purchaser  will  not  be  compelled 
to  accept  the  lots  to  which  a  title  can  be  made. 

Thus,  in  Poole  v.  Shergold,  before  cited,  Lord  Kenyon 
said,  if  a  purchase  was  made  of  a  mansion-house  in  one 
lot,  and  farms,  &c.  in  others,  and  no  title  could  be  made 
to  the  lot  containing  the  mansion-house,  it  would  be  a 
ground  to  rescind  the  whole  contract 

Lord  Kenyon  seems  afterwards  to  have  gone  a  step 
farther,  and  to  have  been  of  opinion,  that  such  a  contract 
ought  not  in  any  case  to  be  enforced  against  a  purchaser. 

(?)  Etdaile  v.  Steplttowu,  1  Sim.         (m)  2  Bro.  C.  C.  118;  1  Cox, 
&  Stu.  122.  273.     See  6  Ve*  jun.  676. 
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For  sitting  in  a  court  of  law  (n),  he  held,  that  the  per- 
formance of  a  contract  for  the  sale  of  some  houses  ought 
not  to  be  compelled,  as  a  title  could  not  be  made  to  all  the 
houses  bought ;  and  this,  notwithstanding  they  were  sold 
in  separate  lots.  He  said,  when  a  party  purchases  several 
lots  of  this  description  at  an  auction,  it  must  be  taken  as  an 
entire  contract ;  that  is,  that  the  several  lots  are  purchased 
with  a  view  of  making  them  a  joint  concern.  The  seller, 
therefore,  shall  not,  in  case  of  any  defect  in  his  title  to  one 
part,  be  allowed  to  abandon  that  part  at  his  pleasure,  and 
to  hold  the  purchaser  to  his  bargain  for  the  residue.  From 
such  a  doctrine  much  injustice  might  result,  as  the  part  to 
which  a  seller  could  not  make  a  title  might  be  so  circum- 
stanced, that  without  it  the  other  parts  would  be  of  little, 
perhaps  of  no  value ;  or  it  might  leave  it  in  the  power  of 
the  seller,  or  any  other  person  who  might  come  to  the 
possession  of  such  part,  to  deprive  the  purchaser  of  every 
degree  of  enjoyment  or  beneficial  use  of  that  part  which 
he  had  purchased.  He  added,  that  a  case  under  circum- 
stances precisely  similar  to  the  present,  had  been  decided 
before  him,  when  Master  of  the  Rolls.  That,  on  that  case 
coming  before  him,  he  had  found  that  his  predecessor 
there,  Sir  Thomas  Sewell,  had  ruled  contrary  to  the  doc- 
trine he  was  now  delivering ;  but  that  he  at  the  Rolls  had 
overruled  Sir  Thomas  Sewell's  determination,  with  the 
general  approbation  of  the  bar. 

And  the  Court  of  Exchequer  appear  to  have  been  of  the 
same  opinion  as  Lord  Kenyon.  For  in  a  case  (0),  where 
a  person  purchased  several  lots  of  an  estate  sold  under 
a  decree  of  the  Court,  and  the  biddings  were  afterwards 
opened  as  to  one  lot,  the  Court  were  of  opinion,  that 
he  had  an  option  to  open  the  biddings  as  to  the  rest  of 
the  lots. 

(»)  Chambers  v.  Griffiths,  1  Esp.         (n)  Boyer  v.  Blackwell,  3  Anstr. 
Ca.  149.  6.57. 
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In  a  late  case  (/>),  in  which  most  of  the  authorities  on 
this  head  were  cited,  the  cases  of  Chambers  v.  Griffiths 
and  Boyer  v.  Blackwell  were  not  noticed ;  but  I  learn  that 
Lord  Eldon  afterwards  mentioned  from  the  bench  that  be 
had  met  with  the  case  of  Chambers  v.  Griffiths  ;  and  he 
desired  it  to  be  understood,  that  he  was  not  of  the  same 
opinion  as  Lord  Kenyon ;  and,  in  a  still  later  case,  Lord 
Eldon  expressed  an  opinion,  that  Lord  Kenyon's  rule 
would  not  be  followed  unless  it  could  be  shown  that  there 
was  an  understanding  that  the  purchaser  was  not  to  take 
any  of  the  lots  unless  he  could  obtain  them  all  (y). 

The  rules  laid  down  in  Poole  v.  Shergold  must  therefore 
still  be  considered  the  law  of  the  Court.  It  is  indeed  re. 
markable,  that  in  Chambers  v.  Griffiths,  Lord  Kenyon 
should  have  overlooked  his  decision  in  Poole  v.  Shergold ; 
more  especially  as  it  in  a  great  measure  obviated  the  ob- 
jections which  he  made  to  a  partial  execution  by  a  court 
of  equity  of  a  contract  for  purchase  of  several  lots  of  an 
estate.  The  doctrine,  however,  could  not  apply  to  an 
action  at  law,  because  although  the  same  man  purchase 
several  lots  at  an  auction,  yet  a  distinct  contract  arises 
upon  each(r).  Chambers  v.  Griffiths  cannot  therefore 
be  maintained  as  an  authority  even  for  the  legal  rule. 

Where  an  estate,  is*  sold  in  one  lot,  either  by  private 
contract,  or  public  sale,  and  the  vendor  has  not  a  title  to 
the  whole  estate,  he  cannot  enforce  the  contract  at  law  (s)f 
unless  perhaps  a  separate  value  was  put  on  different  parts 
of  the  estate,  in  which  case  the  contract  in  favour  of  jus- 
tice may  be  considered  distinct.  At  law  neither  a  vendor 
can,  on  an  entire  contract,  recover  part  of  the  purchase 

(p)  Drewe  t>.  Hanson,  6  Ves.  38 ;  James  v.  Shore,  1  Stark.  426 ; 

jun.  675.  see  Baldey  v.  Parker,  2  Barn.  & 

(q)  16  July    1816,    MS.     See  Cress.  37. 

Lewin  r.  Guest,  1  Russ.  325.  (s)  Tomkins  r.  White,  3  Smith, 

(r)  Emmerson  v.  Heelis,  2  Taunt.  435 . 
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money,  where  he  cannot  make  a  title  to  the  whole  estate 
sold  ;  nor  would  a  purchaser  be  suffered  in  a  court  of  law 
to  say,  that  he  would  retain  all  of  which  the  title  was  good, 
and  vacate  the  contract  as  to  the  rest:  such  questions 
V>eing  subjects  only  for  a  court  of  equity  (/). 

But  if  the  part  to  which  the  seller  has  a  title  was  the 
purchaser's  principal  object,  or  equally  his  object  with  the 
part  to  which  a  title  cannot  be  made,  and  is  itself  an  in- 
dependent subject,  and  not  likely  to  be  injured  by  the  other 
part,  equity  will  compel  the  purchaser  to  take  it  at  a  pro- 
portionate price ;  and  in  these  cases  it  will  be  referred  to 
the  Master,  to  inquire,  "  whether  the  part  to  which  a 
title  cannot  be  made,  is  material  to  the  possession  and 
eryoyment  of  the  rest  of  the  estate  («)." 

Thus  in  a  case  (a?)  before  Sir  Thomas  Sewell,  a  man 
*r\\o  had  contracted  for  the  purchase  of  a  house  and  wharf, 
^as  compelled  to  take  the  house,  although  he  could  not 
ot^tain  the  wharf;  and  it  appeared  that  his  object  was  to 
c^ny  on  his  business  at  the  wharf  (I);  which,  Lord  Ken- 
y  On  said,  was  a  determination  contrary  to  all  justice  and 

And  in  the  late  case  of  Drew  v.  Hanson  (*),  which 
'ose  upon  the  sale  of  an  estate,  together  with  the  valu- 
able corn  and  hay  tithes  of  the  whole  parish,  it  appeared, 
^tiat  the  principal  object  of  the  purchaser  was  the  corn 

(f)  Johnson  v.  Johnson,  3  Bos.  13  Price,  698, 

^t  Pull.  162.  (x)  See  6  Ves.  jun.  678 ;  7  Ves. 

(«)  M<Queen  v.  Farquhar,   1 1  jun.  270,  cited ;  and  see  McQueen 

Ves.  jun.  467  ;  Reg.  Lib.  B.  1 804,  r.  Farquhar,  1 1  Ves.  jun.  467. 

fbL  1095  ;  Knatchbull  v.  Grueber,  (^)  1  Cox,  274. 

1  Madd.  153  ;  Bowyer  v.  Bright,  (*)  6  Ves.  jun.  675. 


(I)  This  case  has  been  frequently  disapproved  of,  and  would  not  have 
lean  so  decided  at  this  day.  See  1  Esp.  Ca.  152;  6  Ves.  jun.  670 ; 
13  Ves.  jun.  78.  828.  427.  In  Stewart  v.  Alliston,  1  Mer.  26,  Lord 
Eldon  expressed  himself  much  more  strongly  against  the  principle  of 
these  cases,  than  appears  by  the  report. 
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(e)  See  Vancouver  v.  Bliss,   1 1  cited  ibid. 

VM.jun.4S8;  Stapylton  t.  Scott,  land,  5  Vi 

13  Ves.  jun.  +25.  r.  Hilbert, 

(0)  Lord  Stanhope  s  case,  6  Ves.  (c)  See 
jun.  87 8,  cited ;  Lowndes  v.  Lane,  see  17  Vei 
2  Cox,  363 ;  0  Ves.  jun.  076,  (d)  28  I 
cited;  but  see  Pincke  v.  Curteis, 

(1)  It  now  appears  by  the  report  of  the  case 
that  the  estate  was  only  subject  to  a  money-pa 
tithe*.     Hotvtand  v.  Norm,  1  Cok,  A!). 
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tithes,  and  that  half  the  hay  tithe  belonged  to  the  vicar, 
and  the  other  half  was  commuted  for  by  a  payment  of  2  /. 
per  annum,  the  nature  of  which  did  not  appear.  Upon 
the  facts,  as  they  then  appeared,  Lord  Eldon  would  not 
give  judgment,  but  he  seemed  clearly  of  opinion  that  the 
hay  tithe,  if  not  of  great  extent  or  of  such  a  nature  as  to 
prejudice  the  corn  tithe,  was  a  subject  for  compensation : 
but  otherwise  not,  as  the  purchaser  would  not  get  the 
thing  which  was  the  principal  object  of  his  contract  (a). 

So  in  a  case  (b)  where  a  man  had  articled  for  the  pur- 
chase of  an  estate  tithe-free,  but  which  afterwards  ap- 
peared to  be  subject  to  tithes,  Lord  Thurlow  decreed  a 
specific  performance,  although  the  purchaser  proved,  that 
his  object  was  to  buy  an  estate  tithe-free  (I). 

This,  however,  to  use  Lord  Eldon's  words  (c),  is  a  pro- 
digious strong  measure  in  a  court  of  equity  to  say,  as  a  dis- 
creet exercise  of  its  jurisdiction,  that  the  contract  shall  be 
performed,  the  defendant  swearing  and  positively  proving 
that  he  would  have*  had  nothing  to  do  with  the  estate  if 
not  tithe-free.  And  in  the  case  of  Ker  *v  Clobery  (d), 
where  the  estate  was  sold  before  the  Master,  and  the  par- 
ticulars stated,  that  "the  whole  of  the  above  lands  are  only 
subject  to  a  modus  for  tithe  hay  of  2/.  per  annum,"  Lord 
Eldon  was  of  opinion,  that  a  purchaser  of  an  estate  stated 
to  be  tithe-free,  or  subject  to  a  modus,  could  not  be  com- 
pelled to  take  it  with  a  compensation,  if  the  estate  is  not 

(a)  See  Vancouver  x>.  Bliss,  1 1  cited  ibid. ;  and  see  Rose  v.  Cal- 
Ves.  jun.  458 ;  Stapylton  v.  Scott,  land,  5  Ves.  jun.  186 ;  Walliuger 
13  Ves.  jun.  425.  r.  Hilbert,  1  Mer.  104. 

(b)  Lord  Stanhope's  case,  6  Ves.  (c)  See  6  Ves.  jun.  679 ;  and 
jun.  678,  cited ;  Lowndes  v.  Lane,  see  17  Ves.  jun.  280. 

2   Cox,   363;   6   Ves.  jun.   676,  (d)  26  Mar.  1 8 1 4,  MS. 

cited ;  but  see  Pincke  v.  Curteis, 

(I)  It  now  appears  by  the  report  of  the  case  published  by  Mr.  Cox. 
that  the.  estate  was  only  subject  to  a  money-payment  of  14/.  in  lieu  of 
tithes.     Howland  v.  Norris,  1  Cox,  59. 
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the-free.  His  Lordship  said,  that  he  had  so  decided  in 
.  case  from  Yorkshire,  in  which  he  had  told  the  purchaser, 
f  lie  would  take  the  estate  with  a  compensation,  he  must 
mdertake  to  pay  the  tithes  to  the  vendor.  The  question 
therefore  is  now  at  rest 

Where  an  estate  is  sold  tithe-free,  the  question  whether 
tithe-free  is  not  a  question  of  title  but  of  fact :  if  the  sale 
was  of  lands  and  of  tithes,  then  the  matter  of  tithe  would 
be  matter  of  title  (e). 

In  a  late  case,  upon  a  sale  before  a  Master,  where  the 
particular  stated  about  thirty-three  acres  to  be  tithe-free, 
Lord  Eldon  held,  that  the  principle  laid  down  in  Ker  v. 
Clobery  did  not  apply  (/). 

In  a  case,  where  the  estate  was  described  as  let  on  a 
Vround4ease  at  so  much  per  annum,  and  it  turned  out 
^at  the  lease  was  at  rack-rent,  Lord  Eldon  would  not 
support  the  sale,  although  there  was  the  usual  clause,  that 
-*rors  or  mis-statements  should  not  annul  the  sale  (g). 

Where  the  particular  described  the  estate  as  four  hun- 
ted and  twelve  acres,  two  hundred  and  twenty-seven  of 
vhich  were  tithe-free,  paying  a  very  small  modus ;  and  it 
ppeared  that  part  of  the  estate  represented  to  be  tithe- 
tee  was  subject  to  tithes  which  the  owner  was  willing  to 
ell,  Lord  Eldon  said,  that  the  allegation  was,  that  two 
undred  and  twenty-seven  acres  "  are  tithe-free,  paying 
.  very  small  modus,"  not  stating  a  positive  exemption 
roxn  tithes ;  and  where  the  contract  is  to  sell  an  estate 
ithe-firee,  the  vendor  not  representing  himself  to  have 
itle  to  the  tithes,  without  entering  into  the  question, 
whether  the  purchaser  ought  to  be  compelled  to  take  it  if 
lot  tithe-free ;  yet,  if  he  chooses  to  take  it,  he  cannot 

(t)  Smith  v.  Lloyd,  2  Swanst.      1818, MS.;  S.C.  2  Swanst.222. 
#4,  n.  (g)  Stewart  v.  Alliston,  1  Mer. 

(J)  Sinks  v.  Lord  Rokeby,  E.  T.     26. 

T 
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compel  the  vendor  to  buy  the  tithes,  if  there  is  a  positive 
title  to  them  in  pernancy ;  all  he  can  have  is  compen- 
sation (A). 

If  a  purchaser,  with  notice,  of  a  defect  in  a  title  to  a 
part  of  the  estate  which  is  complicated  with  the  rest,  or 
which  is  the  principal  object  of  his  contract,  take  pos- 
session of  the  estate,  and  prevent  the  vendor  from  making 
a  title,  he  will  be  compelled  to  perform  the  contract, 
notwithstanding  that  he  insisted  upon  the  objection  at 
the  time  he  entered  (i).  A  deduction  from  the  price 
will,  however,  be  allowed  him,  although  the  situation  of 
the  land  will  not  perhaps  be  taken  into  consideration. 

A  purchaser  will  not  be  compelled  to  take  an  undivided 
part  of  the  estate  contracted  for.  Therefore,  if  a  man  con- 
tract with  tenants  in  common  for  the  purchase  of  their 
estate,  and  one  of  them  die,  the  survivors  cannot  compel 
the  purchaser  to  take  their  shares,  unless  he  can  obtain 
the  share  of  the  deceased. 

And  in  a  case  where  under  a  decree  a  person  pur- 
chased two  sevenths  of  an  estate  in  one  lot,  and  a  good 
title  was  only  made  to  one  seventh,  the  purchaser  was 
allowed  to  rescind  the  contract  as  to  the  whole  of  the 
lot  (k). 

Nor  will  a  purchaser  be  compelled  to  take  a  leasehold 
estate,  for  however  long  a  term  it  may  be  holden,  where  he 
has  contracted  for  a  freehold  (I).  Lord  Alvanley  expressed 

(h)  Todd  v.  Gee,  17  Ves.  jun.  (*)   See  Calcraft  r.  Roebuck, 

273 ;  qu.  how  is  the  compensation  l  Ves.  jun.  221. 

to  be  estimated  ?    See  Ker  r.  Clo-  (k)  Roffey  v.  Shallows,  4  Madd. 

bery,  supra.  227. 


(I)  As  to  making  a  title  by  a  feoffment,  and  assigning  the  term  to 
a  trustee,  see  Saunders  v.  Lord  Anncsley,  2  Scho.  &  Lef.  73.  Doc 
v.  Lynes,  3  Barn.  &  Cress.  388. 
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t  clear  opinion  on  this  point  (/) ;  and  it  has  since  been 
expressly  determined  by  Sir  William  Grant  (/;/),  (I). 

Neither  is  a  purchaser  compellable  to  accept  a  copyhold 
estate  in  lieu  of  a  freehold  («),  (II). 

But  if  an  estate  is  sold  as  copyhold,  and  represented  as 
equal  in  value  to  freehold,  it  seems  that  the  vendor  will 
be  compelled  to  perform  the  contract,  although  the  estate 
prove  to  be  actually  freehold  (0).  If,  however,  the  con- 
tract for  the  sale  of  a  supposed  copyhold,  stipulate  that 
the  sale  shall  be  void  if  any  part  is  freehold,  the  subject 
must  be  proved  as  described ;  and  the  circumstance  of 
the  seller  himself,  after  the  first  contract,  selling  the  estate 
to  another  as  copyhold,  is  not  conclusive  evidence  against 

So  it  is  said,  that  a  purchaser  of  an  existing  lease  is  not 
bound  to  take  a  new  lease  instead  of  the  old  one,  because 
die  purchaser  would  become  an  original  lessee,  instead  of 

(/)  See 4 Bro.  C.  C.  497 ;  1  Ves.  Hick  o.  Phillips,  Prec.  Cha.  575. 
Jun.  220.  (0)  Twining  v.  Morrice,  2  Bro. 

(«)  Drewe  v.  Corp,  9  Ves.  jun.  C.  C.  326 ;  and  see  Browne  v+ 

368 ;  and  see  13  Ves.  jun.  78.  Fenton,  sup.  p.  4. 

(»)  See  Twining  v.  Morrice,         (p)  Daniels  r.  Davison,  16  Ves. 

2  Bro.  C.  C.  326;  and  Sir  Harry  jun.  24-9. 


(I)  This  case  is  a  very  strong  authority.  The  vendor  was  entitled  to 
a  term  of  four  thousand  years,  vested  in  a  trustee  for  him,  and  also  to 
a  mortgage  of  the  reversion  in  fee  expectant  upon  the  term  which  was 
Tested  in  himself  and  forfeited,  but  not  foreclosed.  The  person  claiming 
tinder  the  mortgagor  of  the  reversion  refused  to  release,  and  thereupon 
the  bill  was  dismissed.  Lib.  Reg.  A.  1803,  fol.  290.  The  registrar's 
book  appears  to  have  been  again  referred  to  for  this  case.     1  Sim.  & 

Stu.  201.  n. 

(II)  In  the  case  of  Sir  Harry  Hick  t».  Phillips,  on  account  of  the 
unreasonable  price  at  which  the  estate  was  sold,  a  specific  performance 
was  refused,  although  the  vendor  offered  to  procure  an  enfranchisement 
of  the  copyholds.  See  10  Mod.  504.  But  this  case  cannot  be  con- 
sidered as  an  authority,  except  on  the  ground  of  the  price  being  un- 
reasonable, for  equity  will  in  ordinary  cases  grant  the  vendor  time  to 
procure  the  fee.     See  infra,  ch.  8. 

T  2 
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an  assignee;  and  might  therefore  be  subject  to  burdens, 
to  which  he  would  not  have  been  liable  in  the  latter  cha- 
racter (y). 

If  a  vendee  proceed  in  the  treaty  for  purchase  after  he 
is  acquainted  with  the  nature  of  the  tenure,  and  do  not 
object  to  it,  he  will  be  bound  to  complete  his  contract,  and 
cannot  claim  any  compensation  on  account  of  the  difference 
in  value. 

Thus,  where  an  estate  was  sold  as  freehold,  with  a 
leasehold  adjoining  (r),  and  it  turned  out  on  examination 
that  sixty-two  acres  were  leasehold,  and  only  eight  free- 
hold ;  yet,  as  the  purchaser  proceeded  in  the  treaty  after 
he  was  in  possession  of  this  fact,  and  did  not  object  to  the 
nature  of  the  property,  he  was  held  to  have  waved  the 
objection. 

And  if  a  purchaser  do  object  to  the  tenure,  yet,  if  he 
proceed  in  the  treaty,  it  seems  that  he  will  be  compelled  to 
take  the  estate,  on  being  allowed  a  compensation  (s). 

In  the  case  of  Wirdman  v.  Kent  (/),  upon  a  bill  filed 
by  vendors  for  a  specific  performance,  it  appeared  that 
part  of  the  lands  sold  to  the  purchaser  had  been  previously 
sold  to  one  Pavey ;  a  specific  performance  was  however 
decreed,  and,  as  to  the  lands  terriered  to  the  defendant, 
but  which  had  been  sold  to  Pavey,  that  the  plaintiffs  should 
procure  Pavey  to  release  them  to  the  defendant,  or  convey 
a  like  quantity  of  land  of  equal  value  to  the  defendant. 

The  particular  circumstances  of  this  case  do  not  appear 
in  the  report ;  but  it  must  be  presumed,  that  the  land  sold 
to  Pavey  was  not  the  object  of  the  purchaser ;  and  that 
other  Jand  in  the  neighbourhood,  of  equal  value,  would 
suit  him  as  well.     Indeed,  in  one  report  of  this  case  (»),  it 

(q)  Mason  v.  Corder,  2  Marsh.  1  Jac.  &  Walk.  168. 
332.  (s)  See    Calcraft  c.  Roebuck, 

(r)  Fordyce  v.  Ford,  4  Bro.  C.  C.  1  Ves.  jun.  22 1 . 
494 ;  and  see  6  Ves.  jun.  670 ;  10         (f)  l  Bro.  C.  C  140. 
Ves.  jun.  508 ;  Burnell  v.  Brown,         (u)  2  Dick.  504. 
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is  said,  that  the  grievances  complained  of  were  disregarded 
as  frivolous. 

To  guard  against  the  rules  established  by  the  foregoing* 
decisions,  an  express  declaration  should  be  inserted  in  all 
agreements  for  purchase  of  estates,  that  if  a  title  cannot 
be  made  to  the  whole  estate,  the  purchaser  shall  not  be 
bound  to  perform  the  contract  pro  tanto ;  and  a  similar 
provision  should  be  made  where  an  estate  is  bought  free 
from  tithes,  or  with  any  other  collateral  benefit,  which  the 
purchaser  may  wish  to  secure. 

There  may  be  some  rights  in  an  estate  not  disclosed,. 
which,  although  in  themselves  of  small  value,  are  incapa- 
ble of  compensation  ;  for  example,  a  right  of  sporting  re- 
served over  the  estate,  and  not  disclosed  to  the  purchaser; 
for  it  would  not  perhaps  be  possible  to  estimate  what  dif- 
ference in  value  such  a  reservation  made  (<r)  ;  and  such  a 
right  would  break  in  too  much  upon  the  enjoyment  and 
ownership  of  a  purchaser,  to  enable  equity  with  propriety* 
to  compel  him  to  take  the  estate  with  a  compensation. 

II.  Having  considered  in  what  cases  a  vendor  may 
compel  a  performance  pro  tanto  of  an  agreement,  which 
he  is  unable  wholly  to  perform  ;  we  may  now  inquire  in 
what  instances  a  purchaser  may  insist  upon  a  part  perform- 
ance of  an  agreement,  which  the  vendor  cannot  execute 
intoio. 

And  first,  it  seems  that  in  every  case  where  an  agree- 
ment would  be  in  part  executed  in  favour  of  a  vendor,. 
there  is  much  greater  reason  to  afford  the  aid  of  the  Court 
at  the  suit  of  the  purchaser,  if  he  be  desirous  of  taking 
the  part  to  which  a  title  can  be  made.  And  a  purchaser 
may,  in  some  cases,  insist  upon  having  the  part  of  an 
estate  to  which  a  title  is  produced,  although  the  vendor 
could  not  compel  him  to  purchase  it :    it  is  true,  gene- 

(x)  Burnell  v.  Brown,  1  Jac.  &  Walk-  168. 
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rally,  but  not  universally,  that  a  purchaser  may  take  what 
he  can  get,  with  compensation  for  what  he  cannot  have  (t/)* 

Thus  we  have  seen,  that  if  tenants  in  common  contract 
for  the  sale  of  their  estate,  and  one  of  them  die,  the  survi- 
vors cannot  compel  the  purchaser  to  take  their  shares,  un- 
less he  can  obtain  the  shares  of  the  deceased.  But  the 
converse  of  this  proposition  does  not  hold ;  for  it  seems  that 
the  purchaser  may  compel  the  survivors  to  convey  their 
shares,  although  the  contract  cannot  be  executed  against 
the  heir  of  the  deceased  (z).  So  even  where  a  vendor  has 
not  a  title  to  a  part  of  the  estate,  and  consequently  cannot 
enforce  the  acceptance  of  it,  yet  the  purchaser  may  elect  to- 
take  it  with  the  title  such  as  it  is  (a).  But  a  purchaser 
has  no  such  right  where  the  contract  stipulates  that  the 
contract  shall  be  void  if  the  purchaser's  counsel  is  of 
opinion  that  a  good  title  cannot  be  made  to  the  estate  (A). 

If  a  man,  having  partial  interests  in  an  estate,  chooses 
to  enter  into  a  contract,  representing  it,  and  agreeing  to 
sell  it,  as  his  own,  it  is  not  competent  to  him  afterwards  to 
say,  though  he  has  valuable  interests,  he  has  not  the  en- 
tirety ;  and  therefore  the  purchaser  shall  not  have  the 
benefit  of  the  contract.  For  the  person  contracting  under 
these  circumstances  is  bound  by  the  assertion  in  his  con- 
tract :  and  if  the  vendee  chooses  to  take  as  much  as  he 
can  have,  he  has  a  right  to  that,  and  an  abatement  (c). 

Therefore  in  a  case  where  the  estate  was  sold  for  twenty- 
one  years,  and  represented  as  held  under  a  church 
lease,  usually  renewed  every  seven  years,  and  it  appeared 

(y)  1   Ves.  &  Beam.  358,  per         (c)  Per  Lord  Eldon,  lOVes.jun. 

Lord  Eldon ;  Western  v.  Russell,  .31,516.    The  same  doctrine  was 

3  Ves.  &  Beam.  1 87 .  laid  down  by  his  Lordship  in  Wood 

(z)  Attorney-general  v.  Gower,  v.  Griffith,  12  Feb.  1818;  and  see. 

1  Ves.  218.  2  Ves.  jun.  439,   ace.  per  Lord, 

(a)  Vide  infra.  Rosslyn. 

(b)  Williams  v,  Edwards,  2  Sim. 
78. 
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Aat  the  seller  was  only  entitled  for  life  to  part ;  the  pur- 
chaser Bled  a  bill  for  a  specific  performance  with  a  reduc- 
tion.   The  seller  insisted  that  the  purchaser  might  have  an 
option  to  put  an  end  to  the  contract,  but  that  he  (the  seller) 
ought  not  to  be  compelled  to  take  less  than  the  stipulated 
price.     The  decree,  however,  was  for  a  specific  perform- 
cuice,  with  a  reduction  of  the  purchase  money,  the  interest 
of  the  seller  being  less  valuable  than  it  had  been  repre- 
sented to  the  purchaser  (d).  Lord  Eldon  has  since  observed , 
that  the  consequence  of  this  decision  was,  that  if  the  lives 
should  endure  beyond  the  period  of  twenty-one  years,  the 
purchaser  would  have  the  premises  as  well  as  the  compen- 
sation.    In  that  respect  the  case  was  new,  and  deserved 
great  consideration.     The  Lord  Chancellor  added,  that  in 
a  conversation  which  he  had  with  the  Master  of  the  Rolls, 
they  inclined  to  think  it  might  be  right  upon  this  reason- 
ing, that  the  estate  was  purchased  subject  to  a  contingency 
affecting  its  immediate  value ;  he  could  not  carry  it  to 
market,  he  could  do  nothing  with  it  that  would  make  it 
absolute  property  in  him  as  if  he  had  an  absolute  term  of 
twenty-one  years ;  but  as  the  compensation  might  be  ag- 
gravated enormously,  beyond  the  actual  value,  so  it  might 
be  much  too  small,  and  the  Court  would  throw  the  chances 
together.   The  only  other  course  was  to  adopt  the  principle 
of  indemnity,  either  by  taking  security,  or  laying  hold  of 
part  of  the  purchase  money,  with  a  view  to  compensation  if 
the  case  should  arise,  and  that  was  open  to  this  difficulty, 
that  the  property  held  subject  to  the  question  of  indemnity 
remains  unsaleable,  unmarketable,  and  of  infinitely  less 
value  than  it  would  otherwise  be.    . 

In  a  later  case  (i),  upon  a  sale  of  leasehold  for  lives,  the 
representation  of  the  seller  was  held  to  amount  to  this : 
that  the  lessee  thereof  upon  lives,  under  a  church  lease, 

(d)  Dale  v.  Lister,  10  Ves.  jun.         (e)  Milligan  v.  Cooke,  16  Ves. 

7,  cited.  jun-  i- 
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granted  the  lease  in  question,  with  covenants,  binding  his 

real  and  personal  representatives  to  procure  renewals  to 

make  the  complete  term  sold.     It  appeared,  however,  that 

the  covenant  to  renew  was  limited,  and  not  binding  to  the 

extent  mentioned,  the  estate  being  in  settlement,  and  the 

covenants  not  general.     The  purchaser  filed  a  bill  for  a 

specific  performance,  with  an  allowance.     In  effect  the 

difference  was  between  a  covenant  by  the  lessor  binding  all 

his  assets  real  and  personal,  and  a  covenant  which  only 

bound  that  property  which  the  lessor  might  permit  to  go 

from  him  to  his  son,  who  would  be  entitled  to  the  property 

under  the  settlement.      Lord    Eldon  felt  great  doubt 

whether  that  could  be  made  the  subject  of  a  valuation. 

The  purchaser,  however,  only  desired  an  indemnity  upon 

a  real  estate ;  or  by  part  of  the  purchase  money  to  be  kept 

in  Court,  the  sellers  receiving  the  dividends.     The  Lord 

Chancellor  decreed  a  specific  performance,  and  directed 

an  inquiry  what  was  the  difference  between  the  value  of 

the  interest  actually  sold,  and  that  represented,  and  such 

difference  to  be  deducted  from  the  purchase  money ;  and 

if  the  Master  should  find  that  he  was  unable  to  ascertain 

such  difference  in  value,  or  if  the  purchaser  should  choose 

to  take  the  title  with  a  sufficient  indemnity,  he  might,  and 

the  decree  was  affirmed  upon  a  rehearing. 

But  the  general  rule,  independently  of  special  circum- 
stances, is,  that  the  Court  can  neither  compel  a  purchaser 
to  take  an  indemity  nor  a  vendor  to  give  it  (/). 

Although  a  purchaser  may  in  most  cases  insist  upoa 
taking  the  interest  which  the  vendor  can  give  him,  yet  it 
seems  that  equity  will  not  decree  an  under-lease  on  an 
agreement  to  assign,  though  it  appear  that  the  assignment 
cannot  be  made  without  a  forfeiture ;  for  the  defendant, 
in  agreeing  to  assign,  might  intend  to  discharge  himself 

(f)  1  Ves.  &  Beam.  225 ;  vide  past,  ch.  7  ;  Paton  r.  Brebncr, 
]  Bligh,  60. 
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from  covenants  to  which  he  would  continue  liable  by  the 
under-lease  (g).  This  is,  however,  a  defence  which  a  ven- 
dor can  seldom  set  up  against  a  purchaser's  claim,  where 
the  purchaser  chooses  to  accept  an  under-lease ;  for  an 
assignee  of  a  lease  almost  invariably  covenants  to  indem- 
nify his  vendor  from  the  rent  and  covenants  in  the  lease, 
and  from  these  covenants  he  cannot  of  course  discharge 
himself  by  an  assignment,  any  more  than  by  an  under- 


So  it  has  been  determined  by  Lord  Redesdale,  that 
where,  at  the  time  of  the  contract,  the  purchaser  is  fully 
aware  that  the  vendor  cannot  execute  the  agreement,  and, 
consequently,  cannot  enforce  the  performance  of  it ;  there 
^e  agreement  must  be  presumed  to  have  been  executed 
Under  a  mistake,  and  the  purchaser  cannot  insist  upon  a 
performance  as  to  the  interest  to  which  the  vendor  may  be 
Actually  entitled  (A). 

And  in  a  case  where  a  tenant  for  life,  with  a  power  of 
leasing  for  twenty-one  years  at  a  rack-rent,  agreed  to  exe- 
^\ite  a  lease  for  twenty-one  years,  and  a  further  lease  for 
t^renty-one  years  at  any  time  during  his  life,  consequently 
V>  execute  a  lease  for  twenty-one  years,  whatever  might 
V>e  the  increased  value  of  the  property  at  the  time  the  lease 
should  be  granted ;  Lord  Redesdale  considered  it  a  con- 
tract to  act  in  fraud  of  the  power,  and  that  the  lessee  was 
*K>t  entitled  to  a  specific  performance.     To  obviate  this 
objection,  the  lessee  offered  to  take  a  renewed  lease  for 
twenty-one  years,  if  the  lessor  should  so  long  live ;  but 
Lord  Redesdale  thought  that  this  was  one  of  those  cases 
where  the  plaintiff  had  no  right  thus  to  qualify  the  contract 
he  insisted  upon:  there  was  nothing  in  the  case  to  show 

lg)  Anon.  E..T.  1790;  Fonbl  (h)  Lawrenson  v.  Butler,  lScho. 

n.  (r),  to  1  Trea.  Eq.  21 1,  2d  edit.  &  Lef.  1 3 ;  see  Mortlock  v.  Buller, 

See  Mason  r.  Cordcr,  2  Marsh.  19  Ves.  jun.  292. 
332. 


282      OF  THE  PARTIAL  EXECUTION  OF  A  CONTRACT. 

that  satisfaction  in  the  form  of  damages  was  not  an  ade- 
quate remedy  for  him.  If  he  had  been  put  into  a  situation 
from  which  he  could  not  extricate  himself,  the  defendant 
might  be  called  on  to  make  the  best  tide  in  his  power,  but 
nothing  could  be  more  mischievous  than  to  permit  a  per- 
son who  knows  that  another  has  only  a  limited  power,  to 
enter  into  a  contract  with  that  other  person,  which,  if  exe- 
cuted, would  be  a  fraud  on  the  power,  and  when  that  was 
objected  to,  to  say,  "  I  will  take  the  best  you  can  give 
me."  A  court  of  equity  ought  to  say,  to  persons  coming 
before  it  in  such  a  way,  "  make  the  best  of  your  case  with 

a  jury  (i)." 

It  should  be  observed  that  there  was  another  point  in 
the  above  cause,  and  the  decree  was  pronounced  after 
considerable  doubts.  It  seems  difficult  to  reconcile  the 
opinion  expressed  by  Lord  Redesdale  with  the  current  of 
authorities.  It  was  not  a  necessary  consequence  of  the 
contract  that  the  lease  agreed  to  be  granted  would  be  a 
fraud  on  the  power,  and  the  purchaser  was  willing  to  take 
the  interest  which  the  seller  was  enabled  to  grant  without 
risk  to  himself  or  injury  to  the  remainder-men. 

If  in  a  case  of  this  nature,  the  purchaser,  on  the  faith  of 
the  agreement,  put  himself  in  a  situation  from  which  he 
cannot  extricate  himself,  and  is  therefore  willing  to  forego 
a  part  of  his  agreement,  that  is  a  circumstance  to  induce 
a  court  of  equity  to  give  relief.  Thus,  in  a  case  before 
Lord  Thurlow,  the  incumbent  of  a  living  had,  with  full 
knowledge  of  the  title,  contracted  with  the  tenant  in  tail, 
in  remainder  after  a  life  estate,  for  the  purchase  of  the 
advowson,  and  on  the  faith  of  that  agreement  had  built 
a  much  better  house  than  he  would  otherwise  have  done ; 
the  tenant  for  life  would  not  join  in  suffering  a  recovery, 
and  consequently  a  good  title  could  not  be  made.     Lord 

(i)  Harnct  v»  Yielding,  2  Scho.  &  Lcf.  5 19  ;  vide  supra,  p.  1 98. 
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urlow  held,  that  as  the  purchaser  had,  upon  the  faith 
the  contract,  built  a  good  house  on  the  glebe,  he  ought 
to  have  the  utmost  the  vendor  could  give  him ;  and  there- 
fore directed  the  vendor  to  convey  a  base  fee,  by  levying 
a  fine  with  a  covenant  to  suffer  a  recovery  whenever  he 
should  be  enabled  to  do  so  by  the  death  of  the  tenant  for 
life  (A). 

If  the  vendor  has  granted  a  lease  of  the  estate  which  is 
'void  by  force  of  a  statute,  the  Court  will  not,  on  the  re- 
quest of  the  purchaser,  consider  the  lease  as  valid,  and 
allow  him  a  compensation  in  respect  of  it  (/). 


SECTION  II. 
Of  Defects  in  the  Quality  of  the  Estate. 

In  most  cases  on  this  head,  the  rule  "  caveat  emptor" 
applies,  and  therefore,  although  there  be  defects  in  the 
estate,  yet,  if  they  are  patent,  the  purchaser  can  have  no 
relief(f9i). 

Thus,  where  a  meadow  was  sold  without  any  notice  of 
a  footway  round  it,  and  also  one  across  it,  which  of  course 
lessened  its  value,  Lord  Rosslyn  decreed  a  specific  per- 
formance with  costs,  as  he  could  not,  he  said,  help  the  pur- 
chaser  who  did  not  choose  to  inquire  (n).  It  was  not  a  latent 
defect.  Lord  Manners  has  said,  that  he  believed  the  bar 
was  not  very  well  satisfied  with  the  decision,  although,  as 
he  observed,  the  purchaser  was  undoubtedly  extremely 
negligent  not  to  look  at  the  estate  before  he  purchased 
it(o). 

(*)   Lord    Bolingbroke's   case,     ter;   and   see  Lowndes  r.  Lane, 

cited  1  Scho.  &  Lef.  19,  n.  (a).         *  Cox,  363. 

^  m,     .         „  ,y  (n)  Oldfield  v.  Round,  5  Ves. 

(0  Moms  r.  Preston,  7  Ves.     . .     ' 
.     '  jun.  jijo, 

jun.  547.  (o)  !  Ball  &  Beatty,  250;  and 

(in)  See  the  introductory  Chap-     sec  Lcgge  v.  Crokcr,  ib.  500. 
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So  a  description,  that  the  land  was  uncommonly  rich 
water  meadow,  was  held  to  be  immaterial,  although  the 
property  was  imperfectly  watered.  The  Court  thought 
that  it  would  be  straining  the  meaning  of  the  words  "  un- 
(i  commonly  rich  water  meadow  land,"  if  it  were  not 
confined  to  the  quality  of  the  land ;  and  in  that  sense  it 
professed  to  be  nothing  more  than  the  loose  opinion  of 
the  auctioneer  or  vendor  as  to  the  obvious  quality  of  the 
land,  upon  which  the  vendee  ought  not  to  have  placed,  and 
could  not  be  considered  to  have  placed,  any  reliance  (p). 

And  here  a  case  (y)  may  be  introduced,  where  the  sub- 
ject of  the  contract  was  a  house  on  the  north  side  of  the 
River  Thames,  supposed  to  be  in  the  county  of  Essex,  but 
which  turned  out  to  be  in  Kent ;  a  small  part  of  which 
county  happens  to  be  on  the  other  side  of  the  river.  The 
purchaser  was  told  he  would  be  made  a  churchwarden  of 
Greenwich,  when  his  object  was  to  be  a  freeholder  of 
Essex ;  yet  he  was  compelled  to  take  the  house. 

This  decision,  however,  seems  to  be  opposed  by  a  case 
before  Lord  Talbot.  An  agreement  was  entered  into  for 
the  purchase  of  a  house  for  a  coffee-house.  It  was  found 
that  a  chimney  could  not  be  made  convenient  for  a  coffee- 
house ;  but  nevertheless,  the  vendor  filed  a  bill  against  the 
purchaser,  to  compel  him  to  perform  the  agreement  Lord 
Talbot  dismissed  the  bill,  merely  because  the  tenant  would 
be  obliged  to  take  it  for  a  purpose  he  did  not  want  (r). 

But  it  may  be  remarked,  that  it  is  no  bar  to  a  specific 
performance,  that  the  conveyance  will  not  have  the  ope- 
ration which  the  vendor  thought  it  would.  Thus  where 
a  tenant  for  life  of  a  copyhold  purchased  the  reversion  in 
the  hope  of  extinguishing  contingent  remainders,  and 
afterwards  finding  that  the  conveyance  would  not  affect 

(p)  Scott  r.  Hanson,  1  Sim.  13.         (r)  I  Ves.  307  ;  and  see  13  Ves* 
(7)  Shirley  u.  Davies,  in   the     jun.  78. 
Exchequer,  6  Ves.  jun.  678,  cited. 
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the  remainders,  brought  a  bill  to  be  relieved  against  the 
security  which  he  had  given  for  the  purchase  money ; 
the  Court  gave  him  his  option  either  to  pay  the  principal, 
interest  and  costs,  or  to  have  his  bill  dismissed  with 
costs  (*). 

So  in  a  case  where,  under  the  legal  construction  of  the 
terms  of  an  agreement  for  a  lease,  the  option  to  determine 
the  lease  was  in  the  lessee  only,  and  it  was  argued  against 
a  specific  performance,  that  this  was  contrary  to  the  inten- 
tion, the  Master  of  the  Rolls  said  that  a  specific  perform- 
ance of  a  written  agreement  cannot  be  denied  because  the 
meaning  of  the  parties  does  not  appear  (/). 

But  where  a  vendor  gives  a  false  description  of  the 
estate,  the  purchaser  may  at  law  rescind  the  contract.  As  if 
an  estate  is  stated  to  be  but  one  mile  from  a  borough  town, 
and  it  turns  out  to  be  between  three  and  four,  the  contract 
is  voidable  by  the  purchaser  (u).  And  the  same  rule  must 
prevail  in  equity  where  the  misdescription,  as  in  this  case, 
is  not  from  the  nature  of  it  a  subject  of  compensation. 

So  in  a  case  where  the  estate  was  described  to  have 
lately  undergone  a  thorough  repair,  whereas  it  was  in  a 
complete  state  of  ruin,  and  ordered  to  be  pulled  down  by 
the  district  surveyor,  the  purchaser  was  allowed  to  rescind 
the  contract  (#).  And  where  the  state  of  the  repairs 
was  falsely  represented  by  the  seller,  knowing  that  the 
house  had  the  dry-rot,  without  communicating  that  fact 
to  the  purchaser,  upon  a  bill  filed  by  the  seller,  a  specific 
performance  was  decreed,  with  a  compensation  to  the 
purchaser  (j/). 

(s)  MUdmay  v.  Hungerford,  2      14  Ves.jun.  144; v.  Christie, 

Vern.  245.  1  Salk.  28,  by  Evans ;  Trower  v. 

{f)  Price  v.  Dyer,  MS.,  Rolls ;  Newcombe,  3  Mer.  704. 

S.  C.  17  Ves.  jun.  356.  (*)  Loyes  v.  Rutherford,  K.  B. 

(«)  Duke  of  Norfolk  v  Worthy,  16  May  1809. 

1  Camp.   Ca.   337;   vide  supra,  (y)  Grant  v.  Munt,  Coop.  173. 
p.  38 ;  and  wee  Fenton  v.  Browne, 
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So  where  the  purchaser  of  a  leasehold  house  was  aware 
of  the  ruinous  state  of  the  premises,  but  no  mention  was 
made  at  the  sale  by  auction  of  a  notice  to  repair  given  to 
the  vendor  by  the  lessor,  on  the  day  before  the  sale,  under 
which  the  lessor  re-entered  and  evicted  the  purchaser, 
he  (the  purchaser)  was  permitted  to  recover  the  deposit 
from  the  auctioneer,  on  the  ground  that  in  such  transac- 
tions good  faith  was  most  essential,  and  the  vendor  or  his 
agent  was  bound  to  communicate  to  the  vendee,  the  fact 
of  such  notice  (z). 

But  if  the  purchaser  knew  that  the  description  was  false, 
he  cannot,  it  seems,  take  advantage  of  it  either  at  law  or 
in  equity. 

Thus,  in  a  case  before  Sir  William  Grant  (a),  where  an 
estate  was  described  as  being  within  a  ring  fence,  it  ap- 
peared, that  the  estate  was  intersected  by  other  lands,  and 
did  not  answer  the  description,  but  that  the  purchaser 
knew  the  situation  of  the  estate ;  his  Honor  (after  express- 
ing a  doubt  whether  such  an  objection  was  a  subject  of 
compensation,  as  it  was  not  certain  that  a  precise  pecu- 
niary value  could  be  set  upon  the  difference  between  a  farm 
compact  in  a  ring  fence,  and  one  scattered  and  dispersed 
with  other  lands),  said,  that  the  purchaser  was  clearly  ex- 
cluded from  insisting  upon  that  as  an  objection  to  com- 
plete the  contract.  He  saw  the  farm  before  he  purchased; 
he  had  lived  in  the  neighbourhood  all  his  life.  This  vari- 
ance was  the  object  of  sense;  he  must  have  known  whether 
the  farm  did  lie  in  a  ring  fence  or  not ;  and  upon  the 
same  ground,  that  the  purchaser  could  not  get  rid  of  the 
contract  on  account  of  the  difference  in  the  description  of 
the  farm,  his  Honor  determined  he  could  not  be  entitled 
to  compensation.  If  a  compensation  was  given  to  him,  he 
would  get  a  double  allowance  ;  for  if  he  had  knowledge 

(z)  Stevens  v.Adamson,  2  Stark.     .   (a)  Dyer  t\  Hargrave,  10  Vea. 
422.  jum  505. . 


OF   THE   ESTATE.  287 

that  what  he  proposed  to  purchase  did  not  answer  the  de- 
scription, it  must  be  taken  that  he  bid  so  much  the  less. 

This  case,  we  observe,  went  a  step  farther  than  either 
the  case  before  the  Court  of  Exchequer,  or  that  before 
Lord  Rosslyn,  in  neither  of  which  was  there  any  warranty 
or  false  description.  But  in  this  case  it  was  expressly 
stated,  that  the  whole  estate  was  within  a  ring  fence ;  but 
the  Master  of  the  Rolls  thought  that  circumstance  imma- 
terial, as  the  purchaser  knew  the  description  was  false  ; 
and  his  Honor  appears  to  have  grounded  his  decision  on 
the  doctrine,  that  even  at  law  a  warranty  is  not  binding 
where  the  defect  is  obvious,  and  put  the  cases  of  a  horse 
with  a  visible  defect,  and  a  house  without  a  roof  or 
windows  warranted  as  in  perfect  repair. 

But  where  a  particular  description  is  given  of  the 
estate,  which  turns  out  to  be  false,  and  the  purchaser  can- 
not be  proved  to  have  had  a  distinct  knowledge  of  the 
actual  state  of  the  subject  of  the  contract,  he  will  be  en- 
titled to  a  compensation,  although  he  may  be  compelled 
to  perform  the  contract. 

Thus,  in  the  case  before  the  Master  of  the  Rolls,  the 
particular  described  the  house  as  being  in  good  repair, 
and  the  farm  as  consisting  of  arable  and  marsh  land,  in  a 
high  state  of  cultivation.  It  appeared,  however,  that  the 
house  was  not  in  good  repair,  and  that  the  land  was  not  in  a 
high  state  of  cultivation.  The  judgment  contains  the  facts 
of  the  case,  and  is  highly  satisfactory.  His  Honor  said, 
"  These  objections  are  such  as  a  man  may  have  an  indistinct 
knowledge  of,  and  he  may  have  some  apprehension  that, 
hi  those  respects,  the  premises  do  not  completely  corres- 
pond with  the  description,  and  yet  the  description  may 
not  be  so  completely  destroyed  as  to  produce  any  great 
difference  in  his  offer.  As  to  the  marsh  land,  it  is  very ; 
uncertain,  whether,  by  any  view,  it  was  possible  for  him 
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to  judge  of  that.  It  is  stated  by  many  witnesses,  that  the 
season  of  the  year  was  just  at  the  breaking  of  a  frost,  and 
represented  that  no  man  could,  at  thattime,  say  whetherthe 
land  was  well  or  ill  cultivated.  So  he  may  have  seen  some 
trifling  defects  in  the  house,  and  might  not  intend  to  make 
the  objection,  if  they  turned  out  to  be  nothing  more  than 
they  appeared  upon  the  surface.  He  might  consider  them 
too  trivial,  and  not  mean  to  claim  compensation  for  an  ob- 
jection so  insignificant  But  afterwards,  when  he  came  to 
examine,  according  to  this  evidence,  he  discovered  that 
the  house  was  materially  defective,  and  very  much  out  of 
repair.  Admitting  that  he  might,  by  minute  examination, 
make  that  discovery,  he  was  not  driven  to  that  examina- 
tion ;  the  other  party  having  taken  upon  him  to  make  a 
representation  :  otherwise  he  would  be  exonerated  from 
the  consequence  of  that  in  every  case  where,  by  minute 
examination,  the  discovery  could  be  made.  The  par- 
chaser  is  induced  to  make  a  less  accurate  examination  by 
the  representation,  which  he  had  a  right  to  believe.  This 
purchaser,  therefore,  is  entitled  to  compensation  for  the  de- 
fects of  the  house,  and  the  cultivation  of  the  marsh  land." 

But  notwithstanding  that  the  foregoing  case  has  estab- 
lished, that  the  repairs  necessary  to  a  house  are  a  subject 
of  compensation,  although  the  house  is  described  to  be  in 
good  repair,  yet  his  Honor  seemed  to  admit,  that  if  the 
purchaser  wanted  possession  of  the  house  to  live,  in  at  a 
given  period,  by  which  time  the  repairs  could  not  be  com- 
pleted, he  ought  not  to  be  bound  to  complete  (he  con- 
tract^). 

Where  the  defect  is  a  latent  one,  and  the  purchaser 
cannot  by  the  greatest  attention  discover  it,  if  the  vendor 
be  aware  of  it,  and  do  not  acquaint  the  purchaser  with 
the  fact,  he  may  set  aside  the  contract  at  law,  although 

(b)  Vide  infra,  ch.  8. 
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he  bought  the  estate  with  all  faults  (c) ;  and  equity  will 
not  enforce  a  specific  performance  (d). 

This  was  decided  at  law  by  Lord  Kenyon  at  msipriusf 
upon  the  sale  of  a  ship.  It  was  insisted,  for  the  seller, 
that  the  rule  caveat  emptor  applied ;  but  Lord  Kenyon 
said,  that  there  are  certain  moral  duties,  which  philoso- 
phers have  called  duties  of  imperfect  obligation,  such  as 
benevolence  to  the  poor,  and  many  others,  which  courts 
of  law  do  not  enforce.  But  in  contracts  of  all  kinds,  it 
is  of  the  highest  importance  that  courts  of  law  should 
compel  the  observance  of  honesty  and  good  faith.  This 
was  a  latent  defect,  which  the  plaintiffs  could  not,  by  any 
attention  whatever,  possibly  discover ;  and  which  the  de- 
fendants knowing  of,  ought  to  have  disclosed  to  the  plain- 
tiffs* The  terms  to  which  the  plaintiffs  acceded,  of  taking 
the  ship  with  all  faults,  and  without  warranty,  must  be 
understood  to  relate  only  to  those  faults  which  the  plain- 
tiffs could  have  discovered,  or  which  the  defendants  were 
unacquainted  with. 

In  a  late  case(c),  the  same  point  arose  before  Lord 
Ellenborough  at  nisi  prius ;  but  ultimately  it  was  not  ne- 
cessary to  decide  it  Lord  Kenyon's  decision  was  cited. 
Lord  Ellenborough  said,  that  he  could  not  subscribe  to 
the  doctrine  of  that  case,  although  he  felt  the  greatest 
respect  for  the  anthority  of  the  Judge  by  whom  it  was 
decided.  Where  an  article  is  sold  with  all  faults,  he 
(Lord  Ellenborough)  thought  it  was  quite  immaterial  how 
many  belonged  to  it  within  the  knowledge  of  the  seller, 
unless  he  used  some  artifice  to  disguise  them9  and  to  prevent 
their  being  discovered  by  the  purchaser.  The  very  object 
of  introducing  such  a  stipulation  is,  to  put  the  purchaser 

(e)  Mdlish  v. Motteux,  Peake's  (e) Baglehole V.Walters, 3 Camp. 

Ca.  us.  Ca.  154.    See  1  Ball  &  Beatty, 

(d)  Oldfield  v.  Round,  5  Yes.  515. 
jtm.508. 
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on  his  guard,  and  to  throw  upon  him  the  burthen  of  ex- 
amining all  faults,  both  secret  and  apparent.     A  man  may 
be  possessed  of  a  horse  he  knows  to  have  many  faults, 
and  wish  to  get  rid  of  him,  for  whatever  sum  he  would 
fetch.     He  desires  his  servant  to  dispose  of  him ;  and, 
instead  of  giving  a  warranty  of  soundness,  to  sell  him 
with  all  faults.     Having  thus  laboriously  freed  himself 
from  responsibility,  is  he  to  be  liable,  if  it  be  afterwards 
discovered  that  the  horse  was  unsound  ?     Why  did  not 
the  purchaser  examine  him  in  the  market  when  exposed 
to  sale  ?     By  acceding  to  buy  the  horse  with  all  faults,  he 
takes  upon  himself  the  risk  of  latent  or  secret  faults,  and 
calculates  accordingly  the  price  which  he  gives.    It  would 
be  most  inconvenient  and  unjust  if  men  could  not,  by 
using  the  strongest  terms  which  language  affords,  obviate 
disputes  concerning  the  quality  of  the  goods  which  they 
sell.     In  a  contract  such  as  this,  his  Lordship  thought 
there  was  no  fraud,  unless  the  seller,  by  positive  means, 
renders  it  impossible  for  the  purchaser  to  detect  latent 
faults ;  and  he  made  no  doubt,  that  this  would  be  held  as 
law  when  the  question  should  come  to  be  deliberately 
discussed  in  any  court  of  justice. 

In  a  still  later  case,  upon  the  sale  of  a  ship,  the  parti- 
cular stated,  amongst  other  things,  that  the  hull  was  nearly 
as  good  as  when  launched.  And  after  stating  when  she 
was  to  be  seen,  added,  "  with  all  faults  as  they  now  lie.w 
Then  followed  an  inventory  of  the  stores,  to  which  the 
following  declaration  was  added,  "  the  vessel  and  her 
stores  to  be  taken  with  all  faults  as  they  now  lie,  without 
any  allowance  for  weight,  length,  quality,  or  any  defect 
whatsoever.'9  The  ship  was  quite  unseaworthy.  She  be- 
longed to  underwriters  to  whom  she  had  been  abandoned. 
The  agents  for  the  sftje  must  have  known  her  defects,  and 
she  was  kept  constantly  afloat,  so  that  her  defects  co'iV 
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■ot  be  discovered.  The  person  who  framed  the  par- 
ticular had  not  examined  the  vessel  (/).  Mansfield,  C.  J. 
said  that  these  words  were  very  large,  to  exclude  the 
buyer  from  calling  upon  the  seller  for  any  defect  in  the 
thing  sold,  but  if  the  seller  was  guilty  of  any  positive 
fraud  in  the  sale,  these  words  will  not  protect  him.  There 
might  be  such  fraud  either  in  a  false  representation,  or  in 
using  means  to  conceal  such  defect.  He  thought  the 
particular  was  evidence  here  by  way  of  representation, 
that  states  the  hull  to  be  nearly  as  good  as  when  launched, 
and  that  the  vessel  required  a  most  trifling  outfit.  Now, 
was  this  true  or  false  ?  If  false,  it  was  a  fraud,  which 
vitiates  the  contract  What  was  the  fact  ?  The  hull  was 
worm-eaten,  the  keel  was  broken,  and  the  ship  could  not 
be  rendered  seaworthy  without  a  most  expensive  outfit 
The  agent  says,  that  he  framed  this  particular  without 
knowing  any  thing  of  the  matter.  But  it  signifies  nothing 
whether  a  man  represents  a  thing  to  be  different  from 
what  he  knows  it  to  be,  or  whether  he  makes  a  repre- 
sentation which  he  does  not  know  at  the  time  to  be  true 
or  false,  if,  in  point  of  fact,  it  turns  out  to  be  false.  But, 
besides  this,  it  appears  here,  that  means  were  taken 
fraudulently  to  conceal  the  defects  in  th<*  ship's  bottom. 
These  must  have  been  known  to  the  captain,  who  was  to 
be  considered  the  agent  of  the  owners,  and  he  evidently, 
to  prevent  their  being  discovered  by  persons  disposed  to 
bid  for  her,  removed  her  from  the  ways  where  she  lay 
dry,  and  kept  her  afloat  in  the  dock  till  the  sale  was  over. 
Therefore,  consistently  with  the  decided  cases  upon  this 
subject,  the  learned  Judge  was  of  opinion,  that  the  pur- 
chaser was  entitled  to  recover  back  his  deposit. 

In  a  case  which  occurred  a  few  months  before,  upon 
the  sale  of  a  ship,  where  the  Court  held  that,  in  point  of 

if)  Schneider  v.  Heath,  3  Camp.  Ca.  506. 
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fact,  there  was  no  fraud,  Mr.  Justice  Heath  said,  that  the 
meaning  of  selling  "  with  all  faults  "  is,  that  the  purchaser 
shall  make  use  of  his  eyes  and  understanding  to  discover 
what  faults  there  are.  He  admitted  that  the  vendor 
was  not  to  make  use  of  any  fraud  or  practice  to  conceal 
faults.  The  learned  Judge  adhered  to  the  doctrine  of 
Lord  Ellenborough,  above  stated,  without  any  difficulty. 
Mr.  Justice  Chambre  held,  there  must  be  evidence  of 
fraud  to  enable  the  Court  to  depart  from  the  written 
agreement  Mr.  Justice  Gibbs  agreed  with  Lord  Ellen- 
borough's  doctrine.  Even  if  there  had  been  a  represen- 
tation it  would  not  have  -availed.  He  held,  that  if  a  man 
brought  him  a  horse,  and  made  any  representation  what- 
ever of  his  quality  and  soundness,  and  afterwards  they 
agreed  in  writing  for  the  purchase  of  the  horse,  Hbat 
shortened  and  corrected  the  representations,  and  whatso- 
ever terms  were  not  contained  in  the  contract  would  not 
bind  the  seller.  But  the  learned  Judge  agreed  that 
fraud  would  not  be  done  away  by  the  contract,  and  he 
mentioned  die  case  of  a  sale  of  a  house,  where  the  seller 
being  conscious  of  a  defect  in  a  main  wall,  plastered  it  up 
and  papered  it  over,  and  it  was  held,  that  as  the  seller  had 
expressly  concealed  it,  the  purchaser  might  recover (#). 
As  the  law  now  stands,  unless  there  be  actual  fraud,  the 
written  contract  cannot  be  avoided. 

But  the  ground  and  basis  of  an  action  in  a  case  of  this 
nature,  for  recovery  of  a  deposit,  where  the  contract  is  in 
fieri ;  or  of  damages,  where  the  contract  is  actually  exe- 
cuted, is  the  scienter ;  and,  therefore,  if  the  vendor  was  not 
aware  of  the  defect,  he  will  not  be  answerable  for  it  Nor 
will  trifling  defects  be  sufficient  foundation  for  such  an 
action. 


(g)   Pickering  v. ,  Dowson,    4     ib.  847  ;  Shepherd  v.  Kaio,  5  Barn. 
Taunt.  779.  See  Jones  v.  Bowden,"    &  Aid.  240. 
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Thus,  in  a  case  (A)  where  a  purchaser  brought  an  action 
against  a  vendor,  to  recover  damages  for  having  sold  him 
a  house,  knowing  it  had  the  dry-rot ;  it  appeared,  that 
the  house  was  situated  in  a  clayey  soil,  and  that  the  floor 
lay  near  the  ground,  by  which  some  of  the  timbers  had 
rotted ;  but  the  vendor  was  not  aware  of  the  defects,  and 
the  purchaser  was  nonsuited.  Lord  Kenyon  said,  the  cir- 
cumstances that  had  been  proved  in  this  case  might  be 
described  by  a  word  that  was  used  by  one  of  the  witnesses ; 
they  were  mere  bagatelles.  If  these  small  circumstances 
were  to  be  the  foundation  of  an  action,  every  house  that 
was  sold  would  produce  an  action.  If  a  broken  pane  of 
glass  that  might  be  found  in  a  garret  window,  perhaps, 
had  not  been  described  by  the  seller,  it  would  be  the 
ground  of  an  action.  If  he  was  to  consider  himself  as  a 
witness  in  the  cause,  he  could  say  he  had  met  with  some- 
thing of  this  kind,  and  he  never  thought  himself  imposed 
upon,  because  now  and  then  some  rotten  boards  and  rotten 
joists  might  be  found  about  a  house.  Besides,  there  was 
no  imposition,  no  mala  fides  in  this  case. 

Although  the  purchaser  might,  with  proper  precaution, 
have  discovered  the  defect ;  yet  if,  during  the  treaty,  the 
vendor  industriously  conceal  the  fact,,  equity  will  not  assist 

him* 

Thus,  upon  a  suit  for  a  specific  performance,  the  de- 
fence was,  that  the  estate  was  represented  to  the  defendant 
as  clearing  a  net  value  of  90  /.  per  annum,  and  no  notice 
was  taken  to  him  of  the  necessary  repair  of  a  wall  to  pro- 
tect the  estate  from  the  River  Thames,  which  would  be 
an  out-going  of  50  /.  per  annum.  And  it  appearing,  upon 
evidence,  that  there  had  been  an  industrious  concealment 
of  the  circumstances  of  the  wall  during  the  treaty,  the 
Lord  Chancellor  dismissed  the  bill,  but  without  costs  (i). 

(A)  Bowles  v.  Atkinson,  N.  P.         (t)  Shirley  v.  Stratton,  1  Bro. 
MS.  C.  C.  440. 
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And  here  a  case  may  be  mentioned,  where  an  estate 
appeared  to  be  subject  to  a  right  of  entry  to  dig  for  mines ; 
the  purchaser  did  not  object  to  the  tide  on  this  ground, 
but  insisted  upon  a  specific  performance  with  a  compen- 
sation, which  was  accordingly  decreed  (£). 


SECTION  in. 
Of  Defects  in  the  Quantity  of  the  Estate. 

If  a  purchaser  of  an  estate  thinks  he  has  purchased 
bond  fide  a  part  which  the  vendor  thinks  he  has  not  sold, 
that  is  a  ground  to  set  aside  the  contract,  that  neither 
party  may  be  damaged  ;  because  it  is  impossible  to  say, 
one  shall  be  forced  to  give  that  price  for  part  only  which 
he  intended  to  give  for  the  whole  ;  or  that  the  other  shall 
be  obliged  to  sell  the  whole  for  what  he  intended  to  be  the 
price  of  part  only  (/).  Upon  the  other  hand,  if  both  un- 
derstood the  whole  was  to  be  conveyed,  it  must  be  con- 
veyed. But  again,  if  neither  understood  so,  if  the  buyer 
did  not  imagine  he  was  buying  any  more  than  the  seller 
imagined  he  was  selling  the  part  in  question,  then  a  pre- 
tence to  have  the  whole  conveyed  is  as  contrary  to  good 
faith  on  his  side,  as  a  refusal  to  sell  would  be  in  the  other 
case(w). 

If  an  estate  be  sold  at  so  much  per  acre,  and  there  is 
a  deficiency  in  the  number  conveyed,  the  purchaser  will 
be  entitled  to  a  compensation,  although  the  estate  was 
estimated  at  that  number  in  an  old  survey  (/i). 

(it)  Seaman  v.  Vawdrey,  1 6  Ves.  (m)  Per  Lord  Thurlow.     Sec 

jun.  390.  1  Ves.  jun.  211 ;  and  see  0  Ves. 

(/)  See  13  Ves.  jun.  427;  and  jun.  339. 

see  Higginson  t>.  Clowes,  15  Ves.  (it)  Sir    Cloudesley  Shovel  v. 

jun.  516,  stated,  as  to  this  point,  Bogan,  2  Eq.  Ca.  Abr.  688,  pi.  I. 
supra,  p.  33, 
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•  The  rale  is  die  same,  though  the  land  is  neither  bought 
aor  sold  professedly  by  the  acre ;  the  presumption  is,  that 
in  fixing  the  price,  regard  was  had  on  both  sides  to  the 
quantity  which  both  suppose  the  estate  to  consist  of.  The 
demand  of  the  vendor,  and  the  offer  of  the  purchaser,  are 
supposed  to  be  influenced  in  an  equal  degree  by  the 
quantity,  which  both  believe  to  be  the  subject  of  their 
bargain.  The  general  rule  therefore  is,  that  where  a  mis- 
representation is  made  as  to  the  quantity,  though  inno- 
cently, the  right  of  the  purchaser  is  to  have  what  the 
vendor  can  give,  with  an  abatement  out  of  the  purchase- 
money,  for  so  much  as  the  quantity  falls  short  of  the 
representation  (0). 

But  where  the  lands  in  a  conveyance  are  mentioned  to 
contain  so  many  acres  by  estimation,  or  the  words  "  more 
or  less "  are  added,  if  there  be  a  small  portion  more  than 
the  quantity,  the  vendor  cannot  recover  it ;  and  if  there 
be  a  small  quantity  less,  the  purchaser  cannot  obtain  any 
compensation  in  respect  of  the  deficiency  (p).  Indeed, 
a  case  is  said  to  have  been  decided,  where  a  man  con- 
veyed his  land  by  the  quantity  of  one  hundred  acres,  were 
it  more  or  less,  and  it  was  not  above  sixty  acres ;  but 
the  purchaser  had  no  relief,  because  it  was  his  own 
laches  (q). 

That  however  was  the  case  of  an  actual  conveyance. 
Where  the  contract  rests  infieriy  the  general  opinion  has 
been  that  the  purchaser,  if  the  quantity  be  considerably 
less  than  it  was  stated,  will  be  entitled  to  an  abatement, 
although  the  agreement  contain  the  words  more  or  less,  or 
by  estimation  (r). 

(o)  Hill  v.  Buckley,  1 7  Ves.  394,     Rush  worth's  case,  Clay.  46 ;  Neale 
per  Sir  William  Grant.  t>.  Parkin,  1  Esp.  Ca.  229. 

(p)  Twyford  v.  Warcup,  Finch,         (q)  Anon.  2  Freem.  106. 
410.    8ee  Maiquis  of  Townshend         (r)    Hill  v.  Buckley,   17  Ves. 
v.  Staognxmi,  6  Ves*  jun.  328 ;     391. 

U  4 
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But  in  a  case  where  the  estate  was  stated  to  contain 
by  estimation  forty-one  acres,  be  the  same  more  or  less ; 
and  upon  an  admeasurement,  the  quantity  proved  to  be 
only  between  thirty-five  and  thirty-six  acres ;  and  the 
purchaser  claimed  an  abatement :  the  Master  of  the 
Rolls  decided  against  the  claim.  His  Honor  said,  that 
the  effect  of  the  words  "  more  or  less "  added  to  the 
statement  of  quantity  had  never  been  yet  absolutely  fixed 
by  decision ;  being  considered  sometimes  as  intending  to 
cover  only  a  small  difference  the  one  way  or  the  other; 
sometimes  as  leaving  the  quantity  altogether  uncertain, 
and  throwing  upon  the  purchaser  the  necessity  of  satisfy- 
ing himself  with  regard  to  it.  In  this  instance,  the 
description  was  rendered  still  more  loose  by  the  addition 
of  the  words  "  by  estimation."  The  estimated  extent  of 
ground  frequently  proves  quite  different  from  its  contents 
by  actual  admeasurement.  It  cannot  be  contended  that 
the  terms  "  estimated  "  and  "  measured  "  have  the  same 
meaning.  If  a  man  was  told  that  a  piece  of  land  was 
never  measured,  but  was  estimated  to  contain  forty-one 
acres,  would  that  representation  be  falsified  by  showing 
that,  when  measured,  it  did  not  contain  the  specified 
number  of  acres  ?  The  only  contradiction  to  that  propo- 
sition would  be,  that  it  had  not  been  estimated  to  contain 
so  much  ($). 

The  case  of  Day  v.  Finn  (t),  however,  seems  a  consi- 
derable authority,  that  at  least  the  words  more  or  less 
ought  only  to  clear  a  small  deficiency  where  the  contract 
rests  in  Jkru  There,  in  ejectment,  the  plaintiff  declared 
on  a  lease  for  years  of  a  house,  and  thirty  acres  of  land  in 
.D. ;  and  that  J.  S.  did  let  to  him  the  said  messuage  and 
thirty  acres,  by  the  name  of  his  house  in  jB,  and  ten  acres 

(*)  Winch  v.  Winchester,  1  Ves.         (*)  Owen,  133;   and  see  the 
«  Beam.  375.  cases  cited  above. 


OF   THE    ESTATE.  297 

Of  land  there,  sive  phis  sive  minus :  it  was  moved  in  arrest 
of  judgment ;  because  that  thirty  acres  cannot  pass  by  the 
name  of  ten  acres,  sive  plus  sive  minus ;  and  so  the  plain- 
tiff had  not  conveyed  to  him  thirty  acres,  for  when  ten 
acres  are  leased  to  him  sive  plus  sive  minus,  these  words 
ought  to  have  a  reasonable  construction  to  pass  a  reason- 
able quantity,  either  more  or  less,  and  not  twenty  or  thirty 
acres  more.  Yelverton  agreed,  for  the  word  ten  acres,  sive 
plus  sive  minus,  ought  to  be  intended  of  a  reasonable 
quantity,  more  or  less,  by  a  quarter  of  an  acre,  or  two  or 
three  at  most ;  but  if  it  be  three  acres  less  than  ten,  the 
lessee  must  be  contented  with  it.  Quod  Fenner  and 
Crook  concesserunt,  and  judgment  was  stayed. 

And  upon  a  motion  in  Portman  v.  Mill  («),  it  appeared 
that  the  lands  were  described  as  containing,  by  estimation, 
349  acres,  or  thereabouts,  be  the  same,  more  or  less,  and  the 
agreement  stipulated  that  the  parties  should  not  be  answer- 
able for  any  excess  or  deficiency  in  the  quantity  of  the 
premises,  but  that  the  premises  should  be  taken  by  the 
purchaser  at  the  quantity,  whether  more  or  less ;  and  the 
actual  number  of  statute  acres  was  less  by  1  oo  acres  than 
the  number  stated  in  the  contract.  Lord  Eldon  said, 
that  as  to  this  stipulation,  he  never  could  agree  that  such 
a  clause  (if  there  were  nothing  else  in  the  case)  would 
cover  so  large  a  deficiency  in  the  number  of  acres  as  was 
alleged  to  exist  there. 

But  however  the  rule  may  be  finally  settled,  yet  a  seller 
knowing  the  true  quantity,  would  not  be  allowed  to  prac- 
tise a  fraud,  by  stating  a  false  quantity,  with  the  addition 
of  the  words  "  more  or  less,"  or  the  like  (x). 

If  an  estate  be  represented  as  containing  a  given  quan- 
tity, although  not  professedly  sold  by  the  acre,  the  circum- 

(«)  2  Russ.  570.  Worthy,  1  Camp.  Ca.  337 ;  supra, 

(i)   See  Duke  of  Norfolk   v.     p.  38,  and  1  Yes.  &  Beam.  377. 
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stance  that  the  purchaser  was  intimately  acquainted  with 
the  estate,  would  not  necessarily  imply  knowledge  of  its 
exact  contents ;  while  a  particular  statement  of  the  quan- 
tity would  naturally  convey  the  notion  of  actual  admea- 
surement :  and  therefore  the  Court  would  not  be  warranted 
in  inferring  that  the  purchaser  knew  the  real  quantity  (y). 
For,  if  the  purchaser  did  know  the  real  quantity,  of 
course  he  could  not  claim  any  allowance  for  the  defi- 
ciency. 

In  a  late  case  (z),  the  agreement  was  to  sell  an  estate 
"  containing  the  several  quantities  after  mentioned,  that 
is  to  say,  by  the  plan  drawn  by  Mr.  F.  in  1792 ;"  the 
agreement  then  proceeded  to  state  the  numbers  and  par- 
ticular quantities  of  each  close,  and  then  proceeded  to  add, 
"  containing  altogether  about  101*.  3'  29 p."  There  was 
a  deficiency  of  2\  in  two  closes  which  together  were  stated 
to  contain  8*.  ir.  4P.  It  was  held  that  the  purchaser 
was  entitled  to  an  abatement,  as  the  quantity  of  each 
close  was  particularly  specified. 

The  principle  upon  which  an  abatement  in  these  cases 
is  made,  is,  to  place  the  parties  in  the  situation  in  which 
they  would  have  stood,  if  there  had  been  no  misrepre- 
sentation. Therefore,  where  a  man  purchased  a  wood, 
which  was,  by  mistake,  represented  to  contain  nearly 
twenty-six  acres  more  than  it  did,  but  the  purchaser  was, 
in  the  course  of  the  negotiation,  furnished  with  the  value 
of  the  woods  gud  wood,  so  that  he  obtained  the  right 
quantity  of  wood  but  not  of  soil,  the  abatement  was  de- 
creed to  be  only  so  much  as  soil  covered  with  wood  would 
be  worth,  after  deducting  the  value  of  the  wood  (a). 

Where  lands  are  shown  to  a  purchaser  as  part  of  his 
purchase,  he  will  be  entitled  to  them,  although  expressly 

(y)  Winch  v.  Winchester,  1  Ves.  &  Beam.  375. 
(*)  Gell  v.  Watson,  16  Nov.  1825,  MS. 
(a)  Hill  v.  Buckley,  17  Ves.  jun.  394. 
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accepted  in  his  conveyance  by  name,  provided  he  did 
not  know  them  by  that  name  (6). 

So  if  a  man  purchase  an  estate  by  a  particular,  and  in 
the  conveyance  part  of  the  land  is  left  out,  equity  will 
relieve  him  (c) ;  but  it  must  be  clear  that  he  did  purchase 
by  the  particular,  because  it  is  not  a  writing  within  the 
statute  of  frauds ;  and,  therefore,  unless  that  be  the  case, 
or  the  agreement  can  be  otherwise  proved,  the  Court 
cannot  relieve  (d). 

On  the  other  hand,  the  Court  will  equally  relieve 
a  vendor,  where  more  land  has  passed  than  was  con- 
tracted for ;  although  in  an  early  case  (e)  (I)  this  relief 
was  denied ;  because  the  defendant  was  a  purchaser 
upon  valuable  consideration.  But  it  is  now  clear,  that 
if  land  be  expressly  conveyed,  or  pass  by  general  words, 
which  was  not  mentioned  in  the  particular  by  which  the 
purchase  was  made,  or  was  not  intended  to  be  conveyed, 
the  purchaser  will  be  decreed  to  re-convey  it  (/). 

And  where  a  purchaser  took  a  conveyance  of  an  estate 
from  his  own  instructions,  he  was  held  not  to  be  entitled 
to  lands  answering  the  general  description  in  the  adver- 
tisements of  sale,  but  which  were  not  included  in  his 
conveyance,  nor  in  a  more  particular  description  from 
which  he  prepared  his  instructions  (g). 

To  come  to  a  right  conclusion  on  this  branch  of  our 

(ft)  Oxwick  v.  Brockett,  1  Eq.  supra ;  and  2  Dow,  301. 

Cs.Abr.355,  pi.  5.  (e)  Clifford  v. Laughton,Toth.83. 

(c)  Free.  Cha.  S07>  arguendo ;  (f)  Tyler  v.  Beversham,  Rep. 
and  tee  Nelson  v.  Nelson,  Nets.  temp.  Finch,  80;  2  Ch.  Ca.  195. 
Cha.  Rep*  7.  See  Gibson  v.  Smith,  Barnard.  Ch. 

(d)  Cass  v.  Waterhouse,  Prec.  Ca.  491. 

Cha.  29.     See  Clinan  v.  Cooke,         (g)  Calverley  t>.  Williams,  1  Ves. 
I  Scho.  St  Le£  22 ;  and  see  ch.  3,     jun.  210. 


(I)  Probably  the  defendant  had  purchased  without  notice  from  the 
fou  purchaser. 
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subject,  we  must  be  informed  that  an  acre  does  not  alway* 
contain  the  same  superficial  quantity  of  land.  The  word 
acre  at  first  denoted,  not  a  determined  quantity  of  land* 
but  any  open  ground  or  field.  It  afterwards  signified  a 
measured  portion  of  land,  but  the  quantity  varied,  and  was 
not  fixed  until  the  statute  (I)  de  terris  mensurandis  (A), 
according  to  which  an  acre  contains  one  hundred  and 
sixty  square  perches ;  so  that  every  acre  is  a  superficies  of 
forty  perches  long,  and  four  broad  ;  or  in  that  proportion, 
be  the  length  or  breadth  more  or  less.  The  length  of 
the  perch  was,  previously  to  the  statute  of  Edward,  fixed 
at  five  yards  and  a  half,  or  sixteen  feet  and  a  half,  by  the 
statute  called  compositio  ulnarum  et  perticarum  (i),  and 
the  act  of  Edward  must  of  course  be  construed  with  re- 
ference to  this  standard.  Lord  Kenyon  seems  to  have 
thought  it  impossible  to  contend,  that  a  custom  should 
prevail  that  a  less  space  of  ground  than  an  acre  should  be 
called  an  acre  (Jc) ;  but  in  several  places  the  perch  is  mea- 
sured with  rods  of  different  lengths,  and  notwithstanding 
Lord  Kenyon  s  dictum,  consuetudo  loci  est  observanda  (/), 
so  that  a  greater  or  less  space  of  ground  than  a  statute 
acre  may,  in  compliance  with  the  custom  of  the  place 
where  the  land  lies,  be  called  an  acre.  In  some  places 
the  perch  is  measured  by  a  rod  of  twenty-four  feet,  in 

(A)   33  Edw.  I. ;  and  see  24         (k)  Noble  v.  Durell,  3  T.  Rep. 

H.  VIII.  c.  4 ;  2  Inst.  737 ;  Co.  27 1 ;  and  see  Hockin  v.  Cooke, 

I4tU  60  a;     Spelm.    Gloss,    v.  4  T.  Rep.  314;  Master  of  St.  Cro* 

Acra,  particata  terra,  pertica,  pes  v.  Lord  Howard  de  Walden,  6  T. 

forested,  roda  terrp.    Cow.  Interp.  Rep.  338. 
v.  Acre.  (/)  6  Rep.  67  a. 

*  (i)  See  4  Inst.  274. 


(I)  It  was  formerly  holden  not  to  be  a  statute,  but  only  an  onfc 
nance.  Stowe's  case,  Cro.  Jac.  603 ;  but  this  has  since  been  overruled. 
Rex  v.  Everard,  1  Lord  Raym.  638. 
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-some  by  one  of  twenty  feet(wi),  and  in  others  by  one  of 
sixteen  feet-(«).  And  we  are  now  to  inquire  in  what 
cases  the  custom  of  the  country  in  this  respect  shall  or 
shall  not  prevail. 

In  adversary  writs  the  number  of  acres  are  accounted 
according  to  die  statute  measure  (0),  but  in  fines,  and 
common  recoveries,  which  are  had  by  agreement  and 
consent  of  parties,  the  acres  of  land  are  according  to  the 
customary  and  usual  measure  of  the  country,  and  not 
according  to  the  statute  (p). 

So,  which  is  more  to  our  present  purpose,  where  a  man 
agrees  to  convey  (y),  or  actually  conveys  (r)  any  given 
number  of  acres  of  land,  which  are  known  by  estimations 
or  limits,  there  the  acres  shall  be  taken  according  to  the 
estimation  of  the  country  where  the  land  lies,  be  they 
more  or  less  than  the  measure  limited  by  the  statute ;  for 
they  pass  as  they  are  there  known,  and  not  according  to 
die  measure  by  statute. 

But  if  a  man  possessed  of  a  close  containing  twenty 
acres  of  land  by  estimation,  which  is  not  eighteen,  grant 
ten  acres  of  the  same  land  to  another,  there  the  grantee 
shall  have  ten  acres  according  to  the  measure  fixed  by 
the  statute,  because  the  acres  of  such  a  close  are  not 
known  by  parcels,  or  metes  and  bounds,  and  so  this  case 


(*)  Crompt.  on  Courts,  222,  who 
cites  a  case  in  the  Exchequer,  re- 
lated to  him  by  one  of  the  Barons ; 
and  also  47  E.  III.  [fo.  1 8  a,  pi.  35 ;] 
ind  see  Barksdale  r.  Morgan,  4 
Mod.  185. 

(ft)  Co.  Litt.  3  b.      See  Dalt. 

c  112,  s.  25. 

(o)  Andrew's  case,  Cro.  Eliz. 
476,  cited. 

(p)  Sir  John  firuyn*s  case,  6  Co. 
67  a,  cited ;   Waddy  r.  Newton, 


8  Mod.  276.  See  Floyd  v.  BethilJ, 
1  Roll.  Rep.  420,  pi.  8 ;  and  see 
Treswallen  t>.  Penhules,  2  Rolle's 
Rep.  66  ;  12  Vin.  240. 

(q)  Some  v.  Taylor,  Cro.  Eliz. 
665. 

(r)  47  E.  III.  18  a,  pi.  35; 
6  Co.  67  a;  Morgan  v.  Tedcastle, 
Poph.  55;  Floyd  v.  Bethill,  1 
Rolle's  Rep.  420,  pi.  8 ;  Andrew's 
case,  Cro.  Eliz.  476,  cited. 
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differs  from  the  one  immediately  preceding  it(*)l'  And 
it  is  said,  that  if  one  sells  land,  and  is  obliged  that  it 
contain  twenty  acres,  the  acres  shall  be  taken  according 
to  the  law,  and  not  according  to  the  custom  of  the 
country  (/). 

But  the  law  upon  this  subject  is  altered  by  an  Act  of 
the  5th  of  the  present  King,  intituled,  "  An  Act  for  ascer- 
taining and  establishing  Uniformity  of  Weights  and  Mea- 
sures." After  providing  that  (a)  the  straight  line  or 
distance  between  the  centres  of  the  two  points  in  the  gold 
studs  in  the  straight  brass  rod  now  in  the  custody  of  the 
clerk  of  the  House  of  Commons,  whereon  the  words  and 
Bgures,  "  standard  yard,  1 760,"  are  engraved,  shall  be  the 
original  and  genuine  standard  of  that  measure  of  length 
or  lineal  extension  called  a  yard  ;  and  that  all  measures 
of  length  shall  be  taken  in  parts  or  multiples,  or  certain 
proportions  of  the  said  standard  yard ;  and  that  one  third 
part  of  the  said  standard  yard  shall  be  a  foot,  and  the 
twelfth  part  of  such  foot  shall  be  an  inch ;  and  that  the 
pole  or  perch  in  length  shall  contain  five  such  yards  and 
a  half,  it  enacts,  that  (*r)  all  superficial  measure  shall  be 
computed  and  ascertained  by  the  said  standard  yard,  or 
by  certain  parts,  multiples  or  proportions  thereof;  and 
that  the  rood  of  land  shall  contain  1,210  square  yards 
according  to  the  said  standard  yard ;  and  that  the  acre  of 
land  shall  contain  4,840  such  square  yards,  being  160 
square  perches,  poles  or  rods ;  and  that  (3/)  from  and  after 
the  1st  day  of  May  1825,  all  contracts,  bargains,  sales 
and  dealings  which  shall  be  made  or  had  within  any  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  for 
any  goods,  wares,  merchandise,  or  other  thing  to  be  sold, 
delivered,  done  or  agreed  for  by  measure,  where  no  spe- 

(r)  Morgan  t>.  Tedcastle,  Poph.         (u)  S.  1,  c.  74, 
55.  (x)  S.  2. 

(/ )  Wing  v.  Earle,  Cro.  Eliz.  267 .         (y)  S.  1 5. 
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rial  agreement  shall  be  made  to  the  contrary,  shall  be 
deemed,  taken  and  construed  to  be  made  and  had  ac- 
cording to  the  standard  measures  ascertained  by  this  Act ; 
and  in  all  cases  where  any  special  agreement  shall  be 
made  with  reference  to  any  measure  established  by  local 
custom,  the  ratio  or  proportion  which  every  such  local 
measure  shall  bear  to  any  of  the  said  standard  measures 
shall  be  expressed,  declared  and  specified  in  such  agree* 
ment,  or  otherwise  such  agreement  shall  be  null  and 
roid  :  and  it  is  then  enacted  that  (z)  the  several  statutes, 
ordinances,  and  acts  and  parts  of  the  several  statutes,  or- 
dinances and  acts  thereinafter  mentioned  and  specified, 
so  far  as  the  same  relate  to  the  ascertaining  or  establish- 
ing any  standards  of  measures,  or  to  the  establishing  or 
recognizing  certain  differences  between  measures  of  the 
same  denomination,  shall  from  and  after  the  1st  day  of 
May  1825,  be  repealed ;  and  the  enumeration  included 
the  statutes  or  ordinances  before  mentioned  in  this 
lection. 

(z)  S.  23,  see  6  Geo.  IV.  c  12. 


[     304     ] 


CHAPTER  VII. 

OF   THE   TITLE    WHICH   A    PURCHASER   MAY    REQUIRE. 

I.  A  PURCHASER  has  a  right  to  require  a  title  com- 
mencing at  least  sixty  years  previously  to  the  time  of  his 
purchase ;  because  the  statute  of  limitations  (a)  (I)  could 
not  in  a  shorter  period  confer  a  title.  In  Paine  v. 
Meller  (A),  Lord  Eld  on  seemed  to  be  of  opinion,  that  an 
abstract  not  going  farther  back  than  forty-three  years, 
was  a  serious  objection  to  the  title. 

Even  sixty  years  are  not  sometimes  sufficient  For 
instance,  if  it  may  reasonably  be  presumed  from  the  con- 
tents of  the  abstract,  that  estates-tail  were  subsisting,  the 
purchaser  may  demand  the  production  of  the  prior  title. 
The  statutes  of  limitation  cannot  in  such  case  be  relied 
on ;  remainder-men  having  distinct  and  successive  rights, 
upon  which  at  least  the  statute  of  James  can  only  begin 
to  operate  as  they  fall  into  possession.  It  may  be  thought 
even  in  the  common  case  of  a  man  claiming  by  descent, 
a  reversion  expectant  upon  particular  estates  created  by  his 
ancestors  will,  that  a  writ  of  right  will  not  lie  after  sixty 
years  from  his  ancestor's  death,  although  the  particular 
estates  have  but  recently  determined.  But  however  this 
may  be,  the  objection  still  remains,  for  an  ejectment  may 

(a)  32  Hen.  VIII.  c.  2 ;  2 1  Jac.  I.         (b)  6  Ves.  jun.  349.    See  Ro- 
c.  1 6.     Vide  post ;  and  see  Barn-     binson  v.  Elliott,  1  Rugs.  599. 
well  v.  Harris,  I  Taunt.  430. 

(I)  The  Courts  however  are  so  anxious  to  protect  a  long  possession, 
that  no  plaintiff  is  entitled  to  so  little  favour  as  a  plaintiff  in  a  writ  of 
right.  See  Charlwood  v.  Morgan,  Baylis  v.  Manning,  1  New  Rep.  64> 
233 ;  Maidment  r.  Jukes,  2  New  Rep.  429. 
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be  brought  at  any  time  within  twenty  years  after  the 
estate  falls  into  possession. 

So,  if  an  abstract  begin  with  a  conveyance  by  a  person 
who  is  stated  to  be  heir  at  law  of  any  person,  the  pur- 
chaser may  require  proof  of  the  ancestor's  intestacy. 

To  pursue  this  point  is,  in  this  place,  impracticable,  so 
numerous  are  the  cases  in  which  counsel  are  compelled 
to  require  the  production  of  the  prior  title. 

Of  course  a  purchaser  may,  after  notice  of  a  defect  in 
die  title,  by  his  conduct  wave  the  objection ;  but  Lord 
Eldon  has  determined,  that  where  an  abstract  is  laid 
before  counsel,  who  approves  the  title,  his  approbation  is 
not  to  be  taken  as  against  the  person  consulting  him,  as 
a  waver  of  all  reasonable  objections.  The  Court  cannot 
compel  a  specific  performance  upon  the  ground  of  an 
opinion  which  it  may  think  wrong.  The  purchaser  may 
either  take  an  opinion  from  some  other  counsel,  or  the 
one  first  consulted  may  correct  his  error  in  a  further  opi- 
nion^). This,  it  may  be  observed,  was  always  the 
understanding  of  the  Profession. 

The  right  to  a  good  title  is  a  right  not  growing  out  of 
die  agreement  between  the  parties,  but  which  is  given  by 
law.  A  purchaser,  therefore,  may  wave  his  right,  by  con- 
chiding  an  agreement  after  he  has  full  notice  that  he  is 
not  to  expect  a  title  beyond  a  limited  period.  That  may 
be  matter  of  notice  and  not  of  contract  (d).  And  the 
vendor  may  of  course  stipulate  that  the  purchaser  shall 
accept  the  title  such  as  it  is  (e). 


II.  Under  this  bead  we  must  consider  the  much  agi- 
tated point,  whether  a  purchaser  of  a  leasehold  estate  can 
insist  upon  the  production  of  the  lessor's  title. 

(c)  Deverell    v.  Lord  Bolton,         (e)  Wilmotv.  Wilkinson,  6  Barn. 

•  «k    «?  m.<m.t.  O-      4*1 Kf\it 
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The  general  practice  of  the  Profession  is  to  call  for  an 
abstract  of  the  title,  but  a  lessee  is  not  often  able  to  com- 
ply with  the  demand.  At  the  time  the  lease  is  granted, 
the  title  is  rarely  investigated,  or  even  thought  of;  and 
a  lessor  cannot  be  advised  voluntarily  to  submit  his  title 
to  the  examination  of  strangers.  As  my  Lord  Eldon  re- 
marked (y),  the  Newcastle  case  is  a  good  lesson  upon 
this  subject  of  production.  The  corporation  produced 
their  charters  to  satisfy  curiosity  ;  some  persons  got  hold 
of  them,  and  the  consequence  was,  the  corporation  lost 
7,000  /.  a  year. 

The  numerous  cases  in  the  books  where  lessees,  and 
persons  claiming  under  them,  have  been  evicted  on  ac- 
count of  defects  in  the  titles  of  their  lessors,  strongly 
evince  the  danger  of  taking  a  lease  without  investigating 
the  landlord's  title.  No  title  can  be  depended  upon, 
however  long  the  estate  may  have  been  in  the  same 
family.  There  may  be  a  defect  in  a  settlement,  or  the 
person  in  possession  may  have  a  partial  estate  only,  with 
a  power  of  leasing.  All  the  leases  of  the  Pulteney  estate 
were  set  aside  on  account  of  a  power  of  leasing  not  having 
been  duly  pursued  :  nor  is  this  the  only  estate  of  which 
the  leases  have  been  vacated.  Besides,  without  an  ab- 
stract of  the  title,  a  purchaser  cannot  even  ascertain  that 
the  lessor  had  not  mortgaged  the  estate  previously  to 
granting  the  lease,  in  which  case  (as  against  the  mortga- 
gee) the  lessee,  and  consequently  any  purchaser  from 
him,  would  be  a  mere  tenant  at  will  (g) ;  and  his  only 
remedy  would  be  either  to  redeem  the  mortgage,  or  to 
bring  an  action  on  the  lessor's  covenant  for  quiet  en- 
joyment. 

A  lessee  is  a  purchaser  pro  tanto,  and  it  should  therefore 
seem  that  he  is  not  only  entitled  to  call  upon  the  lessor  for 

(/)  8  Vw.  jun.  141.  (g)  Keech  v.  Hall,  Dougl.  21. 
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an  inspection  of  his  title,  but  would  not  meet  with  any 
favour  if  he  neglected  to  do  so ;  for  no  one's  misfortune  is 
so  much  slighted  by  the  courts  as  his,  who  buys  a  thing 
in  the  realty,  and  does  not  look  into  the  title  (h).  In 
Keech  v.  Hall  (i),  Lord  Mansfield  appears  to  have  taken 
it  for  granted,  that  a  lessee  has  a  right  to  examine  the 
title  deeds.  The  case  of  Gwillim  v.  Stone  (&),  seems  to 
lean  the  other  way,  although  there,  the  plaintiff  seems  to 
have  mistaken  his  remedy,  and  the  decision  in  effect  only 
was,  that  a  man  entering  under  an  agreement  for  a  lease, 
before  the  lease  is  granted,  cannot  call  upon  the  other 
party  to  reimburse  him  his  loss  in  case  a  title  cannot  be 
made :  although  certainly  Mr.  Justice  Lawrence  appears 
to  have  thought,  that  the  mere  agreement  to  grant  the 
lease  did  not  warrant  an  implied  agreement  to  make 
a  good  title,  or  to  deliver  an  abstract* 

In  a  later  case(/),  Gibbs,  C.  J.  thought  atnisiprius, 
that  the  defendant  was  not  bound  to  deliver  an  abstract 
under  a  bare  agreement  to  grant  a  lease  for  twenty-one 
years  ;  and  Mr.  Justice  Heath,  after  instancing  the  case 
of  leases  for  three  lives,  granted  some  years  since  in 
Devonshire,  by  a  Duchess  of  Bolton,  who  was  mere 
tenant  for  life,  but  assumed  to  have  a  power  of  leasing, 
and  received  fines  to  the  amount  of  29,000  /.  observed, 
that  nevertheless  it  had  never  yet  been  heard  of,  that 
a  tenant  for  life  was  asked  to  show  his  title  to  lease.  The 
instance  quoted  shows  the  strong  necessity  of  the  title 
being  produced  ;  and  there  is  no  instance  in  which  a  man 
acting  under  good  advice,  accepts  a  title  from  a  tenant  for 
life,  without  the  production  of  the  settlement  under  which 
he  claims.     However,  in  this  case,  the  Court  considered 

(A)    See  Roswel   v.  Vaughan,  v.  Mackreth,  Forr.  Ex.  Rep.  1 29 ; 

Cro.  Jac.  196 ;  and  Lysney  v*  Sel-  11  Ves.  jun.  343. 

by,  2  Lord  Raym.  1118.  (*)  3  Taunt.  433. 

(s )  Dougl.  21 ;  and  see  Waring  (/)  Temple  v.Brown,  6  Taunt.60. 

X  2 


908  OP   THE   TITLE   WHICH 

that  the  cause  originated  in  a  dispute  between  the  two 
attornies,  and  the  Judges  expressed  their  desire  not  to 
decide  the  point,  without  affording  an  opportunity  for 
a  review  of  their  judgment.  But  in  the  later  case  of 
Rosser  v.  Coombs  (m),  where  the  agreement  was  to  grant 
a  lease  for  a  large  premium,  the  contract  was  considered 
to  be  for  the  sale  of  a  lease,  and  as  the  intended  lessor 
had  no  right  to  grant  it,  the  other  party  was  allowed  to 
recover  back  his  deposit. 

In  the  last  case  on  this  subject,  in  equity,  where  the 
agreement  was  made  to  take  a  lease  for  twenty-one  yean 
at  rack  rent,  the  Master  of  the  Rolls  decided,  that  the 
intended  lessor,  who  was  plaintiff,  could  not  enforce  a  spe- 
cific performance,  without  producing  the  original  lessor's 
title  (n).  But  it  still  remains  undecided,  whether  a  feafc 
can,  as  plaintiff,  call  for  the  original  lessors  title. 

The  argument  generally  urged  against  the  purchaser's 
right  to  call  for  the  lessor's  title  is,  that  a  lessee  is  seldom 
able  to  produce  the  title ;  and,  therefore,  on  the  ground  of 
convenience,  a  purchaser  must  be  presumed  to  know  this 
circumstance,  and  to  buy,  subject  to  an  implied  condition, 
not  to  call  for  the  freehold  title.  But  the  answer  to  this 
is,  that  the  lessor's  title  is  now  generally  required ;  and 
where  the  vendor  cannot  produce  the  title,  it  is  usual  to 
state  the  facts  in  the  particular  or  agreement.  Therefore, 
where  that  statement  is  omitted,  it  is  fair  to  presume  that 
the  vendor  is  in  possession  of  the  title.  There  can  be  oo 
inconvenience  in  establishing  the  purchaser's  right  to  call 
for  the  freehold  title ;  for  the  vendor  has  it  in  his  power 
to  prevent  the  claim  by  an  express  stipulation. 

Of  course,  if  a  vendor  of  a  leasehold  estate  be  unable 
to  procure  the  lessor's  tide,  equity  cannot  assist  the  pur* 

(m )  6  Barn.  &  Cress.  534.  424- ;  Lord  Ossulston  r.  Deverefl, 

(ft)  Fildes  v.  Hooker,  2  Mer.     26  May  1816,  MS. 
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chaser  (o),  unless  he  will  dispense  with  the  production  of 
the  title  to  the  freehold. 

The  question  under  consideration  arose  in  a  recent 
case  in  the  Court  of  Chancery ;  and  Lord  Eldon  avoided 
deciding  the  abstract  point,  although  he  certainly  appears 
to  have  thought  that  the  better  rule  would  be,  that  the 
purchaser  is,  in  the  absence  of  an  express  stipulation  to 
the  contrary,  entitled  to  the  production  of  the  lessor's 
title.  He  intimated,  however,  that  if  ever  it  should  be 
his  duty  to  decide  a  question  so  important,  he  would  call 
in  the  Judges  to  his  assistance. 

The  case  before  Lord  Eldon  has  decided  that  the 
vendor  cannot  demand  a  specific  performance  if  the  pur- 
chaser can  show  that  the  title  to  the  freehold  is  not  good, 
or  that  there  are  any  incumbrances  on  it ;  nor  will  equity 
afford  its  aid  against  the  purchaser,  where  the  nature  of 
the  leasehold  title  is  misrepresented.  The  facts  were 
these :  the  interest  was  described  as  fifty  years,  the  residue 
of  a  term  free  from  incumbrances,  whereas  it  appeared 
that  there  were  only  sixteen  years  to  come  of  the  old 
lease,  granted  by  Sir  Richard  Grosvenor  in  1722,  and  the 
residue  of  the  fifty  years  was  granted  by  the  trustees  of 
Lord  Grosvenor  in  1791,  as  a  reversionary  term  for 
thirty-four  years.  It  appeared,  that  in  1785,  the  estate 
in  question  was  charged  with  jointures,  mortgages,  &c. 
Lord  Eldon  held,  that  in  these  cases  a  purchaser  should 
at  least  know  accurately  what  he  is  buying ;  that  in  the 
case  before  him,  the  title  produced  did  not  correspond 
with  that  contracted  for ;  and  that  there  was  a  wide  dif- 
ference between  the  residue  of  a  lease  that  has  existed 
for  a  century  with  possession  under  it,  and  a  small  residue 
of  an  old  term,  and  a  reversionary  lease  granted  by  per- 
sons whose  title  from  the  first  lessor  is  not  deduced.     He 

(o)  Vide  supra,  p.  198. 
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also  thought  that  he  was  bound  to  look  at  the  incum- 
brances, and  therefore  dismissed  the  bill,  but  without 
costs  (p). 

And,  as  we  have  seen,  in  the  later  case  of  Fildes  v. 
Hooker,  it  was  determined  generally,  that  a  lessee  cannot, 
as  plaintiff,  require  a  specific  performance,  without  show- 
ing a  good  title  to  the  freehold. 

And  this  authority  was  followed  in  the  case  of  Purvis 
v.  Rayer(y)  in  the  Exchequer.  An  agreement  was  en- 
tered into  on  the  15th  May  1819,  between  John  Golds- 
borough  Ravenshaw  (as  the  agent  of  Purvis)  of  the  one 
part,  and  William  Rayer  of  the  other  part;  whereby 
Ravenshaw  agreed  to  sell,  and  Rayer  agreed  to  purchase 
a  house  in  Bath,  held  for  the  remainder  of  a  term  of 
years  under  the  corporation  of  Bath  and  the  late  Richard 
Atwood,  at  the  sum  of  1,500/. ;  an  abstract  to  be  made 
and  delivered  by  Purvis,  and  the  assignment  to  be  at  the 
expense  of  Rayer.  The  purchase-money  to  be  paid  on 
or  before  Midsummer,  when  the  deeds  were  to  be  signed. 
The  ground-rent  and  all  out-goings  to  Midsummer  to  be 
paid  by  Purvis,  from  whence  the  same  were  to  be  paid 
by  Rayer.  The  bill  was  filed  by  the  seller,  and  the  title 
was  referred  to  the  Master,  who  reported  that  the  plaintiff 
could  not  make  a  good  title  to  the  said  leasehold  pre- 
mises. The  report  was  grounded  on  the  non-production 
of  the  lessor's  title.  The  plaintiff  excepted  to  the  report. 
The  Chief  Baron  overruled  the  exception.    His  Lordship 


(p)  White  v.  Foljambe,  1 1  Ves. 
jun.  337;  DeverelJ  v.  Lord  Bolton, 
IS  Ves.  505  ;  and  see  Radcliffe  v. 
Warrington,  12  Ves.  jun.  326 ; 
Lady  Saltoun  v.  Philips,  sittings 
after  T.T.  1813,  cor.  Lord  Ellen- 
borough,  where  a  purchaser  reco- 
vered his  deposit,  because  the  seller 
claimed  his  lease  subject  to  Lord 


Grosvenor's  incumbrances,  and  had 
stated  that  the  lease  was  only  sub- 
ject to  the  ground-rent,  although 
he  had  not  undertaken  to  produce 
the  landlord's  title.  See  9  Price, 
515. 

(q)  28  July  1821,  MS.;  S.  C. 
9  Price,  488. 
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observed  that  the  question  was,  whether,  when  a  man 
sells  a  leasehold  estate,  he  could  compel  the  purchaser  to 
take  it  without  showing  him  his  title.  White  v.  Foljambe 
was  the  first  case  on  this  point  There  was  no  case  that 
went  the  length  of  showing  that  a  lessor  is  not  bound  to 
show  his  title.  This  was  a  lease  from  a  corporation ;  and 
the  general  rule  is,  that  where  a  vendor  offers  any  thing 
ibr  sale,  the  vendee  is  entitled  to  have  the  thing  he  buys 
with  a  moral  certainty  that  he  has  the  thing  he  buys.  If 
a  man  sell  an  inheritance,  he  must  show  a  title  to  the 
inheritance  :  so  if  a  life  estate.  Then  what  is  the  differ- 
ence where  a  lease  is  sold  ?  It  is  said,  however,  that  this 
is  an  anomalous  case  ;  but  the  law  has  not  said  so,  nor 
has  it  been  so  considered  in  any  of  the  decided  cases. 
Then  it  is  objected,  that  a  lessor  has  not  the  means  of 
compelling  the  inspection  of  his  lessor's  title  ;  that  is  true, 
but  furnishes  no  ground  for  an  exception.  A  lessee  may 
insist  on  looking  into  his  lessor's  title,  or  that  he  should 
produce  it ;  but  if  he  omits  to  do  so,  is  that  any  reason 
why  the  vendee  of  a  lease  should  be  deprived  of  those 
advantages  ?  Another  course  is,  to  state  in  the  advertise- 
ment that  you  cannot  show  the*  title.  Therefore,  though 
after  the  lease  is  granted  the  lessee  cannot  compel  the 
production  of  his  lessor's  title,  there  is  no  reason  why  the  , 
vendee  should  be  put  to  any  risk.  Then  is  there  a  good 
title  here  ;  the  lease  is  made  in  1 774 ;  does  the  length 
of  time  make  the  lease  good  ?  Suppose  it  had  been  made 
by  a  tenant  for  life ;  a  tenant  for  life  might  live  for  forty- 
five  years,  forty-five  years  possession  would  not  be  good 
evidence  of  a  title  to  the  inheritance ;  but  then  it  is  said, 
this  was  a  lease  by  a  corporation.  His  Lordship  was  of 
opinion  that  there  might  be  circumstances  which  might 
make  an  alteration ;  but  here  there  was  no  act  of  owner- 
ship prior  to  1 774,  no  prior  leases.     A  tenant  for  life 
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,      ,   Al_  i  >porati<m,  but  on  tb^ 

also  thought  that  he  was  b'      ,, </    r 

&    .    .       ~        ,  ^te  would  cease,     Im^ 

brances,  and  therefore  H         ,  -y,         -  r      i     ^ 

,  '  y^^/rom  the  case  of  a  leas^ 

costs  (p).  .  gfS 

And    as  we  hav       **  ^ 
„    .    '  .  ,  X+  \4eh0ld  estate  had  notice,  at  the 

Hooker,  it  was  d'      'VSi  ~  x  P  ,  r  ., 

.  '/fat*  contract  for  purchase,  of  the 

?  I  .       v/^X^rflduce  the  lessor's  title,  he  would 

a  a\  \      j*J%$b™*&  to  insist  on  its  production. 
#Vj/^^  a  vendor  of  a  leasehold  estate  has 
•        ***'ldl0t  the  lessor's  title,  this  circumstance 
'y  ^,tioned  in  the  particulars  of  sale,  if  sold  by 
JV*  vi»  ^e  agreement,  if  sold  by  private  contract 
**         ^^[grcbaser  of  an  estate  held  under  a  bishop's  lease, 
t* \jl  for  the  lessor's  title  (r). 
^\ms  formerly  to  have  been  thought,  that  a  plaintiff 
ejectment  for  a  leasehold  estate,  could  not  recover 
^09  the  original  lease  and  all  the  mesne  assignments 
^e  proved ;  but  this  rule  has  been  relaxed,  and  where 
t^  possession  had  been  uniform,  the  jury  will  be  recom- 
jpended  to  presume  any  old  assignments  which  have  been 
lost  (*)•     It  cannot,  however,  be  laid  down  as  a  general 
rule,  that  a  purchaser  of  a  leasehold  estate  can  safely 
accept  the  title  where  any  of  the  mesne  assignments  have 
been  lost,  although  he  might  be  able  to  recover  in  eject- 
ment, if  he  actually  did  purchase.     Every  case  of  this 
nature  must  depend  upon  its  own  particular  circum- 
stances (/). 

With  respect  to  the  title  to  renewable  leaseholds,  great 
difficulty  constantly  occurs.  All  public  bodies  who  grant 
renewable  leases,  require  the  old  lease  to  be  given  up  before 
they  will  grant  a  new  one ;  and  when  they  once  obtain 

(r)  Fane  v.  Spencer,  fl  Men  430. 

(s)  Earl  v.  Baxter,  2  Blackst.  1228.     See  11  Vcs.  jun.  350. 

(/)  Vide  post.  Hillary  v.  Waller. 
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^pf  a  surrendered  lease,  they  will  not  part  with 
kcopy  of  it  to  be  taken.  When  the  lessee  sells, 
.s  an  abstract  of  the  subsisting  lease  and  subse- 
aistruments.  Now  this  is  a  title  which  it  is  impos- 
ie  to  accept,  however  willing  the  purchaser  may  be,  and 
although  he  may  have  waved  calling  for  the  lessor's  title. 
•Every  lease  is  stated  to  be  granted  in  consideration  of  the 
surrender  of  the  former  lease,  and  by  means  of  this  refer- 
ence the  chain  of  title  is  kept  up.  The  reference  in  the 
last  lease  to  the  one  immediately  preceding,  is  notice  of  it 
to  the  purchaser,  and  that  again  is  notice  of  the  one  before 
that,  and  so  on  to  the  first  lease.  And  if  in  any  of  these 
eases  the  lessee  is  described  as  devisee  under  a  will,  or 
here  is  any  thing  to  lead  the  mind  to  a  conclusion  that 
he  lessee  is  not  absolutely  entitled,  the  purchaser  will  be 
iable  to  the  same  equity  as  the  lessee  was  subject  to, 
tlthough  he,  the  purchaser,  had  no  other  knowledge  of 
he  fact,  than  the  mention  in  the  lease  of  the  surrender 
>f  the  former  lease,  equity  deeming  that  sufficient  to  lead 
lim  to  inquire  into  the  title  (u).  Harsh  as  this  rule  may 
teem,  it  is  quite  consistent  with  the  general  principles  of 
equity,  and  is  imperiously  called  for  in  this  case,  because 
public  bodies  generally  renew  with  the  person  having 
lie  legal  estate,  and  seldom  suffer  any  trusts  to  appear  on 
the  lease,  lest  they  should  be  implicated  in  the  execution 
>f  them. 

Although  a  purchaser  buys  with  full  notice  that  a  title 
cannot  be  made  without  the  consent  of  a  third  person,  yet 
it  lies  on  the  seller  and  not  on  the  purchaser  to  obtain  the 
consent  It  cannot  be  inferred  that  the  seller  only  agreed 
to  part  with  his  interest  in  the  estate  as  far  as  he  was  able 
to  do  so  (.r). 

(»)  Coppin  v.  Fernyhough,  2  249 ;  Mason  v.  Corder,  2  Marsh. 
Bro.  C.  C.  291.  332 ;  7  Taunt.  9. 

(j)  Lloyd  v.  Crispc,  5  Taunt. 
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III.  To  enable  equity  to  enforce  a  specific  performance 
against  a  purchaser,   the  title  to  the  estate  ought,  like 
Caesar's  wife,  to  be  free  even  from  suspicion  (y) ;.  for  it 
would  be  an  extraordinary  proceeding  for  a  court  of  equity 
to  compel  a  purchaser  to  take  an  estate  which  it  cannot 
warrant  to  him  (z).     It  hath,  therefore,  become  a  settled 
and  invariable  rule,  that  a  purchaser  shall  not  be  com- 
pelled to  accept  a  doubtful  title  (a)  ;  neither  will  he  be 
forced  to  take  an  equitable  title  (b)  ;    nor  will  a  case 
be  directed  to  the  Judges  as  to  the  title,  unless  the  pur- 
chaser be  willing  that  it  should  (c) ;  and  even  if  a  case 
should  be  directed,  and  the  Judges  were  to  certify  in 
favour  of  the  title,  yet  a  specific  performance  would  not 
be  decreed  unless  the  Court  itself  were  satisfied  of  the 
equitable  as  well  as  the  legal  title  of  the  vendor  (d).    And 
although  the  Judges  certify  in  favour  of  the  tide,  and 
there  is  no  equitable  objection  to  it,  yet  if  the  point  of 
law  is  very  doubtful,  the  purchaser  may  require  another 
case  to  be  directed,  which  it  seems  will  not  be  sent  back 
to  the  same  court  (e). 

And  even  the  House  of  Lords,  sitting  as  a  court  of 
equity  upon  appeal,  will  not  in  all  cases  decide  the  point, 
but  if  they  think  it  a  doubtful  one  will  discharge  the 
purchaser  from  the  contract,  with  costs  (/).     It  is,  how- 


(y)  See  2  Ves,  59. 

(z)  Heath  v.  Heath,  1  Bro.  C.C. 
147. 

(a)  Marlow  v.  Smith,  2  P.  Wins. 
198;  Mitchel  v.  Neale,  2  Ves.  679; 
Shapland  v.  Smith,  1  Bro.  C.  C. 
74 ;  Cooper  v. Denne,  4  Bro.  C.C. 
80;  1  Ves.  jun.  565,  S.  C. ;  Crewe 
v.  Dicken,  4  Ves,  jun.  97  ;  Rose  v. 
Calland,  5  Ves.  jun.  1 86  ;  Roake 
v.  Kidd,  ibid.  647;  Wheate  v.  Hall, 
17  Ves.  jun.  80;  Sloper  v.  Fish, 
Rolls,  29  July  1313;  2  Ves.  & 


Bea.  1 45 ;  Jervoise  v.  Duke 
Northumberland,  1  Jac.  &  Walk. 
559 ;  Price  v.  Strange,  6  Madd. 
159. 

(b)  Cooper  v.  Denne,  ubisup.', 
and  see  2  Ves.  jun.  100 ;  and  infra* 

(c)  Roake  v.  Kidd,  ubi  sup. 

(d)  Sheffield  v.  Lord  Mulgrave, 
2  Ves.  jun.  526. 

(e)  Trent  v.  Hanning,  10  Ves. 
jun.  500. 

(jO  Blossc  v.  Clanmoms,   5 
Bligh,  62. 
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ever,  to  be  regretted  that  such  a  role  should  have  been 
adopted. 

The  doubt  generally  turns  upon  a  point  of  law,  but 
the  rule  equally  applies  to  other  cases.  Therefore  where 
a  testator,  who  appeared  to  be  seised  of  the  entirety  of 
an  estate,  devised  his  undivided  moiety,  or  half  part  of  it, 
and  all  other  his  shares,  proportions  and  interests  if  any 
therein ;  and  no  evidence  appeared  that  he  had  not  the 
entirety,  and  the  words  were  sufficient,  if  he  had,  to  pass 
it;  Lqrd  Eldon  was  of  opinion  that  the  title  was  good; 
but  hfi  was  also  of  opinion  that  this  was  not  a  reasonably 
clear  marketable  title,  without  that  doubt  as  to  the  evi- 
dence of  it,  which  must  always  create  difficulty  in  parting 
W)tb  it>  and  therefore  he  refused  to  force  the  title  on 
*  purchaser  (g). 

,  Sq  there  are  many  cases  in  which  a  jury  will  collect  the 
fact  of  legitimacy  from  circumstances,  in  which  it  might 
be  attended  with  so  much  reasonable  doubt,  that  equity 
would  not  compel  a  purchaser  to  take  it  merely  because 
there  was  such  a  verdjct.  The  Court  ought  to  weigh, 
whether  the  doubt  is  so  reasonable  and  fair,  that  the 
property  is  left  in  his  hands  not  marketable  (A). 

And;  where  an  action  is  brought  against  a  purchaser 
for  non-performance  of  an  agreement,  a  co\irt  of  law  will 
look  as  anxiously  to  see  that  the  title  is  clear  of  doubt  as 
a  court  of  equity  would.  Therefore  in  a  case  before  Lord 
Kenyon  at  nisi  prius  (i),  where  an  objection  was  made  to 
the  title,  his  Lordship  said  he  would  not  then  determine 
the  point,  nor  was  it  necessary  to  do  so.     He  thought  it 

{g)  Stapylton  v.  Scott,  16  Ves.  (f)  Hartley  v.  Peahall,  Peake's 

jan.  272.      See  1  Ves.  &  Beam.  C.  131 ;  Wilde  v.  Fort,  4  Taunt. 

493 ;  and  see  and  consider  Hartley  334;  sed  qu.  whether  at  law  the 

t.  Smith,  1  Buck,  368.  judge  is  not  bound  to  decide  the 

(h)  JVr Lord Eldon.  See 8 Ves.  point? 
jun.  428. 
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a  question  of  some  nicety ;  but  whether  it  was  or  not,  he 
thought  it  equally  a  defence  to  the  action.  When  a  man 
buys  a  commodity,  he  expects  to  have  a  clear  indisputable 
title,  and  not  such  a  one  as  may  be  questionable,  at  least, 
in  a  court  of  law  (I).  No  man  is  obliged  to  buy  a  law- 
suit ;  and  a  verdict  was  given  for  the  purchaser. 

In  a  late  case  (A),  where  at  law  the  same  argument  was 
urged  on  behalf  of  a  purchaser  who  was  plaintiff,  Lord 
C.  J.  Gibbs  said,  it  was  intimated  that  if  any  doubt  could 
be  cast  on  the  title  of  the  vendor,  the  plaintiff  would  be 
entitled  to  recover  back  his  deposit.  Now,  if  he  had 
gone  into  a  court  of  equity,  the  Chancellor  would  not, 
perhaps,  have  obliged  an  unwilling  purchaser  to  ratify 
the  contract.  But  if  he  come  into  a  court  of  law  to 
recover  the  deposit,  on  the  ground  of  an  insufficient  tide, 
he  must  abide  by  the  decision  of  that  court,  and  that  is 
the  difficulty  which  the  party  had  brought  upon  himself 
by  coming  into  a  court  of  law. 

In  a  late  case,  where  the  estate  was  sold  without  any 
notice,  that  it  was  recently  allotted  under  an  inclosure 
act,  and  it  appeared  that  the  commissioners  had  not  made 
their  award,  and  the  act  contained  no  clause  Authorizing 
a  sale  before  the  award ;  Lord  Ellenborough  held,  that 
the  purchaser  was  warranted  in  refusing  the  title  (/).  But 
if  the  purchaser  is  at  the  time  of  the  contract  aware  that 
the  estate  is  in  a  progressive  state  of  inclosure,  and  there 
is  no  ground  to  suppose  that  the  commissioners  will  vary 
the  allotments,  assuming  their  power  to  do  so,  the  pur- 

(k)  Romilly  v.  James,  I  Marsh.     T.  Term,  1810;  Cane  r.  Baldwin, 
600.  1  Stark.  65;  Farrer  v.  Billing,  2 

(/)  Lowndes  v.  Bray,  Sitt.  after      Barn.  &  Aid.  17 1. 


(I)  This  expression  seems  to  refer  to  the  question,  whether  equitable 
objections  to  a  title  are  a  defence  at  law.     Vide  supra,  p.  228. 
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chaser  will  be  compelled  to  take  the  title  although  the 
award  is  not  executed  (m). 

Where  an.  act  of  bankruptcy  has  been  committed,  the 
purchaser  cannot  be  compelled  to  take  the  title,  although 
the  vendor  swear  that  he  owes  no  debt  upon  which  a 
commission  can  issue,  and  the  purchaser  cannot  disprove 
the  statement.  The  ground  of  this  determination  was, 
the  impossibility  of  ascertaining  that  there  was  not  such 
a  debt  as  would  support  a  commission  (w).  And  upon 
the  same  principle,  a  purchaser  who  has  become  bankrupt 
cannot  compel  a  conveyance  of  the  estate  to  him ;  because 
he  cannot  satisfy  the  vendor  that  he  will  be  entitled  to 
retain  the  purchase-money  (o). 

So,  where  an  estate  is  sold  subject  to  a  rent,  which, 
although  not  so  stated,  appears  to  be  only  part  of  a 
larger  rent  charged  on  that  and  other  property,  the  pur- 
chaser will  not  be  bound  to  take  the  title,  although  for 
many  years  the  apportioned  rent  has  been  received  : — an 
apportionment  by  deed  must  be  shown.  It  is  the  duty 
of  the  vendor  to  give  the  purchaser  a  complete  formal 
discharge  of  all  the  further  rent  that  the  house  was  ever 
liable  to.  Although  an  apportionment  may  be  presumed, 
yet,  as  Mr.  Justice  Chambre  observed,  the  question  here 
is  not  what  may  be  presumed,  but  whether  a  purchaser 
is  compellable  to  accept  a  purchase,  where  his  title  rests 
only  on  presumption,  which  may  be  rebutted  by  other 
evidence.  And  Lord  Chief  Justice  Mansfield  said,  that 
a  court  of  equity  would  not  decree  a  specific  performance 
in  a  case  like  this,  unless  the  seller  could  procure  the 
ground-landlord  to  apportion  the  rent,  by  joining  in  an 

(m)  Kingsley  v.  Young,  MS. ;  (n)  Lowe  v.  Lush,  14  Ves.  jun. 

S.C  17  Ves.  jun.  463,  affirmed  547 ;  Cann  v.   Cann,   1    Sim.  & 

on  an  appeal  by  Lord  Eldon.   The  Stu.  284. 

act  authorized  a  sale  before  the  (o)  Franklin  v.  Lord  Brownlow, 


ir__    : ttr/\ 
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assignment  of  the  lease ;  in  which  assignment  the  appor- 
tioned rent  should  appear  (/?). 

But  where  an  apportioned  rent  is  sold,  if  tbfe  tint  is 
an  apportioned  rent,  the  purchaser  cannot  object  that 
he  will  not  have  the  same  remedies  as  if  the  rent  were 
entire  (y). 

So  where  an  estate,  held  under  one  lease,  is  sold  in 
lots,  and  the  fact  is  stated,  and  it  is  stipulated  that  the 
purchaser  of  one  particular  lot  is  to  be  subject  to  the 
whole  of  the  rent,  the  other  purchasers  cannot  object  to 
the  title,  although  there  is  a  clause  of  re-entry  on  non- 
payment of  the  rent  contained  in  the  lease  (r). 

In  a  case  where  an  estate  was  sold  in  lots,  and  one  of 
the  conditions  stated  that  the  estate  was  subject  to  the 
perpetual  payment  of  120/.  to  the  curate  of  A,  but  the 
same  and  a  perpetual  annual  payment  to  the  hospital 
of  B  were  in  future  to  be  charged  upon  and  paid  by  the 
purchaser  of  lot  1*  only;  it  was  held,  that  the  purchasers 
of  the  other  lots  were  only  entitled  to  such  an  indemnity 
as  could  be  made  by  the  purchaser  of  lot  1.  to  the  pur- 
chasers of  the  other  lots  (s). 

So  where  the  estate  agreed  to  be  leased  was  comprised 
with  others  in  an  original  lease,  under  which  the  lessor 
had  a  right  to  re-enter  for  breach  of  covenants,  so  that  the 
under  lessee  might  be  evicted  without  any  breach  on  his 
part,  it  was  held,  by  Sir  John  Leach,  Vice-Chancellor,  that 
he  was  jiot  bound  to  accept  the  title  with  an  indemnity. 
His  Honor  observed,  that  where  a  party  comes  for  a  spe- 
cific performance,  he  desires  the  Court  to  give  the  party 
the  specific  subject.     Now  here  he  could  not  secure  the 

(p)  Barnwell  v.  Harris,  1  Taunt.  Walter  v.  Maunde,  1  Jac.  &  Walk. 

430.  181. 

(q)  So  held  by  the  V.  C.  in  Bliss  (r)  Walter  v.  Maunde,  ubi  sup. 

V.Collins, reported  in  4Madd.229.  (s)    Cassamajor   v.    Strode,  2 

See  S.  C.  1  Jac.  &  Walk.  426;  S wans t.  347;  l  Wils.Cha.Ca.428* 
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possession  of  the  subject  upon  the  terms  agreed  upon. 
But  he  offers  an  indemnity.  The  lessee  might  be  evicted, 
and  therefore  it  was  compensation  and  not  indemnity  that 
was  offered.  I  will  give  you  the  subject  of  the  contract 
not  with  a  sure  title,  but  with  a  compensation  in  .case  of 
eviction.  It  was  not  a  case  for  an  indemnity,  and  the 
Court  could  not  compel  a  performance  with  a  compen- 
sation (<). 

In  a  late  case  (w),  upon  a  purchase,  it  was  agreed,  that 
if  there  should  be  found  any  fee-farm  rents,  or  quit-rents, 
chargeable  on  the  same,  an  allowance  should  be  made  at 
the  rate  of  thirty  years  purchase  on  the  amount  thereof. 
It  appeared  that  the  estate,  with  others  of  great  value, 
was  charged  with  a  perpetual  rent  of  forty  marks,  origi- 
nally reserved  to  the  Crown ;  but  a  similar  rent  was 
granted  to  trustees  in  fee,  in  the  usual  way,  out  of  a  part 
of  the  estate  not  sold,  of  nearly  ten  times  the  annual  value 
of  the  rent,  as  an  indemnity  to  the  other  estates  against 
the  rent  It  was  objected,  that  this  charge  prevented  the 
seller  from  making  a  good  title.  It  was  argued,  on  the 
part  of  the  seller,  that  this  was  the  precise  case  in  which 
a  purchaser  would  be  compelled  to  take  a  title  with  an 
indemnity.  Equity  looks  only  to  the  substantial  execu- 
tion of  the  contract ;  and  here  the  rent  was  not,  in  sub- 
stance, a  charge  on  the  land.  It  was  not  like  the  case  of 
a  lease,  where  non-payment  of  the  rent,  or  non-perform- 
ance of  the  covenants,  might  avoid  the  estate  of  the  person 
who  was  required  to  accept  the  indemnity ;  but  this  was 
the  simple  case  of  a  money  payment,  which  would,  of 
course,  be  accepted  from  the  owner  of  the  estate  exclu- 
sively charged  with  it,  by  way  of  indemnity  ;  and  which 
estate  would  always  be  liable  to  answer  any  payment 

(t)  Fildes  t>.  Hooker,  3d  April     Aug.  1813,  MS.  vide  infra.     See 
1818,  MS. ;  3  Madd.  193.  Cassamajor  v.  Strode,  1  Wild.  Cha. 

(«)  Hays  v.  Bailey,  Rolls,  10     Ca.  428. 
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made  on  account  of  the  rent  by  the  persons  intended  to 
be  indemnified  against  it.  The  objection,  if  allowed, 
would  affect  half  the  titles  in  the  kingdom.  It  applies 
to  nearly  all  the  estates  which  came  into  the  hands  of  the 
Crown  on  the  dissolution  of  the  monasteries.  Dicken- 
son v.  Dickenson  (*r)  was  a  stronger  case ;  for  there  the 
purchaser  was  compelled  to  take  the  title/  although  the 
Judge  was  of  opinion,  that  if,  in  the  event,  the  fund 
should  turn  out  deficient  for  payment  of  the  infants 
legacies,  they  must  still  have  recourse  to  the  estate  for 
the  deficiency.  The  ground  of  the  decision  must  have 
been,  that  there  was  no  chance  of  the  fund  proving  defi- 
cient. Halsey  v.  Grant (y)  is  a  direct  authority  in  favour 
of  the  seller ;  and  there  the  indemnity  fund  was  not  so 
large  with  reference  to  the  amount  of  the  charge  as  the 
present ;  and  although  Horniblow  r.  Shirley  (s),  was 
a  case  of  compensation,  and  not  of  indemnity,  yet  it 
appears  that  Lord  Alvanley  said,  that  if  such  an  objection 
was  to  prevail,  a  purchaser  of  a  portion  of  a  large  estate 
would  always  be  at  liberty  to  get  rid  of  a  contract  (a). 
In  the  present  case,  the  purchaser  did  not  object  to  the 
estate  being  charged  with  a  fee-farm  rent,  provided  he 
was  paid  its  value.  Here  the  rent  is  charged  only  in 
point  of  form ;  and  therefore  he  can  require  no  allowance. 
On  the  part  of  the  purchaser  it  was  argued,  that  the 
clause  relied  upon,  on  the  other  side,  was  evidence  that 
the  purchaser  was  not  to  take  the  estate  subject  to  any 
rent,  unless  it  could  be  sold  to  him ;  and  the  estate  would 
always  be  liable  to  the  fee-farm  rent,  notwithstanding  the  ' 
indemnity.  The  Master  of  the  Rolls  was  of  opinion, 
that  the  clause  in  the  agreement  referred  to  a  rent 
charging  the  estate  sold  only,  and  not  to  a  rent  charging 

(*)  3  Bro.  C.  C.  19.  (z)  13  Ves.  jun.  8. 

(y)  13  Ves.  jun.  73.  (a)  13  Ve».  jun.  75. 
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it  and  other  estates ;  and  that  the  Master  was  justified 
m  considering  the  rent  as  an  objection  to  the  title.  As 
to  the  question  of  indemnity,  his  Honor  observed  that 
Halsey  and  Grant  was  certainly  a  case  of  indemnity ; 
and  Horniblow  and  Shirley  a  case  of  compensation ;  but 
he  doubted  whether  the  deed  executed  in  order  to  relieve 
the  estate  in  question,  could  be  considered  such  an  in- 
demnity as  a  purchaser  ought  to  be  compelled  to  accept, 
nor  should  he  decide  whether  in  this  case  any  indemnity 
could  or  ought  to  be  given  by  the  vendor  against  such 
fee-farm  rent.  He  should  leave  that  to  be  decided  when 
die  cause  came  on  to  be  heard  thereafter. 

Upon  an  appeal  to  the  Lord  Chancellor  he  affirmed  the 
decision  of  Sir  William  Grant,  on  the  ground  that  the  rent 
in  question  did  not  fall  within  the  condition;  and  his  Lord- 
ship treated  the  early  cases  as  not  being  authorities,  and 
held  that  &  seller  was  bound  accurately  to  describe  what 

he  was  selling  (£). 

In  the  case  of  Fi Ides  i;.  Hooker  (c),  Sir  John  Leach,  Vice- 

Chancellor,  observed,  that  the  utmost  length  of  indemnity 
was,  that  if  a  good  title  can  be  made  subject  to  an  incum- 
brance, the  purchaser  shall  take  the  title,  with  a  security 
protecting  him  against  the  incumbrance.  He  did  not 
know  that  the  Court  had  gone  so  far,  and  he  should  not 
be  disposed  to  follow  such  a  rule,  because  the  purchaser 
is  entitled  to  an  estate  free  from  incumbrance.  It  would 
be  difficult  to  convince  him  that  such  a  rule  was  right. 

It  hath  been  before  observed,  that  a  purchaser  will  not 
be  compelled  to  take  an  equitable  title;  but  this  rule  does 
not  extend  to  estates  sold  before  a  Master  under  the 
decree  of  a  court  of  equity.  For  in  this  case,  although 
the  legal  estate  is  outstanding,  and  cannot  be  immediately 
got  in,  yet  if  the  person  seised  of  the  legal  estate  is  a 

{b)  M.  T.  1821,  MS.         (c)  3d  April  1818,  MS.;  3  Madd.  193. 
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party  to  the  suit,  the  Court  will  compel  the  purchaser  to 
accept  the  title,  and  will  decree  generally  that  the  legal 
tenant  shall  convey,  and  that  the  purchaser  shall  in  the 
mean  time  hold  and  enjoy. 

•And  even  where  the  legal  estate  is  vested  in  an  infant, 
the  Court  will  compel  the  purchaser  to  complete  his 
contract  on  the  usual  decree,  that  the  infant  shall  convey 
when  he  comes  of  age,  unless  he  then  shows  cause  to  the 
contrary ;  and  that  the  purchaser  shall  in  the  mean  time 
hold  and  enjoy. 

Thus  in  a  case(rf)  where,  upon  sale  of  an  estate  before 
a  Master,  in  pursuance  of  a  decree  under  Lord  Waltham's 
will,  the  purchaser  objected  to  the  title,  on  the  ground  of 
the  legal  estate  being  in  an  infant ;  Lord  Rosslyn,  without 
the  least  hesitation,  compelled  the  purchaser  to  take  the 
title,  making  his  decree  for  the  infant  to  convey  in  the  usual 
form ;  because,  as  the  purchaser  bought  under  the  decree, 
he  was  bound  to  accept  such  a  title  as  the  Court  could 
make  him  (e).  And  I  learn  that  in  a  case  of  this  nature, 
Lord  Rosslyn  would  not  sanction  an  application  by  the 
purchaser,  at  his  own  expense,  for  an  act  of  parliament  to 
divest  the  infant  of  the  legal  estate.  Nor,  if  the  estate 
be  copyhold,  will  the  Court  retain  any  part  of  the  pur- 
chase-money in  order  to  defray  the  expense  of  the  fine 
that  would  be  payable,  in  case  the  infant  heir  should  die 
before  he  surrendered  (/). 

But  although  a  purchaser  under  a  decree  will  be  com- 
pelled to  accept  a  title  of  this  nature,  yet,  if  he  sell  the 
estate,  the  Court  will  not  enforce  a  specific  performance 
against  the  second  purchaser. 

(d)  Ch.  MS.     See  Chandler  v.     v.  Smith,  2  P.  Wms.  198 ;  Shaw  v. 
Beard,  1  Dick.  392.  Wright,  3  Ves.  jim.  22 ;  Noel  v. 

(e)  But  note,  a  purchaser  under     Weston,  Coop.  138. 

a  decree  will  not  be  compelled  to  (/)  Morris  v.  Clarkson,  1  Jac 

take  a  doubtful  title.    See  Marlow     6c  Walk.  604,  n. ;  3  Swanst.  558. 
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This  was  also  decided  by  Lord  Rosslyn.  The  pur- 
chaser of  Lord  Waltham's  estate  sold  the  estate  to  a  per- 
son who  objected  to  the  title  upon  the  same  ground  as  he 
had  objected  to  it,  and  refused  to  complete  the  contract* 
The  first  purchaser  very  confidently  filed  a  bill  for  a  specific 
performance,  but  Lord  Rosslyn  dismissed  it;  because 
such  second  purchaser  did  not  buy  under  the  decree,  and 
therefore  was  not  compellable  to  accept  an  equitable 
title  (£). 

But  where  the  estate  is  not  sold  by  the  Court,  although 
the  purchaser  agree  to  go  before  the  Master  upon  a  re- 
ference of  title  in  a  suit  in  Court  for  the  administration 
of  the  estate,  yet  he  is  not  bound  to  take  an  equitable 
title  (A). 

In  a  case  where  a  seller  after  the  contract  died  intestate, 
leering  an  infant  heir,  who  filed  a  bill  against  the  pur- 
chaser, praying  that  he  might  elect  either  to  complete  or 
abandon  the  contract;  and  the  purchaser  submitted  to 
perform  the  contract,  and  paid  the  purchase-money  into 
Court,  the  Master  of  the  Rolls  refused  to  pay  it  out  with- 
out the  consent  of  the  purchaser  during  the  infancy  of  the 
heir(t). 

In  another  case,  where  after  a  contract  for  sale  the 
seller  died  intestate,  leaving  an  infant  heir,  and  his  widow, 
who  was  his  administratrix,  filed  a  bill  for  a  specific  per- 
formance against  the  purchaser  and  the  heir,  it  was  de- 
creed, and  a  day  given  to  the  heir  to  show  cause  (k).  But 
the  objection,  that  the  purchaser  was  not  bound  to  accept 
die  title  in  consequence  of  the  infancy  of  the  heir  was  not 
taken. 

The  reason  why  a  purchaser  under  a  decree  is  com- 

(g)  Powell  v. "Powell,  6  Madd.  (*)  Bullock  v.  Bullock,  1  Jac. 

53.  &  Walk.  603. 

(*)  Cann  v.  Cano,   1  Sim.  &  (*)  Holland  v.  Hill,  Rolls,  18 

Stu.284.  Mar.  1818,  MS. 

Y  2 


324  OP   THE   TITLE   WHICH 

pelled  to  take  an  equitable  title  seems  to  be  this,  that  die 
Court  has  bound  the  right  of  the  party  in  whom  the  legal 
estate  is  vested,  and  will  not  permit  him  to  take  advantage 
of  it.  This,  however,  is  not  the  case  where  the  legal 
estate  is  in  an  infant;  as  it  makes  part  of  the  decree,  that 
he  shall  convey  when  he  comes  of  age*  unless  he  then 
shows  cause  to  the  contrary. 

In  favour  of  die  rule,  by  which  a  purchaser  under  a 
decree  is  compellable  to  take  an  equitable  tide,  it  may 
be  said,  that  it  facilitates  sales  under  the  decrees  of  die 
Court ;  but  the  injustice  of  it  is  too  glaring.  The  decree 
of  a  court  of  equity  acts  in  personam,  and  not  like  a  judg- 
ment at  law,  in  rem ;  and  it  is  possible  that  the  Court 
may  never  be  able  to  compel  the  person  seised  of  the 
legal  estate  to  convey  it  to  the  purchaser* 

Although  an  estate  is  not  sold  under  a  decree,  and  the 
legal  estate  appears  to  be  outstanding,  and  cannot  be  got 
in>  yet,  if  the  circumstances  of  the  case  are  such  as  would 
induce  a  court  of  law,  under  those  grounds  upon  which 
presumptions  are  in  general  raised,  to  presume  a  reconvey- 
ance, the  purchaser  will  be  compelled  to  take  the  title  (/)«- 
Reconveyances  have  been  frequently  presumed  upon  trials 
at  law  in  favour  of  justice ;  but  this  doctrine  was  never 
applied  to  a  contract  between  a  vendor  and  purchaser* 
until  the  late  case  of  Hillary  v.  Waller,  which  certainly 
has  not  met  with  the  approbation  of  the  bar.  The  deci- 
sion has  occasioned  considerable  difficulties  in  practice. 
As  no  man  can  say  where  exactly  the  line  is  to  be  drawn, 


(J)  Hillary  r.  Waller,  12  Ves. 
jun.  239;  Emery  v.  Growcock, 
ex  parte  Holman,  post.  ch.  9,  s.  2, 
div.  iv;  but  see  Goodright  r. 
Swymmer,  1  Kenyon,  385  ;  Keene 
t.  Deardon,  8  East,  248 ;  Doe  v. 
Brightwen,  10  East,  583,  which 
show  that  the  circumstance  of  the 


equitable  estate  being  in  the  per- 
son who  claims  the  benefit  of  die 
presumption,  is  not  sufficient  of 
itself  to  raise  it ;  and  see  Barnwell 
v.  Harris,  1  Taunt.  430;  Doe* 
Calvert,  5  Taunt.  170;  Cooke  * 
Soltau,  2  Sim.  &  Stu.  154. 
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at  what  period  the  presumption  is  to  arise,  and  what  cir- 
cumstances are  sufficient  to  rebut  it,  each  party  puts  his 
own  construction  on  almost  every  case  which  arises.  This, 
of  course,  leads  to  endless  discussion  and  expense,  and 
die  very  parties  in  whose  favour  the  doctrine  was  intro- 
duced, ultimately  feel  how  much  it  would  have  been  to 
their  interest,  that  the  general  rule  of  the  profession  had 
not  been  relaxed.  This  rule  was,  that  a  vendor  was 
bound  to  get  in  all  outstanding  legal  estates,  which  were 
not  barred  by  the  statutes  of  limitations*  The  certainty 
of  die  rule  amply  compensated  for  any  individual  hard- 
ship which  it  might  sometimes  occasion. 


We  have  seen,  that  a  purchaser  cannot  be  compelled  to 
take  a  doubtful  title ;  but,  nevertheless,  he  will  not  be  per- 
mitted to  object  to  a  title  on  account  of  a  bare  possibility ; 
because  a  court  of  equity,  in  carrying  agreements  into 
execution,  governs  itself  by  a  moral  certainty :  it  being 
impossible,  in  the  nature  of  things,  there  should  he 
m  mathematical  certainty  of  a  good  title. 

Therefore  suggestions  of  old  entails,  or  (Joubts  what  issue 
persons  have  left,  whether  more  or  fewer,  are  never 
allowed  to  be  objections  of  such  force  as  to  overturn  a  tide 
to  an  estate  (m). 

So  where  (w),  upon  a  purchase,  it  appeared  that  the 
estate  had  been  originally  granted  by  the  Crown,  in  which 
grant  there  was  a  reservation  of  tin,  lead,  and  all  royal 
mines,  without  a  right  of  entry ;  yet,  as  there  had  been  no 
search  made  for  royal  mines  for  one  hundred  and  eleven 
years,  and,  upon  examination,  the  probability  was  great 
there  were  no  such  mines,  and  the  Crown,  for  want  of 

(*)  See  2  Atk.  20,  per  Lord  (n)  Lyddal  v.  Weston,  2  Atk. 

Hardwicke ;  and  see  Lord  Bray-  19.    See  Seaman  v.  Vawdrey,  >6 

broke  v.  Indrip,  8  Ves.  jun.  417  ;  Ves.  jun.  390. 
Dyke  v.  Sylvester,  12 Ves.  jun.  1 26. 
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a  right  of  entry,  could  not  grant  a  license  to  any  person  to 
enter  and  work  them,  Lord  Hardwicke  decreed  a  specific 
performance. 

Again,  in  a  recent  case  (0),  where  a  man  articled  for 
the  purchase  of  an  estate,  with  some  valuable  mines,  and 
would  not  complete  his  contract  because  the  mines  were 
under  a  common,  wherein  others  had  a  right  of  common, 
and  consequently  he  would  be  subject  to  actions  for 
sinking  shafts  to  work  the  mines;  Lord  Eldon,  after 
showing  the  improbability  of  any  obstruction  from  the 
commoners,  said,  that  in  case  such  an  action  were  brought, 
he  should  think  a  farthing  quite  damages  enough ;  and 
therefore  decreed  a  performance  in  specie. 

This  case,  like  the  last,  must  be  considered  to  have 
turned  on  the  improbability  of  the  purchaser  being  dis- 
turbed ;  otherwise  it  seems  to  have  gone  to  the  utmost 
verge  of  the  law;  for  although  such  trifling  damages 
could  only  be  recovered,  yet  that  would  not  be  ground 
for  a  nonsuit,  as  was  decided  in  the  late  case  of  Pindar 
v.  Wadsworth  (p).  The  estate,  therefore,  would  subject 
the  purchaser  to  litigation,  whenever  malice  or  caprice 
might  induce  any  of  the  commoners  to  commence  actions 
against  him. 

So  a  mere  suspicion  of  fraud,  which  cannot  he  made 
out,  will  not  enable  a  purchaser  to  reject  the  title.  This 
was  decided  by  Lord  Eldon  in  a  case  where,  under  an 
exclusive  power  of  appointment,  a  father  appointed  to 
one  son  in  fee  ;  and  then  the  father  and  his  wife  and  the 
son  joined  in  conveying  to  a  purchaser,  and  the  money 
was  expressed  to  be  paid  to  them  all.  The  title  was 
objected  to  on  the  ground  of  an  opinion,  by  which  it 
appeared,  that  the  father  first  sold  the  estate,  and  then  the 
appointment  was  devised  to.  make  a  title,  and  the  purchase 

(0)  Anon.  Chan.  7  th  Sept.  1803,  MS.         (p)  2  East,  154* 


A  PURCHASER   MAY   REQUIRE.  327 

deed  recited  that  the  contract  was  made  with  the  father 
and  son.  And  it  was  insisted  that  if  the  father  derived 
any  benefit  from  the  agreement,  or  even  made  a  previous 
stipulation  that  his  son  should  join  him  in  a  sale,  which 
there  appeared  the  strongest  reason  to  apprehend,  it  would 
have  been  a  fraudulent  execution.  But  Lord  Eldon 
overruled  the  objection,  as  it  did  not  appear  that  the 
estate  sold  for  less  than  its  value,  or  that  the  son  got  less 
than  the  value  of  his  reversionary  interest,  but  merely 
that  he,  as  the  owner  of  the  reversion,  acceded  to  the 
purchase  (y). 

If  a  seller  file  a  bill  for  a  specific  performance,  and 
a  third  party  file  a  bill  against  him,  claiming  a  right  to 
the  estate,  the  mere  fact  of  the  pendency  of  the  latter  suit 
is  not  a  sufficient  reason  for  a  Master's  stating  that  a  good 
title  cannot  be  made,  but  the  nature  of  the  adverse  claim 
should  be  examined  and  stated  (r). 

But  if  any  person  has  a  claim  upon  the  estate  which  he 
wmy  enforce,  a  purchaser  cannot  be  compelled  to  take  the 
estate,  however  improbable  it  may  be  that  the  right  will  be 
exercised.  Thus,  in  the  case  of  Drewe  v.  Corp(j),  the 
vendor  was  entitled  to  an  absolute  term  of  four  thousand 
years  in  the  estate,  and  also  to  a  mortgage  of  the  reversion 
in  fee,  which  was  forfeited  but  not  foreclosed.  It  was  de- 
cided, that  the  purchaser  who  had  contracted  for  a  fee,  was 
not  bound  to  take  the  term  of  years.  Nor  was  he  compelled 
to  take  the  title  on  the  ground  of  the  vendor  having  a  for- 
feited mortgage  in  fee  of  the  reversion,  although  it  was 
evidently  highly  improbable  that  any  one  would  ever 
willingly  redeem  a  forfeited  mortgage  of  a  dry  reversion 
expectant  upon  an  absolute  term  of  four  thousand  years* 

(q)  BfQueen  v.  Farqubar,   1 1  6  Madd.  373. 

Ves.  jun.  4d7.     See  post.  ch.  17;  (r)  Osbaldeston  v.  Askew,   1 

and  tee  BamwaJl  v.  Harris,    1  Russ.160. 

Taunt.  430 ;  Boswell  v.  Mendham,  (s)  Vide  supra,  p.  74. 
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So  in  a  late  case  (0,  where  in  1704  the  estate  was  sold 
with  a  reservation  of  salt-works,  &c.  with  a  right  of  entry, 
and  the  estate  was  sold  in  1761,  and  no  notice  taken  of  the 
reservation,  and  the  right  had  never  been  exercised ;  the 
Master  of  the  Rolls  was  of  opinion  that  non-user  did  not 
in  this  case  raise  the  inference  that  the  right  was  aban- 
doned, and  consequently  the  purchaser  was  entitled  to  take 
the  objection,  and  his  Honor  distinguished  this  from  the 
case  of  Lyddal  v.  Weston  (u)  ;  first,  because  it  was  not, 
alleged  that  there  was  no  probability  of  mines,  it  was 
rather  admitted  that  there  were :  secondly,  here  was  the 
reservation  of  a  right  of  entry,  upon  the  want  of  which  Lord 
Hardwicke  laid  stress  in  that  case.  In  the  case  before 
his  Honor,  the  purchaser  chose  to  consider  this  not  as  an 
objection  to  the  title,  but  as  a  ground  for  compensation! 
and  it  was  decreed  accordingly. 

In  a  case  where  a  close  called  the  Croyle  had  always 
been  known  by  that  name,  and  had  been  possessed  by  the 
seller  and  his  ancestors  as  part  of  the  estate  sold,  but  no 
mention  was  made  of  it  in  the  deeds  by  name,  and  all  the 
other  lands  were  particularly  described ;  the  Court  con- 
sidered the  evidence  of  title  to  be  merely  that  of  long 
possession,  and  held  that  the  purchaser  was  not  bound  to 
accept  the  title  (#). 

Equity  discountenances  the  destruction  of  contingent 
remainders  (^y),  yet  if  they  really  are  barred,  a  pur- 
chaser will  be  compelled  to  accept  the  title.  This  point, 
which  was  formerly  doubted,  was  very  fully  argued 
before  Lord  Eldon(V),  who  several  times  expressed 
a  strong  opinion  upon  it  in  favour  of  the  seller,  although 
ultimately  he  was  not  called  upon  to  decide  the  point; 

(/)  Seaman  v.  Vawdrey,  1 6  Vcs.  (y)  Roake  v.  Kidd,  5  Ves.  jun. 

jun.  390.  617. 

(u)  Supra,  p.  325.  (2)  Kenn  v.  Corbett,  MS. 
(x)  Ey ton  v.  Dicken,  4  Trice,  303. 
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and  it  has  since  been  decided  by  Sir  John  Leach,  when 
Vice-Chancellor  (a). 


Where  an  abstract  begins  with  a  recovery  to  bar  an  en- 
tail, it  is  usual  in  practice  to  call  for  the  deed  creating  the 
entail,  in  order  to  see  that  the  estate-tail  and  remainders 
over,  if  any,  were  effectually  barred  (I).  But  if  the  deed 
is  lost,  and  possession  has  gone  with  the  estates  created  by 
the  recovery,  for  a  considerable  length  of  time,  and  the 
presumption  is  in  favour  of  the  recovery  having  been  duly 
suffered,  the  purchaser  will  be  compelled  to  take  the  title, 
although  the  contents  of  the  deed  creating  the  entail  do 
not  actually  appear  (b). 

So  where  an  old  deed  recites  prior  deeds,  and  the 
seller  is  unable  to  procure  the  instruments  recited,  the 
true  inquiry  is  whether  the  absence  of  the  deeds  recited 
throws  any  reasonable  doubt  upon  the  title.  Where 
there  is  a  sixty  years  title  without  the  aid  of  the  recited 
deeds,  and  no  circumstance  to  repel  the  presumptions  in 
favour  of  the  title,  the  Court  will  compel  the  purchaser 
to  accept  it  (c). 

Where  a  vendor  is  tenant  in  tail,  with  reversion  to 
himself  in  fee,  and  the  reversion  has  vested  in  different 
persons,  a  common  recovery  is  generally  required  by 
a  purchaser ;  because  that  bars  the  remainder,  while  a 
fine  lets  it  into  possession,  and  thereby  subjects  the  whole 
fee  to  any  incumbrance  which  before  affected  the  rever- 

(a)  Hasker  v.  Sutton,  2  Sim.  &  No.  1 3 ;  and  see  Nouaille  v.  Green- 
Sea.  SIS.  wood,  1  Turn.  20. 

(6)  Coussmaker  v.  Sewell,  Ch.  (c)  Prosser  v.  Watts,  6  MadcL 

4th  May  1791,  MS.;  Appendix,  59. 


(I)  This  makes  it  advisable  in  deeds  to  make  a  tenant  to  the  pracipe, 
or  to  lead  die  uses  of  fines,  to  recite  so  much  of  the  instrument  under 
which  the  tenant  in  tail  claims,  as  will  manifest  his  power  of  barring 
the  estate-tail  and  remainders  over. 
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sioa  only.  But  unless  some  incumbrance  appear,  or  the 
title  to  the  reversion  is  not  clearly  deduced,  the  Court 
will  not  compel  a  vendor  to  suffer  a  recovery  on  account 
of  the  mere  probability  of  the  reversion  having  been 
incumbered. 

Thus  in  a  late  case(rf),  upon  an  exception  to  the 
Master's  report  in  favour  of  the  title,  the  objection  to 
the  title  was,  that  one  Elizabeth  Baker  ought  to  join  in 
a  recovery;    the  title  being  derived  from  John  Pain, 
who,  1 693,  limited  the  estate  to  the  use  of  himself  for 
life ;  remainder,  subject  to  a  term,  to  uses  which  never 
arose ;  remainder  to  his  daughters  in  tail ;  remainder  to 
himself  in  fee.     Under  these  limitations,  Elizabeth,  an 
only  daughter,  became  seised  in  tail,  with  die  immediate 
reversion  to  her  father,  who  made  a  will,  not  executed  so 
as  to  pass  real  estate,  whereby  he  devised  all  his  estate  to 
his  second  wife.     Upon  his  death,  Elizabeth  his  daughter 
entered,  and  levied  a  fine.     She  had  issue  a  daughter, 
Elizabeth,  who  married  William  Baker.    They  had  issue 
one  daughter,  Elizabeth  Baker.     From  her  the  estate 
was  purchased  under  a  decree,  and  by  mesne  purchases 
became  vested  in  the  plaintiff.     The  defendant,  the  pur- 
chaser, suggested,  that  the  ultimate  remainder  in  fee 
might  have  been  by  deed  or  will  disposed  of  by  John 
Paine,  or  by  any  other  person  to  whom  it  might  have 
descended ;  and  if  the  same  should  have  been  so  disposed 
of,  it  could  then  be  barred  only  by  Elizabeth  Baker. 
The  Lord  Chancellor  held  a  recovery  not  necessary. 

It  will  occur  to  the  learned  reader,  that,  notwithstand- 
ing the  defendant's  suggestion,  it  was  highly  improbable 
that  the  reversion  was  disposed  of  by  John  Paine  in  his 
life-time,  such  an  interest  not  being  marketable ;  and  as 
he  devised  all  his  estate  by  his  will,  there  was  no  ground 

(d)  Sperling  v.  Trevor,  7  Ves.  jun.  497. 
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^t  he  made  another  will.    Upon  his  death, 

¥  <2rsion  descended  to  his  daughter,  who 

^  %  :t  into  possession,  and  consequently 

\     '  afterwards  be  created  upon  it,  as 

^fy        „  ,%e  particular  estate. 

%L  .  Happens,  that  in  deeds  accur- 

ate, the  estate  is  authorized  to  be 
I  assent  of  the  owner,  in  case  default  is 

•ent  of  the  money  on  the  day  named.     Such 

j  is  so  far  a  mortgage,  that  the  owner  may  at  any 

oefore  a  sale  require  a  reconveyance  upon  paying 

*oe  money  due ;  and  in  consequence  of  the  old  rule,  that 

once  a  mortgage,  always  a  mortgage,  the  owner  is  in 

these  cases  usually  required  to  join  in  the  conveyance, 

which  he  is  mostly  unwilling  to  do ;  his  object  being  to 

prevent  a  sale.     But  it  has  been  decided  by  Lord  Eldon, 

that  the  objection  cannot  be  sustained,  and  this  decision 

was  made  in  a  case  where  the  deed  was  in  form  a  regular 

mortgage  with  a  power  of  sale,  and  the  mortgagor  in  his 

answer  stated  that  he  actually  resisted  the  sale  as  having 

been  made  without  his  consent  and  at  an  undervalue  (e). 

This  has  been  followed  in  many  later  cases,  and  is  now 

an  established  rule  (/). 

It  is  clear  that  a  woman  is  barred  of  her  dower  both  at 
law  and  in  equity,  by  a  legal  term  created  previously  to 
her  right  of  dower  attaching  on  the  estate,  of  which  an 
assignment  has  been  obtained  by  a  purchaser  to  attend 
the  inheritance  (g).  For  although  she  can  recover  her 
dower  at  law,  it  will  be  with  a  cesset  executio  during  the 

(e)  Clay  v.  Sharpe  and  others,  Note,  Stabback  v.  Leatt,  Coop.  40, 

Ch.  Mich.  Term.  1 802,  Lib.  Reg.  which  was  taken  from  a  hasty  note 

A.  ]  802,  fo.  66,  Appendix,  No.  14.  on  a  brief,  is  not,  when  attentively 

(J)  Baker  v.  Dibbin,  Dibbin  v.  considered,  an  authority  the  other 

Baker,  Exch.  April  20, 1 8 1 2,  MS.;  way. 

Colder  v.  Morgan,  18  Ves.  344;  (g)  Vide  infra*  ch,  9. 
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term,  and  equity  will  not  remove  the  bar.  But  notwith- 
standing that  a  purchaser  can  obtain  an  assignment  of  an 
outstanding  term,  which  will  bar  the  vendor's  wife  of  her 
dower,  a  fine  is  always  required  from  the  vendor  and  his 
wife  at  his  expense. 

Upon  the  authority  of  the  anonymous  case  before  Lord 
Eldon,  before  cited  (A),  it  perhaps  might  be  doubted, 
whether  a  court  of  equity  would  not  enforce  a  purchaser 
to  accept  the  title  without  a  fine.  It  must  at  the  same 
time  be  observed,  that  in  that  case  the  vendor  could  not 
make  the  title  perfect ;  whereas  in  the  case  under  con- 
sideration a  vendor  can  remove  every  difficulty  at  a  trifling 
expense ;  which  circumstance  would  certainly  have  great 
weight  with  a  court  of  equity.  In  a  late  case,  however, 
Lord  Eldon  put  the  very  point  He  said,  that  if  a  hus- 
band entered  into  a  contract  to  sell  an  estate,  not  con- 
tracting for  more  than  to  make  a  good  title ;  no  specialty 
about  dower ;  but  the  Master's  report  was  in  favour  of 
the  title,  on  the  ground  that  a  term  was  outstanding 
which  might  be  assigned ;  the  Court  would  make  the  pur- 
chaser take  the  title  as  the  trustees  might  convey  (*)•  This 
was  only  an  obiter  dictum,  and  with  all  the  respect  due  to 
the  Judge  from  whom  it  fell,' is  open  to  much  observation. 
In  the  first  place,  it  assumes  what  has  never  been  decided, 
that  equity  would  compel  trustees  of  a  term  with  notice 
of  the  wife's  right,  to  assign  the  term  to  a  purchaser,  so 
as  to  exclude  the  title  of  dower.  The  Court  would  pro- 
bably feel  great  reluctance  in  making  such  a  decision. 
It  is  one  thing  to  say,  that  when  a  purchaser  has  obtained 
an  assignment  of  a  term,  he  may  avail  himself  of  it  as 
a  protection  against  the  wife's  dower,  "  because  such  was 
the  general  practice  and  opinion  of  conveyancers  (*); " 

(h)  Supra,  p.  326.  .  (*)  Vide  infra,  ch.  9. 

(i)  See  10  Ves.  jun.  26!,  262. 
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and  another,  for  equity  to  say  that,  as  a  discreet  exercise 
of  its  jurisdiction,  it  will  compel  trustees  to  assign  the 
term  to  a  purchaser,  in  order  to  exclude  the  widow.  In 
Maundrell  v.  Maundrell,  the  Master  of  the  Rolls  forcibly 
observed,  that  a  purchaser,  merely  as  such,  has  no  equity 
whatsoever  against  the  widow,  claiming  by  title  prior 
to,  and  both  legally  and  equitably  as  good  as  his.  The 
term,  if  it  continued  outstanding,  is  as  much  attendant 
in  equity  upon  dower,  as  the  remaining  interest  in  the 
inheritance ;  and  therefore  ought  not  to  be  set  up  by 
the  latter  against  the  former  (/)•  But  admitting  that 
equity  would  compel  trustees  to  assign  the  term,  yet  two 
weighty  reasons  present  themselves  why  a  purchaser 
should  not  be  compelled  to  rely  on  the  term.  The 
one,  that  he  would  be  at  the  expense  of  keeping  the 

term  on  foot ;  the  other,  that  if  a  writ  of  dower  should 

* 

be  brought  against  him,  and  the  term  were  even  to  pro- 
tect him  against  the  widow's  claim,  yet  he  must  pay  the 
costs  of  the  action,  &c.  These  are  the  reasons  why  a  fine 
is  in  practice  insisted  upon.  The  very  point  now  stands 
for  judgment  before  the  Lord  Chancellor  in  Mole  v. 
Smith  (#i),  where  the  attendant  term  had  by  the  death  of 
the  trustee,  and  the  grant  of  administration  to  his  per- 
sonal estate,  become  vested  in  the  dowress  herself.  The 
case  involves  two  points :  1 .  Whether  the  widow  is  en- 
titled to  dower,  notwithstanding  the  existence  of  the 
term ;  2.  If  not,  whether  the  purchaser  can  be  compelled 
to  rely  upon  the  term. 

Since  the  publication  of  the  last  edition,  the  Lord 
Chancellor  has  decided  that  the  widow  is  not  entitled  to 
dower,  as  against  the  term,  and  that  the  purchaser  must 
rely  upon  the  protection  of  the  term  (n). 

(I)  See  7  Ves.  jun.  579.  665>  the  report  upon  the  hearing 

(*)  MS.    See  1  Jac.  &  Walk,     at  the  Rolls. 

(«)  1  Jac.  490. 
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The  wife  of  a  trustee  in  fee,  or  of  a  mortgagee  in  fee 
of  a  forfeited  mortgage,  is  at  law  entitled  to  dower ;  but 
a  fine,  is  on  that  account  never  required  by  a  purchaser ; 
because,  if  the  wife  of  a  trustee  or  a  mortgagee  were  to 
be  so  ill-advised  as  to  prosecute  her  legal  claim,  equity 
would,  at  this  day,  undoubtedly  saddle  her  with  all  the 
costs  (o). 

But  where  the  wife  of  a  vendor  has  only  an  equitable 
jointure,  some  gentlemen  require  a  fine  ;  this  practice  is, 
however,  discountenanced  by  the  majority  of  the  Profes- 
sion; and  if  a  woman  equitably  barred  of  her  dower, 
should  bring  a  writ  of  dower,  it  seems  clear  that  equity 
would  protect  the  purchaser,  and  condemn  the  widow 
in  costs. 

But  it  is  objected  by  the  advocates  for  a  fine,  that  if 
the  fund  upon  which  the  equitable  jointure  is  charged, 
should  be  evicted  from  the  jointress,  she  could  then  claim 
her  dower  out  of  any  real  estate  of  which  she  would 
Otherwise  have  been  dowable.  And  this  objectiou  seems 
equally  to  apply  to  a  legal  jointure.  For  it  is  by  the 
statute  of  uses  (/»),  by  which  jointures  are  made  bars  to 
dower,  declared,  that  if  any  woman  be  lawfully  evicted 
from  her  jointure,  or  any  part  thereof,  without  any  fraud 
or  covin,  then  she  shall  be  endowed  of  as  much  of  die 
residue  of  her  husband's  tenements  or  hereditaments 
whereof  she  was  before  dowable,  as  the  same  lands  and 
tenements  so  evicted  shall  amount  to. 

When  the  first  edition  of  this  work  was  published,  the 
author  was  not  aware  of  any  case  in  which  this  doctrine 
was  expressly  established,  but  he  stated,  that  no  reason 
appeared  why  a  jointress  evicted  of  her  jointure  should 
not  recover  her  dower  out  of  lands  sold  by  her  husband, 

(p)  See  Noel  v.  Jevon,  Bevait  See  Gerroyes's  case,  Mo.  7)7* 
v.  Pope,  2  Freem.  43,  71.  pl«  1002;  and  see  4  Co.  3  b;  4-Bro. 

(p)  27  Hen.  VIII.  c.  10,  s.  7.     C.C.  506,  n. 
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of  which  she  would  have  been  dowable  at  common  law  ; 
and  that  if  so,  although  the  wife  of  a  vendor  had  a  legal 
jointure,  a  purchaser  ought  to  insist  on  a  fine,  unless  he 
was  satisfied  that  the  title  to  the  jointure  lands  was  good. 
He  remarked,  however,  that  this  was  neverattended  to  in 
practice,  and.  that  he  never  heard  that  the  objection  was 
taken,  which  made  him  apprehensive  he  had  fallen  into 
an  error.  The  point  could  not,  he  thought,  so  long  have 
escaped  notice.  But  he  concluded  that,  whether  a  join- 
tress, evicted  from  a  legal  jointure,  could  claim  her  dower 
oat  of  lands  sold  by  her  husband,  of  which  she  was  dow- 
able at  common  law,  or  whether  she  was  entitled  to  no 
relief  against  a  purchaser,  it  seemed  clear,  that,  unless  in 
the  case  of  a  legal  jointure  a  purchaser  could  call  for  the 
tide  to  the  jointure  lands,  or  require  a  fine,  he  could  not 
do  so  in  the  case  of  an  equitable  jointure,  where  the  wife 
was  adult  at  the  time  of  the  marriage ;  for  there  could  be 
no  doubt  but  that  equity  would  act  in  strict  analogy  to 
legal  jointures. 

Since  the  publication  of  the  first  edition,  the  author  has 
met  with  Maunsfield's  case,  which  was  adjudged  in  the 
28th  of  Eliz.  (q).  There  a  jointure  was  conveyed  to  the 
wife  before  the  coverture,  and  during  the  coverture  the 
husband  purchased  other  lands,  and  aliened  them  again, 
and  died  :  the  land  which  the  wife  had  in  jointure  was 
evicted,  and  the  wife  had  dower  of  the  lands  which  were 
purchased,  and  aliened  by  the  husband  at  the  time  when 
she  was  barred  of  her  action  of  dower.  This  case 
expressly  decided  the  point  before  discussed,  as  to  a 
legal  jointure ;  and  equity  must,  in  this  respect,  fellow 
the  law. 

(7)  Harg.  n.  8  to  Co.  Litt.  33  a,  Edward  Coke's  Commentary.  See 

stated  from  a  MS.  commentary  on  Simpson  v.  Gutteridge,  1  Madd. 

Litt.  supposed  to  have  been  writ-  609. 
ten  before  the  publication  of  Sir 


836  OF  THE  TITLE  WHICH 

It  is  not  necessary  that  a  wife  should  previously  to  mar- 
riage be  a  party  to  the  deed  securing  her  jointure,  but 
there  is  no  decision  to  prove  that  a  jointure  can  be  made 
upon  a  wife  before  marriage  without  the  privity  of  herself, 
or  if  under  age  of  her  guardian,  which  will  bind  her  (r). 
There  have  been  different  opinions  upon  this  question, 
but  if  a  wife  could  be  barred  without  her  privity,  a  man 
might  in  every  case  secretly  bar  his  wife  of  dower  by  a 
mere  nominal  jointure.  The  statute  does  not  authorize 
such  a  fraud ;  and  it  would  lead  to  great  inconvenience 
to  refer  it  to  a  jury  to  inquire  whether  a  jointure  made 
without  the  wife's  privity  was  fraudulent  or  not  lie 
power  which  the  statute  reserves  to  a  woman  to  elect  her 
dower  where  a  jointure  is  made  after  marriage,  unless  by 
act  of  parliament,  appears  to  proceed  on  the  ground  that 
she  is  during  the  coverture  incapable  of  consenting  to 
the  jointure  without  the  aid  of  parliament ;  and  seems  to 
prove  that  the  legislature  could  not  intend  to  bipd  her  by 
a  jointure  made  without  her  privity,  when  she  was  com- 
petent  to  consent.  If  her  consent  was  not  necessary,  it 
would  be  unimportant  whether  the  jointure  was  made  by 
her  husband  before  or  after  marriage.  At  the  common 
law,  a  jointure  before  marriage  was  not  a  bar  of  dower 
for  two  reasons :  1 .  because  the  woman  had  no  title  of 
dower  at  the  time  of  the  acceptance  of  the  satisfaction ; 
2.  because  no  collateral  satisfaction  can  bar  any  right  or 
title  of  any  inheritance  or  freehold.  Coke  explains  die 
origin  of  jointures  thus:  Before  the  making  of<he  statute 
of  uses,  the  greatest  part  of  the  land  in  England  was  con- 
veyed to  uses,  and  as  a  wife  was  not  dowable  of  uses,  her 
father  or  friends  upon  her  marriage  procured  the  husband 
to  take  an  estate  from  his  feoffees,  or  others  seised  to  his 

•(r)  In  Jordan  v.  Savage,  2  Eq.     for  her  jointure  by  the  articles;  see 
Ca.  Abr.  101,  the  widow  took  pos-     2  Eden,  66. 
session  of  the  lands  limited  to  her 
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use,  to  him  and  to  his  wife  before  or  after  marriage  for 
their  lives  or  in  tail,  for  a  competent  provision  for  the  wife 
after  the  husband's  death.    Then  came  the  statute  of  uses, 
by  the  operation  of  which,  if  further  provision  had  not 
been  made,  the  wives  would  have  as  well  their  dowers  as 
their  jointures,  and  for  this  reason  the  branches  concern- 
ing jointures  were  added  to  the  statute  (s).     In  a  passage 
where  Coke  says,  that  if  a  jointure  is  made  to  a  woman 
before  marriage  the  wife  cannot  wave  it,  he  refers  to  an 
authority  in  which  the  jointure  was  made  in  performance 
of  covenants  (/).     It  is  evident  that  Coke  considered  that 
her  'assent  was  requisite  to  a  jointure  made  before  mar- 
riage.   Gilbert  was  of  the  same  opinion.    In  his  Uses  (u\ 
he  says,  if  a  jointure  be  made  before  marriage,  she  is 
iole,  and  as  such  under  no  man's  power ;  if  after  marriage 
she  take  a  jointure  in  satisfaction  of  a  dower,  she  may 
wave  it  after  coverture.     But  whatever  may  be  the  law 
on  this  point,  no  jointure  is  ever  made  without  the  wife's 
privity.      No   case  has  occurred  since  the  statute  of 
Hen.  VIII.  of  a  jointure  made  without  the  wife's  privity, 
and  not  afterwards,  accepted  by  her.     Of  course,  there- 
fore, no  distinction  ever  existed  in  practice  between  such 
cases,  and  cases  where  the  wife  being  adult  consented  to 
the  provision.     The  provision  in  each  case,  that  is,  whe- 
ther made  with  or  without  her  consent,  equally  proceeds 
from  the  husband,  and  is  equally  supported  by  the  same 
consideration ;  viz.  marriage.     If  the  jointure,  made  with 
die  wife's  privity  before  marriage,  does  not  preclude  her 
from  claiming  dower  out  of  her  husband's  other  estates, 
if  she  be  evicted  from  her  jointure,  under  the  provision 
in  the  statute,  of  course  the  same  rule  must  prevail  in 
equity.     Clearly,  equity  could  not,  on  the  ground  of  im- 
plied contract,  or  of  the  wife's  right  to  investigate  the 

(«)  4  Rep.  1  b,  2  a.  (/)  H).  3.  («)  Page  152. 
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title  to  the  jointure  lands,  restrain  her  from  claiming  her 
dower  out  of  her  husband's  other  estates.  No  such 
equity  has  ever  been  administered.  It  is  admitted,  that 
jointures  made  with  the  wife's  privity  are  only  a  bar  by 
force  of  the  statute,  but  the  bar  does  not  extend  to  the 
excepted  case  of  an  eviction  of  the  dower  ;  and  to  raise 
a  case  of  equity  against  a  woman  claiming  the  benefit  of 
the  exception,  it  would  be  necessary  to  prove  an  express 
contract  by  her  relinquishing  such  benefit. 

The  author's  present  impression  therefore  is,  that  where 
an  estate  would  be  subject  to  the  dower  of  the  vendor's 
wife,  if  she  were  not  barred  by  a  jointure,  whether  legal 
or  equitable,  the  vendor  must  either  procure  his  wife  to 
levy  a  fine  of  the  estate  at  his  own  expense,  or  must  pro- 
duce a  satisfactory  title  to  the  jointure  lands.  And.  this 
is  no  more  than  is  constantly  required  where  an  estate  has 
been  taken  in  exchange.  The  vendor  is  compelled  to 
produce  the  title  not  only  to  the  estate  sold,  but  also  to 
the  estate  given  by  him  in  exchange.  The  same  principle 
applies  to  the  case  under  consideration. 


Equity  appears  to  consider  any  provision,  however  in- 
adequate or  precarious  it  may  be,  which  an  adult  pre- 
viously to  marriage  accepts  in  lieu  of  dower,  a  good 
equitable  jointure  Qv) :  and  will  in  some  cases  even  imply 
an  intention  to  bar  the  wife  of  her  dower ;  thus,  where 
a  provision  was  made  for  the  livelihood  and  maintenance 
of  the  wife  after  her  husband's  death,  although  it  was  not 
expressed  to  be  in  bar  of  dower,  yet  it  was  holden  to  b* 
a  bar  in  equity,  on  the  implied  intention  of  the  parties  (y). 

(x)  Jordan  v.  Savage,  Bac.  Abr.  counsel  for  the  appellants  inDrur/ 

Jointure,  (B)  5  ;  Charles  v.  An-  t>.  Drury.  See  5  Bro.  P.  C.  581. 
drews,  9  Mod.  152;  Williams  v.         (y)  Vizard  v.  Longdate,  SAtk.81 

Chitty,  3  Ves.  jun.  545  ;  4  Bro.  C.  cited ;  reported  2  Kel.  Cha.  Ca- 

C.  513.    This  was  admitted  by  the  17,  nom.  Vizod.  r.  Londen.   See 
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i  a  case  where  a  leasehold  estate  was  settled  before 
e  upon  the  intended  wife  "  in  recompense,  and 
lower,  and  for  a  provision  for  her/9  and  the  hus- 
id  no  real  estate,  it  was  held  that  the  wife's  right 
3  was  not  barred  (2).  For,  as  the  declared  ob- 
$  to  bar  her  of  dower,  no  implication  could  l>e 
i9  that  she  was  to  be  barred  of  thirds  also ;  the 
a  that  the  settlement  was  for  a  provision  for  her, 
nressed  the  effect  of  the  settlement,  and  could  not 
led  evidence  of  an  intention  to  bar  her  of  a  right 
ras  not  named. 

3  infants  are  within  the  statute  of  Henry  VIII.  (a\ 
f  be  barred  of  dower  at  law,  they  may  in  like 
i>e  barred  by  an  equitable  jointure  (b). 
in  equitable  provision  in  bar  of  dower  will  not 
infant,  unless  it  be  as  certain  a  provision  as  her 
Therefore  a  settlement  of  an  estate  upon  an  in- 
life,  after  the  death  of  her  husband  and  any  third 
will  not  be  a  good  bar,  as  the  stranger  may  survive 
(c).  So  a  provision  that  the  personal  estate  shall 
rding  to  the  custom  of  London,  in  bar  of  dower, 
>rovision  of  that  nature,  will  not  be  deemed  an 
le  bar  of  doWer  to  an  infant,  on  account  of  the 
nty  and  precariousness  of  the  provision  (d). 
osing  an  equitable  jointure  to  be  merely  charged 
1  vested  in  trustees,  and  the  wife  to  have  been  mar- 

ig.  148  ;  Estcourt  v.  Est-  Bucks  v.  Drury,  5  Bro.  P.  C.  570 ; 
Cox,  20.  See  Tinny  r.  4-  Bro.  C.  C.  506,  n. ;  Wilmot, 
Itk.  8;  Conch  v.  Statton,      177. 

1.  391  ;  and  Garthshore         (b)  See  the  cases,  ante  n.  (t). 
10  Ves.  jun.  20.    See         (c)  Caruthers  v.  Caruthers,  4 
(7)  to   Gilb.  on  Uses,     Bro.  C.  C.  500.    See  Corbet  v. 

Corbet,  I  Sim.  &  Stu.  612,  which 
swell  t.  Byron,  3  Bro.     was  affirmed  by  the  Lord  Chan. 
.   See  Pickering  v.  Lord     upon  appeal. 
3  Ve*.  jun.  532.  {d)  Smith  r.  Smith,  5  Ves.  jun. 

try  r.  Drury,  or,  Earl  of     189. 

Z  2 
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ried  under  age,  there  seems  reason  to  contend,  that  if  the 
fund  should  be  wasted  by  the  trustees,  equity  would  not 
restrain  the  wife  from  proceeding  for  her  dower  ;  and  in 
that  case  a  purchaser  would  certainly  be  entitled  to 
a  fine  (I). 

In  Caruthers  v.  Caruthers  (e),  Lord  Alvanley,  then 
Master  of  the  Rolls,  addressing  himself  to  what  was  and 
what  was  not  an  equitable  bar  of  dower  to  an  infant,  put 
the  case  of  a  charge  in  bar  of  dower  made  upon  an  estate 
with  a  bad  title,  and  held  that  it  would  be  no  bar.  There- 
fore, whatever  opinion  may  be  entertained  on  the  general 
question,  a  purchaser  must  be  satisfied  of  the  title  to  the 
lands  upon  which  the  equitable  jointure  of  a  feme  covert 
married  under  age  is  charged.  And  where  the  settle- 
ment rests  in  covenant,  the  purchaser  should  not  complete 
his  contract  until  the  covenant  be  actually  performed ;  for 
aiv  alienation  by  the  husband  of  the  fund  out  of  which 
the  jointure  is  to  arise,  will  be  deemed  an  eviction  of  the 
fund,  and  consequently  the  wife  will  be  let  in  for  her 
dower  (/). 

It  appears  from  some  manuscript  opinions,  that  Mr. 
Fearne  frequently  advised  a  purchaser  to  take  a  fine  firoiri 
a  vendor  and  his  wife,  although  she  was  legally  barred  of 
her  dower  by  settlement.  To  use  his  own  words  in  an 
opinion :  "  It  may  not  be  improper  to  have  a  fine  from 
Mr.  H.  and  his  wife,  notwithstanding  she  is  barred  of 
dower  by  settlement.  I  frequently  advise  such  a  step  to 
preserve  the  purchaser  at  any  time  from  the  difficulty  of 
proving,  or  coming  at  such  settlement ;  but  as  the  fine  is 
not  necessary,  it  must  of  course  be  at  the  purchaser  s  own 
expense,  if  he  chooses  to  have  it." 

(e)  4  Bro.  C  C.  500.  See  5  Ves.         (f)  Drury  x>.  Drury,  4  Bro.  C.C> 
jun.  192.  506,  n. 

(I)  This  point  does  not  appear  to  be  decided  either  by  DnffJ 
v.  Drury,  or  Williams  v.  Chitty. 
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In  the  case  of  Pope  v.  Simpson  (g),  Lord  Rosslyn 
appears  to  have  held,  that  persons  purchasing  from  the 
assignees  of  a  bankrupt  have  no  right  to  expect  more, 
than  that  the  assignees  should  deliver  over  such  title  as 
the  bankrupt  had.  This  decision,  however,  was  opposed 
by  prior  cases  (A),  and  the  general  rules  of  equity ;  and  in 
a  late  case  Lord  El  don  expressly  denied  the  doctrine  ad- 
vanced by  Lord  Rosslyn  (i);  and  Sir  William  Grant 
since  actually,  decided,  that  assignees  stand  in  the 
situation  of  ordinary  vendors  (£). 

But  in  a  case  (/)  where  assignees,  having  a  defective 
title,  put  it  up  to  sale,  and  one  of  the  conditions  stated, 
that  the  purchaser  should  have  an  assignment  of  the 
bankrupt's  interest  to  one  moiety  of  the  estate,  under  such 
title  as  he  lately  held  the  same,  an  abstract  of  which  might 
be  seen  at  a  place  named  in  the  conditions,  the  Vice- 
Chancellor  stated,  that  a  vendor,  if  he  thinks  fit,  may 
stipulate  for  the  sale  of  an  estate  with  such  title  only  as 
lie  happens  to  have ;  and  he  held,  that  in  this  case  the 
assignees  sold  only  such  title  as  they  had  ;  but  as  it  was 
stated  that  the  conditions  of  sale  were  not  circulated  be- 
fore the  sale,  the  purchaser  was  offered  an  inquiry  as  to 
this  fact. 

Conditions  like  that  in  Freme  v.  Wright  should  be 
looked  at  with  great  jealousy,  as  they  are  often  traps  for 
the  unwary ;  and  the  Court  should  at  least  expect  the  fact 
to  be  broadly  stated,  that  the  seller  only  sells  such  title  as 
he  has,  without  warranting  the  same. 

In  Dick  v.  Donald,  in  the  House  of  Lords,  where  the 

(g)  5  Ves.  jun.  145.  (£)  M'Donatd  v.  Hanson,  12-Ves. 

•    (k)  Spurrier  v.  Hancock,  4  Ves.  jun.  277. 

jun.  067 ;  and  see  Orlebar  v.  Flet-         (J)  Freme  v.  Wright,  4  Madd. 

cher,  1  P.  Wins.  737.  364,  See  Baxter  v.  Conolly,  1  Jac. 

(•)  White  v.  Foljambe,  11  Ves.  &  Walk.  576;  Wilmot  v.  Wilkin- 

jun.  337  ;  and  see  IS  Ves.  512.  son,  6  Barn.  &  Cress.  500. 
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articles  of  roup  in  Scotland  bound  the  seller  to  execute 
and  deliver  a  valid  irredeemable  disposition  of  the  pro- 
perty, and  to  deliver  to  the  purchaser  certain  specified 
instruments,  "  which  are  all  the  title-deeds  of  the  pro- 
perty in  his,  the  sellers  custody,"  and  it  was  insisted  that 
the  title  was   limited  by    the  articles  of  roup,    it  was 
decided  otherwise ;  and  Lord  Eldon  said,  that  he  could 
see  nothing  in  the  article  of  roup  to  take  away  the  right 
to  a  good  title.     As  to  the  condition  with  respect  to  the 
title-deeds,  he  never  heard  that  because  the  seller  pro- 
vides, by  the'coodition,  that  he  will  give  to  the  purchaser 
only  certain  specked  deeds,   the  purchaser  must  take 
a  bad  title,  or  such  title  as  appears  upon  the  deeds  (m). 

Formerly,  where  a  vendor  claimed  under  a  modern  will, 
by  which  the  heir  at  law  was  disinherited,  it  was  usual  to 
require  the  will  to  be  proved  in  equity  against  the  heir  at 
law  (n) :  but  this  practice  is  now  almost  wholly  discon- 
tinued.    In  the  case  of  Colton  v.  Wilson  (0),  the  purchaser 
was  in  the  first  instance  discharged  from  his  purchase  on 
account  of  the  will  not  being  proved  against  the  heir  at 
law  ;  but  on  a  rehearing  he  was  compelled  to  take  the 
title.     This  decree,  however,  was  made  on  the  particular 
circumstances  of  the  case,  and  the  point  was  by  no  meant 
settled.     In  Bellamy  v.  Liversidge  (p),  the  title  received 
the   Master's  approbation,   although   the  will  was  not 
proved  against  the  heir  at  law ;  and  upon  exceptions  to 
his  report  on  that  account  coming  on,  Lord  Kenyon,  then 
Master  of  the  Rolls,  overruled  them. 

It  is  not  unusual  to  require  the  heir  at  law  to  join  in 

(m)  1  Bligh,  N.  S.  655.  and  see  Wakeman  v.  Duchetf  of 

(w)  See  Fearne  s  Posthuma,  234.  Rutland,  3  Ves.  jun.  233;  8  Bro. 

See  Harrison  v.  Coppard,  2  Cox,  P.C.  145 ;  and  Morrison  r.  Arnold, 

3 18,  as  to  the  custody  of  the  will.  19  Ves.  jun.  673 ;  sed  vide  Smith 

(o)  3  P.  Wms.  190.  v.  Hibbard,  2  Dick.  730. 

(p)  Chan.  12  June  1786,  MS.; 
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the  conveyance,  if  his  concurrence  can  be  easily  obtained ; 
and  where  he  is  a  party  to  a  conveyance  in  any  other 
character,  he  is  invariably  made  a  conveying  party,  in  his 
character  of  heir  at  law ;  although,  in  strictness,  this- 
could  not  be  insisted  upon. 

If  it  should  even  be  thought  that  a  modern  will  must 
be  proved  against  the  heir  at  law,  yet  it  seems  clear  that 
equity  would  not  compel  the  vendor,  at  the  suit  of  the 
purchaser,  to  prove  the  will  per  testes.  The  objection, 
therefore,  under  any  construction,  could  only  be  set  up  by 
a  purchaser,  as  a  defence  to  a  specific  performance. 

If  a  will  was  executed  it  must  be  produced  before  a 
purchaser  can  be  compelled  to  accept  the  title,  although 
having  been  treated  as  a  nullity  by  a  professional  man  it 
has  been  mislaid,  and  the  seller,  being  heir  of  the  tes- 
tator,  has  rested  upon  his  title  as  heir  (</). 


IV.  There  is  a  serious  objection  frequently  taken  to  titles, 
which  it  may  not  be  improper  to  consider  in  this  place. 

The  objection  to  which  I  allude  is,  that  an  equitable 
recovery  is  void  where  the  equitable  tenant  to  the  praecipe 
has  the  legal  estate.  In  support  of  this  objection,  it  is 
urged,  that  where  the  legal  freehold  is  limited  to  one  for 
life,  with  an  equitable  remainder  to  the  heirs  of  his  body, 
the  estates  cannot  coalesce  so  as  to  make  the  parent 
tenant  in  tail,  notwithstanding  that  he  has  the  beneficial, 
and  consequently  the  equitable  estate  for  life  ;  and  there- 
fore, upon  the  same  principle,  the  legal  tenant  for  life 
cannot  be  considered  as  seised  of  an  equitable  estate,  dis- 
tinct from  his  legal  estate,  so  as  to  support  the  recovery  as 
a  good  equitable  recovery. 

In  answer  to  this  argument  it  may  be  said,  that  the 
reason  why  the  equitable  remainder  to  the  heirs  of  the 

(q)  Stevens  r.  Guppy,  2  Sim.  &  Stu.  130. 

M 
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body  cannot  coalesce  with  the  legal  estate  for  life  is,  that 
the  rule  in  Shelley's  Case  requires  both  estates  to  be  legal. 
This  is  an  imperative  rule  of  law,  which  courts  of  equity 
can  no  more  depart  from  than  they  can  alter  the  rules  of 
descent.  Equity,  however,  follows  the  law ;  and,  therefore, 
if  both  estates  are  equitable,  they  will  unite  in  the  same 
manner  as  if  they  were  legal  estates.     But  as  Mr.  Fearne, 
with  his  usual  ability,  observes,  when  both  the  estates 
are  not  legal,  the  application  of  a  legal  construction,  or 
operation  of  a  rule  qflaxv,  which  must  equally  affect  both, 
seems  to  be  excluded  by  one  of  the  objects  of  that  con- 
struction not  being  a  subject  of  legal  cognizance.     So 
when  both  are  not  equitable  estates,  their   combination 
seems  to  be  out  of  the  reach  of  an  equitable  construction 
to  which  one  of  the  estates  is  not  adapted  (r). 

Now  this  difficulty  does  not  occur  in  .the  principal  case. 
The  equitable  estate  tail  has  no  existence  in  contemplation 
of  law,  but  depends  wholly  on  the  rules  of  equity  for,  its 
support.  And  therefore  there  is  no  rule  of  law  which 
says  that  the  recovery  shall  be  void.  Equity,  with  re- 
spect to  equitable  recoveries,  adheres  as  nearly  as  may 
be  to  the  mode  of  barring  entails  prescribed  by  the  law. 
In  this  instance  the  analogy  is  strictly  preserved,  for  the 
tenant  to  the  precipe  has  the  equitable  estate  of  freehold. 
And  if  a  court  of  equity  were  to  hold  a  recovery  bad,  on 
the  ground  of  the  equitable  tenant  to  the  precipe  having 
the  legal  estate,  it  would  only  make  another  deed  neces- 
sary. The  tenant  for  life  would  convey  to  a  third  person 
in  trust  for  himself,  before  he  made  a  tenant  to  the  pradpe, 
and  by  this  simple  expedient  vanquish  the  objection. 

In  a  manuscript  opinion,  given  by  Mr.  Fearne,  on  this 
point,  in  which  he  held  the  recovery  to  be  good,  although 
the  equitable  tenant  to  the  pracipe  had  the  legal  estate, 

(r)  Cont.  Remainders)  p.  78,  5  th  edit. 
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he  .first  adverts  to  the  analogy  preserved  between  legal 
and  equitable  recoveries,  and  then  proceeds  thus  :  "  The 
principle  applies  with  no  less  force,  where  we  suppose 
die  tenant  for  life  to  be  of  the  legal  estate,  for  his  awn 
benefit.  For  then  the  equitable  interest  is  involved  in  the 
legal  \  and  of  consequence  all  that  is  required  by  the  said 
rule  of  analogy  is  had  in  his  concurrence,  viz.  the  concur- 
rence of  the  person  entitled  to  the  beneficial  interest  or 
pernancy  of  the  profits  of  the  immediate  estate  of  freehold. 
If  the  concurrence  of  a  person  entitled  to  the  mere  bene- 
ficial interest  of  freehold  will  answer  the  rule  of  analogy 
to  the  requisite  extent  for  barring  equitable  estates  tail  and 
remainders,  can  there  be  a  doubt  in  regard  to  the  compe- 
tency of  the  person  entitled  not  merely  to  that  degree  of 
interest,  but  to  a  comprehending  greater  estate,  adequate 
even  to  the  purpose  of  barring  legal  estates  and  remainders  ? 
The  analogy  supposes  that  a  recovery  by  an  equitable 
tenant  in  tail  will  bar  the  equitable  estate  tail  and  re- 
mainders, and  reversion,  even  where,  if  the  estate  tail  and 
remainders  had  been  legal,  such  recovery  would  not  have 
barred  them  for  want  of  a  legal  tenant  to  the  precipe ; 
because  that  analogy  in  the  one  case  substitutes  an  equi- 
table tenant  in  the  place  of  a  legal  one  in  the  other.  Now, 
can  the  same  rule  of  analogy  ever  deny  to  a  recovery  by 
a  tenant  in  tail  of  an  equitable  estate  the  same  effect  in 
barring  his  estate  tail  and  the  subsequent  equitable  re- 
mainders and  reversion,  as  it  would  have  had  if  all  those 
estates  had  been  legal  ?  Such  a  doctrine  would  be  out- 
running the  analogy,  and  the  very  ground  for  its  adoption, 
in  disabling  those  very  persons  from  barring  equitable 
estates-tail  and  remainders,  who  might  have  barred  them 
if  they  had  been  legal  instead  of  equitable.  This  would 
scarcely  be  reconcileable  with  the  well-known  maxim  of 
vquitas  sequitur  legem. 
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life  in  law;  and  this  although  it  was  objected  that  he  ought 
Jirst  to  have  exhibited  his  bill,  and  have  had  his  estate  de- 
creed to  him  in  tail  according  to  the  articles  (a). 

But,  even  admitting  this  objection,  it  cannot  be  ex- 
tended to  a  case  where  the  equitable  tenant  for  life,  who 
makes  the  tenant  to  the  praecipe,  is  legal  tenant  in  fee. 
The  estates  are  perfectly  distinct.  He  is  not  legal  and 
equitable  tenant  for  life,  but  tenant  in  fee  of  the  legal 
estate,  and  tenant  for  life  of  the  equitable  interest  (a1). 


V.  It  so  often  becomes  necessary  to  consider  in  what 
cases  an  uninterrupted  possession  creates  a  title,  that  the 
introduction  of  a  few  general  observations  on  the  opera- 
tion of  the  statutes  of  limitations,  may  not  be  deemed  im- 
pertinent (I). 

(u)  Goodrick  tJ.  Brown,  2  Freem.  (x)  Marwood  v.  Turner,  3  P. 
180;  1  Cha.  Ca.  49.  Wms.  171. 

(I)  By  the  21  Jac.  I.  c.  16,  s.  1,  2,  it  was  enacted  that  all  writs  of 
formedon  in  descender,  formedon  in  remainder,  and  formedon  in  reverter 
of  any  manors,  lands,  tenements  or  other  hereditaments  whatsoever,  at 
any  time  hereafter,  to  be  sued  or  brought  by  occasion  or  means  of  any 
title  or  cause  hereafter  happening,  shall  be  sued  and  taken  within 
twenty  years  next  after  the  title  and  cause  of  action  first  descended  or 
fallen,  and  at  no  time  after  the  said  twenty  years ;  and  that  no  person 
or  persons  shall,  at  any  time  hereafter,  make  any  entry  into  any  lands, 
tenements  or  hereditaments,  but  within  twenty  years  next  after  his  or 
their  right  or  title  which  shall  hereafter  first  descend  or  accrue  to  the 
same ;  and  in  default  thereof,  such  person  so  not  entering,  and  their 
heirs,  shall  be  utterly  excluded  and  disabled  from  such  entry  after  to 
be  made,  any  former  law  or  statute  to  the  contrary  notwithstanding. 
Provided  nevertheless,  that  if  any  person  or  persons,  that  is  or  shall  be 
entitled  to  such  writ  or  writs,  or  that  hath  or  shall  have  such  right  or 
title  of  entry,  be  or  shall  be  at  the  time  of  the  said  right  or  title,  first 
descended,  accrued,  come  or  fallen,  within  the  age  of  one-and-twenty 
years,  femes  covert,  non  compos  mentis,  imprisoned  or  beyond  the  seas, 
that  then  such  person  and  persons,  and  his  and  their  heir  and  heirs, 
shall  or  may,  notwithstanding  the  said  twenty  years  be  expired,  bring 
his  action,  or  make  his  entry,  as  he  might  have  done  before  this  act,  so 
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l«  Then  the  statutes  of  limitations  operate  by  way  of 
bar  to  the  remedy \  and  not,  like  the  statutes  of  fines,  as  a 
bar  to  the  right  (z).  Therefore,  although  a  person  is 
barred  of  one  remedy,  yet  he  may  pursue  any  other  re- 
medy which  may  afterwards  accrue  to  him.  Thus,  where 
r  tenant  in  tail  discontinued  for  three  lives,  and  the  issue 
in  tail  was  barred  of  his  formedon  by  the  21  Jac.  I.  (a) ; 
afterwards  by  the  death  of  the  three  tenants  for  life, 
a  right  of  entry  accrued  to  the  issue,  who  entered,  and  his 
entry  was  held  lawful  (£). 

2.  It  has  frequently  been  thought  that  the  rights  of  in- 
fants, femes  covert,  persons  in  prison,  and  beyond  sea, 
are  saved  by  the  act  of  32  Hen.  VIII.  (c);  but  on  examina- 
tion it  will  appear,  that  the  savings  extended  only  to  per- 
sons who  laboured  under  any  of  those  disabilities  at  the 
time  the  statute  was  made  (d),  (I). 

3.  The  saving  clause  in  the  act  of  James  (II)  only  ex- 
tends to  the  persons  on  whom  the  right  first  descends ; 
and  therefore,  when  the  time  once  begins  to  run,  nothing 
can  stop  it  (e).     So  that  on  the  death  of  a  person  in 

•  (*)  See  Beckford  v.Wade,  1 7  Ves.         (c)  Ch.  2. 
]mi.  87.  (d)  See  Bro.  Reading,  p.  60. 

(tf)  Ch.  16.  (e)  Doer.  Jones, 4 T. Rep. 300; 

(b)  Hunt  r.  Bourne,  Lutw.  781;  Cotterell    v.   Dutton,    4   Taunt. 

2  Salk.  422;  Com.  124;   1  Bro.  826. 
P.  C.  5$. 


as  audi  person  and  persons,  or  his  or  their  heir  and  heirs,  shall  within 
ten  years  next  after  his  and  their  full  age,  discoverture,  coming  of 
sound  mind,  enlargement  out  of  prison,  or  coming  into  this  realm,  or 
death,  take  benefit  of,  and  sue  forth  the  same,  and  at  no  time  after  the 
said  ten  years. 

(I)  In  even  the  last  edition  of  Bacon's  Abridgment,  it  is  stated  gene- 
rally, that  the  act  of  32  Hen.  VIII.  hath  the  usual  saving  for  infants, 
femes  covert,  persons  in  prison,  and  beyond  the  sea. 

(II)  Note,  Dublin,  or  any  other  place  in  Ireland,  is  a  place  within  the 
tieaning  of  the  saving  of  the  rights  of  persons  beyond  the  seas.  Anon. 
1  Show.  90. 
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whose  life  the  time  first  began  to  run,  his  heir  must  enter 
within  the  residue  of  the  ten  years,  although  he  laboured 
under  a  disability  at  the  death  of  his  ancestor. 

In  the  late  case  of  Cotterell  i>.  Dutton  (/),  a  tenant  in 
tail  died,  leaving  the  issue  in  tail  a  feme  covert,  who  died 
under  coverture  and  left  issue  two  sons,  both  infants,  the 
eldest  attained  twenty-one  and  died  without  issue,  leaving 
his  brother  under  age,  who  did  not  sue  forth  his  writ  of 
formedon  within  ten  years  after  he  attained  twenty-one, 
and  more  than  twenty  years  had  elapsed  after  the  right 
had  first  descended.  It  was  held  that  he  was  barred  by 
the  statute.  The  ground  of  this  decision  was,  that  the 
time  began  to  run  against  the  eldest  son  when  he  at- 
tained twenty-one,  and  no  subsequent  disability  could 
stop  it;  therefore  he  and  his  heirs  had  only  ten  yean 
from  his  attainment  of  twenty-one.  This  case  overruled 
a  notion  which  had  been  entertained  by  some,  that  issue 
in  tail  have  distinct  and  successive  rights  under  the 
statute,  and  were  not  to  be  barred  like  the  heirs  of  fee- 
simple  estates.  This,  however,  was  decided  otherwise. 
Mr.  Justice  Heath  said,  that  there  was  no  such  difference 
between  the  issue  in  tail  and  other  heirs,  as  was  supposed ; 
formedon  in  the  descender  was  expressly  mentioned  ill 
the  first  clause  of  the  statute :  And  the  point  was  expressly 
decided  the  same  way  in  the  later  case  of  Tolson  v. 
Kaye  (g). 

In  the  case  of  a  fine,  it  was  formerly  thought,  that  if  a 
person  died  under  a,  disability,  his  heir  was  excepted  out 
of  the  statute  of  fines,  by  the  proviso  (h) ;  although  the 
contrary  has  been  determined  by  a  modern  case  (/).  In 
the  statute  of  James,  the  Legislature  being  aware  of  this 
point,  expressly  provided  for  the  death  of  the  person  to 

(/)  4-  Taunt.  826.  and  the  cases  there  cited. 

(g)  3  Brod.  &  Bing.  217.  (t)  Dillon  v.  Leman,  2  H.  Black. 

{h)  See  Cruise  on  Fines,  258,      584. 
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whom  thte first  right  should  descend;  and,  therefore, 
where  a  person,  to  whom  the  right  first  descended,  dies 
under  a  disability,  his  heir  must  enter  within  ten  years 
after  his  death  (J). 

In  the  case  of  Doe  v.  Jesson  (k),  the  person  upon  whom 
the  right  first  descended  was  presumed  to  have  died  in 
17^5,  under  a  disability,  leaving  his  heir  also  under  a 
disability.  The  disability  ceased  in  1792,  but  the  eject- 
ment was  not  brought  till  1 804 ;  more  than  twenty  years 
had  elapsed  since  the  death  of  the  person  last  seised, 
and  more  than  ten  years  had  elapsed  after  the  cesser 
of  the  disability  of  the  plaintiff;  and  the  Court  deter- 
mined that  the  ejectment  was  out  of  time.  Lord  Ellen- 
borough  held  that  the  person  through  whom  the  lessor  of 
the  plaintiff  claimed,  being  under  a  disability  at  his 
father's  death,  when  his  title  first  accrued,  and  dying 
under  that  disability,  the  proviso  in  the  second  clause  of 
the  statute,  (where  resort  is  to  be  had  to  it,  to  extend  the 
period  for  making  an  entry  beyond  the  twenty  years),  re- 
quired the  lessor  of  the  plaintiff,  as  heir  to  her  brother,  to 
make  her  entry  within  ten  years  after  his  death.  The 
word  death  in  that  clause  must  mean  and  reter  to  the 
death  of  the  person  to  whom  the  right  first  accrued,  and 
whose  heir  the  claimant  is,  and  the  statute  meant  that  the 
heir  of  every  person,  to  which  person  a  right  of  entry 
had  accrued  during  any  of  the  disabilities  there  stated, 
should  have  ten  years  from  the  death  of  his  ancestor,  to 
whom  the  right  first  accrued  during  the  period  of  dis- 
ability, and  who  died  under  such  disability,  (notwith- 
standing the  twenty  years  from  the  first  accruing  of  the 
title  to  the  ancestor  should  have  before  expired).  Mr. 
Justice  Lawrence  also  gave  his  opinion  that  the  ten  years 

(/)  See  Jenkins,  4  Cent.  pi.  97 ;         (*) .  6  East,  80. 
Doe  v.  Jesson,  6  East,  80. 
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to  the  heir  run  from  the  death  of  the  party  dying  under 
the  disability. 

It  will  appear  that  it  was  not  necessary  for  the  Court 
to  decide  from  what  period  the  ten  years  should  run  ;  for 
more  than  ten  years  had  elapsed  from  the  time  the  heir 
who  brought  the  ejectment  attained  twenty-one,  when  her 
disability  ceased.  In  the  late  case  of  Cotterell  v.  Dut- 
ton  (/),  where  this  doctrine  was  stated,  the  Court  was  of 
opinion  that  the  heir  has  ten  years  after  the  disability 
ceases,  not  from  the  death  of  the  ancestor  who  died  under 
a  disability.  "  The  ten  years  do  not  run  at  all  while 
there  is  a  continuance  of  disabilities."  This  certainly 
appears  to  be  the  true  construction  of  the  statute,  and  it 
is  the  construction  which  has  invariably  been  adopted  in 
practice. 

It  seems  that  where  no  account  can  be  given  of  a  person 
within  the  exceptions  in  the  act,  he  will  be  presumed  to 
be  dead  at  the  expiration  of  seven  years  from  the  last 
account  of  him  (rri). 

The  disability  of  one  coparcener  will  not  preserve  the 
title  of  the  other,  who  must  enter  within  twenty  years  after 
the  title  accrues,  although  during  the  whole  time  her  co- 
parcener laboured  under  a  disability  (n). 

4.  It  is  generally  conceived,  that  a  possession  for  sixty 
years  creates  a  good  title  against  all  the  world.  Thus 
Judge  Jenkins  (0)  lays  it  down,  without  qualification, 
"  that  a  peaceable  possession  for  sixty  years  makes  a 
right;  for  21  Jac.  I.  c.  16,  takes  away  the  entry  and 
assize;  32  Hen.  VIII.  takes  away  the  writ  of  right  and 
the  formedon."  So  Mr.  Justice  Blackstone  says  (jp),  "  that 
the  possession  of  lands  in  fee-simple  and  uninterruptedly 

(I)  4  Taunt.  826.  (0)  1  Cent.  pi.  49. 

(m)  Doe  v.  Jesson,  ubi  sup.  (p)  3  Comm.  196. 

(n)  Roe  v.  Rowlston,  2  Taunt. 
441. 
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for  sixty  years,  is  at  present  a  sufficient  title  against  all 
the  world,  and  cannot  be  impeached  by  any  dormant 
claim  whatsoever."  This,  however,  Mr.  Christian  re- 
marks, in  a  note  to  the  above  passage,  is  far  from  being 
universally  true;  for  an  uninterrupted  possession  for 
sixty  years  will  not  create  a  title,  where  the  claimant  or 
demandant  had  no  right  to  enter  within  that  time  ;  as 
where  an  estate  in  tail,  for  life,  or  for  years,  continues 
above  sixty  years,  still  the  reversioner  may  enter  and 
recover  the  estate.  „ 

Perhaps  this  remark  is  not  sufficiently  pointed.  Black- 
stone  certainly  did  not  mean,  that  the  lawful  possession, 
daring  sixty  years,  of  a  tenant  in  tail,  for  life,  or  for  years, 
would  operate  as  a  bar  to  the  reversioner's  title,  but  he 
alluded  to  a  clear  adverse  possession  for  sixty  years. 

However,  even  in  this  light,  his  position  admits  of  ex- 
ceptions.    It  is  possible  that  an  estate  may  be  enjoyed 
adversely  for  hundreds  of  years,  and  may  at  last  be  re. 
covered  by  a  remainder-man.     For  instance,  suppose  an 
estate  to  be  limited  to  one  in  tail,  with  remainder  over  to 
another  in  fee,  and  the  tenant  in  tail  to  be  barred  of  his 
remedy  by  the  statutes  of  limitations,  it  is  evident,  that, 
m  his  estate  subsists,  the  remainder-mans  right  of  entry 
'Cannot  take  place  until  the  failure  of  issue  of  the  tenant 
hi  tail,  which  may  not  happen  for  an  immense  number  of 
years* 

This  doctrine  is  illustrated  by  the  great  case  of  Taylor 
0.  Horde  (y),  where  an  estate  was  settled  on  several  peV- 
aons  successively  in  tail ;  remainder  to  A.  in  fee ;  and  one 
of  the  remainder-men  in  tail,  being  out  of  possession, 
brought  an  ejectment,  which  was  held  to  be  barred  by  the 

statute  of  limitations.     Afterwards  all  the  tenants  in  tail 

died  without  issue,  and  the  then  heir  at  law  of  A.  brought 

(q)  1  Burr.  60 ;  5  Bro.  P.  C.  247 ;  Cowper,  689. 
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an  ejectment,  within  twenty  years  from  the  time  hi?- 
remainder  fell  into  possession,  and  he  recovered  the 
estate. 

5.  After  passing  the  act  of  32  Henry  VIII.  and  before 
that  of  the  21  Jac.  I.  although  a  man  had  been  out  of  pos- 
session of  land  for  sixty  years,  yet  if  his  entry  was  not 
tolled,  he  might  enter  and  bring  any  action  of  his  own- 
possession  (r).  Some  writers  have  thought  this  still  to- 
be  law($),  but  the  rule  in  this  respect  was  altered  by  the 
statute  of  James ;  by  which  no  person  can  now  enter 
except  within  twenty  years  after  his  title  accrues. 

6.  The  rule  in  equity,  that  the  statute  of  limitations- 
does  not  bar  a  trust-estate,  holds  only  as  between  cestui 
que  trust  and  trustee,  not  between  cestui  que  trust  and 
trustee  on  one  side,  and  strangers  on  the  other ;  for  that, 
would  be  to  make  the  statute  of  no  force  at  all,  because 
there  is  hardly  an  estate  of  consequence  without  such  a 
trust,  and  so  the  act  would  never  take  place. 

Therefore,  where  a  cestui  que  trust  and  his  trustee  are 
both  out  of  possession  for  the  time  limited,  the  party  in 
possession  has  a  good  bar  against  both  (l). 

7.  Although  the  statute  cannot,  as  between  the  trustee 
and  cestui  que  trust ,  operate  as  a  bar  to  the  latter,  yet  the 
trustee  majr,  in  some  cases,  be  barred  by  the  possession 
of  the  cestui  que  trust,  or  those  claiming  under  him(tf). 
A  cestui  que  trust  is  as  a  tenant  at  will  to  the  trustee,  and 


(r)  See  Beviirs  case,  4  Co.  1 1  b. 

(*)  See  Wood's  Inst.  557 ;  and 
Christian's  note  to  3  Black.  Com. 
196. 

(t)  Per  Lord  Hardwicke,  in  casu 
Llewellyn  v.  Mackworth,  Bar- 
nard. Rep.  Cha.  445 ;  15  Vin.  Abr. 
125,  n.  to  pi.  1 ;  and  see  Townsend 
v.  Townsend,  1  Bro.  C.  C.  550 ; 
Clay  v.  Clay,  3  Bro.  C.  C.  639,  n.; 


Ambl.  645;  Hercy  v.  Ballard* 
4  Bro.  C.  C.  469 ;  and  Harmood*. 
Oglander,  6  Ves.  jun.  199;  8  Ves. 
jun.  106;  Hovenden  v.  Lord  -An- 
nesley,  2  Scho.  &  Lef.  629. 

(u)  See  Lord  Portsmouth  v.  iM 
Effingham,  1  Ves.  430 ;  Hannood 
v.  Oglander,  6  Ves.  jun.  1 99 ;  8  Ve* 
jun.  106.    See  2  Mer.  36U 
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bis  possession  is  the  possession  of  the  trustee  (i?) ;  and 
therefore,  unless  under  very  particular  circumstances, 
time  could  not  operate  as  a  bar  (w).  Where  a  cestui  que 
trust  sells  or  devises  the  estate,  and  the  vendee  or  devisee 
obtains  possession  of  the  title-deeds,  and  enters,  and  does 
no  act  recognising  the  trustee's  title,  there  is  great  reason 
to  contend  that  this  is  a  disseisin  of  the  trustee,  and,  con- 
sequently, that  the  statute  will  operate  from  the  time  of 
such  entry.  This  is  a  point  which  daily  occurs  in  prac- 
tice ;  but  it  rarely  happens,  that  a  purchaser  can  be  ad- 
vised to  dispense  with  the  conveyance  of  a  legal  estate, 
where  the  defect  will  appear  on  the  abstract  when  he 
sells.  And  where  there  has  been  any  dealing  on  the 
legal  estate,  and  it  has  been  recently  noticed  in  the 
tide-deeds  as  a  subsisting  interest,  it  is  clear  that  a  pur- 
chaser must  consider  it  as  such  (#). 

8.  The  statutes  of  limitations  certainly  cannot  operate 
as  between  cestuis  que  trust ;  but  it  seems  that  equity,  in 
analogy  to  the  statute,  will  hold  time  a  bar(y);  and 
indeed  that  equitable  rights  in  general  will,  by  the  like 
analogy,  be  affected  by  time  in  the  same  manner  as  legal 
estates  (*). 

This  is  exemplified,  in  some  degree,  by  the  rules  re- 
specting an  equity  of  redemption,  which  is  a  mere  creature 
of  the  Court  (a). 


(t>)  See  I  Ventr.  329. 

(»)  Sec  3  Mod.  149 ;  Earl  of 
^*nfret  v.  Lord  Windsor,  2  Ves. 
*7?;  Keene  v.  Deardon,  8  East, 
**•;  Smith  v.  King,  16  East,  283. 

(*)  See  Goodtitle  v.  Jones,  7 
T*mRep.  47. 

(y)  See  Harmood  v.  Oglander, 

(«)  See  1  Atk.  476 ;  and  Stack - 
*°Hie  p.  Barnston,  10  Ves.  jun. 


466 ;  Hovenden  v.  Lord  Annesley, 
2  Scho.  &  Lef.  630 ;  Lord  Egre- 
mont  v.  Hamilton,  1  Ball  &  Beat- 
ty,  516. 

(a)  White  v.  Ewer,  2  Ventr. 
340;  Pearson  v.  Pulley,  1  Cha.Ca. 
109 ;  Jenner  v.  Tracey,  and  Belch 
v.  Harvey,  3  P.  Wms.  287,  n. 
See  a  full  note  of  this  case,  Ap- 
pendix, No.  15. 
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In  Clay  v.  Clay  (A),  Lord  Camden  laid  down  this  doc- 
trine  very  clearly.  He  said,  "  as  often  as  parliament  has 
limited  the  time  of  actions  and  remedies,  to  a  certain 
period,  in  legal  proceedings,  the  Court  of  Chancery 
adopted  that  rule,  and  applied  it  to  similar  cases  in  equity. 
For  when  the  Legislature  has  fixed  the  time  at  law,  it 
would  have  been  preposterous  for  equity  (which  by  its 
own  proper  authority  always  maintained  a  limitation)  to 
countenance  laches  beyond  the  period  that  law  had  been 
confined  to  by  parliament.  And  therefore,  in  all  cases 
where  the  legal  right  has  been  barred  by  parliament,  the 
equitable  right  to  the  same  thing  has  been  concluded  by 
the  same  bar/' 

In  Beckford  v.  Wade  (c),  the  late  Master  of  the  Rolls, 
in  delivering  judgment,  said,  that  it  is  certainly  true  that 
no  time  bars  a  direct  trust  as  between  cestui  que  trust  and 
trustee ;  but  if  it  was  meant  to  be  asserted  that  a  court  of 
equity  allows  a  man  to  make  out  a  case  of  constructive 
trust,  at  any  distance  of  time  after  the  facts  and  circum- 
stances happened  out  of  which  it  arises,  he  was  not  aware 
that  there  was  any  ground  for  a  doctrine  so  fatal  to  the 
security  of  property  as  that  would  be ;  so  far  from  i^  that 
not  only  in  circumstances  where  the  length  of  time  would 
render  it  extremely  difficult  to  ascertain  the  true  state  of 
the  fact,  but  where  the  true  state  of  the  fact  is  easily  as- 
certained, and  where  it  is  perfectly  clear  that  relief  would 
originally  have  been  given  upon  the  ground  of  construc- 
tive trust,  it  is  refused  to  the  party  who,  after  long 
acquiescence,  comes  into  a  court  of  equity  to  seek  that 
relief. 

And  it  seems  that  even  in  cases  of  fraud,  where  the 
facts  constituting  the  fraud  are  known,  where  there  is  no 

(b)  S  Bro.  C.  C.  639,  n. ;  Ambl.     O'Donel,  1  Ball  &  Beatty,  15& 
645;  and  see  Ex  parte  Dewdney,         (c)  17Ves.jun.97.  SeeSHnp* 
15  Ves.  jun.  496 ;    MedJicott  r.     Jur,  Exc.  p.  394. 
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lg  trust  or  continuing  influence,  the  same  principle 
\7(d). 

rhilst  the  equity  of  redemption  subsists,  the  ques- 
vhom  it  belongs  must  remain  open :  and  therefore 
session  without  title  will  not  give  any  person  a 
redeem  (e).  The  right  belongs  to  him  who  shows 
ilthough  he  has  been  out  of  possession  upwards 
y  years.  This  was  so  held  by  Sir  William  Grant, 
rhomas  Plumer  decided  otherwise,  and  his  deci- 
i  affirmed  in  the  House  of  Lords  (/).  And  it 
bat  unless  in  the  case  of  disability  twenty  years 
possession  is  a  bar  to  relief  in  equity  (g). 
egal  provisions  have  been  so  strictly  adhered  to, 
sons  labouring  under  any  of  the  disabilities  spe- 
i  the  statute  of  limitations,  have  been  allowed  the 
they  would  be  entitled  to  in  the  case  of  a  legal 

lese  observations  may  be  closed  by  observing, 
'  cases  occur  in  which  a  title  depending  on  the 
f  limitations  can  be  recommended.  The  bare  re- 
k  rent  is  no  ouster,  for  it  is  a  contradiction  in 
bat  a  man  by  wrong  should  have  my  right  (i)  ; 
Dn-payment  of  rent  is  no  ouster,  and  therefore  the 
1  of  the  statute  must  frequently  be  prevented  by 

all  &  Beatty,  166.  ners,  in  Ireland.   See  2  Mer.  240; 

tlmondeley  v.  Clinton,  Blake  v.  Foster,  2  Ball  &  Beat. 

3.  565 ;    Harrison  v.  Hollins,  1  Sim. 

ac.  &  Walk.  1,  189  n.;  &  Stu.  471. 
rweddell  v.  Tweddell,         («)  Gilb.  Ten.  97.    See  ace. 

11, 12.  Goodright    v.  Jones,    Cruise  on 

Price  v.  Copner,  1  Sim.  Fines,  3d  edit.  295 ;  Doe  v.  Dan- 

1.  vers,  7  East,  299 ;  and  see  Orrell 

onr.Lytton,2Bro.C.C.  v.  Maddox,  Runnington's  Eject, 

cases  on  this  point  were  458 ;  Saunders  v.  Lord  Annesley, 

time  depending,  Pimm  2  Scho.  &  Lef.  73.    See  and  con. 

In,  before  Lord  Eldon,  sider  Ilovenden  v.  Lord  Annesley, 

i  case  before  Lord  Man-  2  Scho.  &  Lef.  623. 

A   A  3 


i 


360  OF   THE   TIME   ALLOWED 

very  of  the  conveyance  was  not  a  condition  precedent,  and 
it  was  compared  to  the  case  of  Hall  v.  Cazenove  (d),  where 
a  charter-party  contained  a  covenant  by  the  owner,  that 
the  ship  should  sail  on  a  specified  day,  and  the  owner 
afterwards  brought  an  action  of  covenant  for  the  freight, 
it  was  held  that  he  need  not  aver  that  the  ship  sailed  on 
that  day,  although  the  defendant  (the  freighter)  covenanted 
to  pay  the  freight  in  consideration  of  every  thing  above 
mentioned.  It  was  not  necessary  to  decide  the  point,  but 
Le  Blanc,  J.  said,  that  it  was  clear  that  it  was  a  condition 
precedent  that  a  draft  of  the  conveyance  should  be  deli- 
vered to  the  purchaser  ;.the  question  was,  whether  it  must 
be  done  by  a  particular  day.  It  was  not  necessary,  how- 
ever, to  enter  upon  that  question ;  if  it  were,  it  might 
perhaps  be  material  to  advert  to  the  rule,  that  where  a 
condition  does  not  go  to  the  whole  consideration  (e)  of  the 
contract,  but  to  a  part  only,  it  is  not  a  condition  precedent 
Bayley,  J.  was  of  the  same  opinion.  It  was  not  a  con* 
dition  precedent  that  the  draft  should  be  delivered  by  a 
particular  day,  for  he  did  not  consider  the  precise  time  of 
the  delivery  as  an  essential  ingredient  in  that  condition 
which  was  meant  only  to  secure  a  delivery  within  a  rea- 
sonable time. 

The  general  opinion  has  always  been,  that  the  day  fixed 
was  imperative  on  the  parties  at  law.  This  was  so  laid 
down  by  Lord  Kenyon,  and  has  never  been  doubted  in 
practice.  The  contrary  rule  would  lead  to  endless  diffi- 
culties. In  the  above  case,  for  example,  the  different  times 
appointed,  l.  for  delivery  of  the  abstract;  2.  for  the  re- 
turn of  it ;  3.  for  the  delivery  of  the  conveyance ;  4.  for 
the  return  of  it;  and  5.  for  the  completion  of  the  pur- 
chase, were  all  links  of  the  same  chain,  and  if  one  link 
were  broken,  the  whole  chain  would  be  destroyed.     If  the 

(d)  4  East,  477.  (e)  See  Havelock  v.  Geddes,  10  East,  564. 
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appointed  for  the  delivery  of  the  conveyance  was  not 
aential  ingredient,  but  was  meant  only  to  secure  a 
ery  within  a  reasonable  time,  it  follows  that  the  same 
must  apply  to  the  time  fixed  for  the  return  of  it,  and 
to  the  time  appointed  for  the  completion  of  the  pur- 
i.  The  effect  of  this  rule  would  be,  that  the  appoint- 
.  of  a  day  would  have  no  effect,  and  in  every  case  it 
be  referred  to  a  jury  to  consider  whether  the  act  was 
within  a  reasonable  time.  The  precise  contract  of 
tarties  would  be  avoided,  in  order  to  introduce  an 
rtain  rule,  which  would  lead  to  endless  litigation, 
cannot  be  compared  to  a  case  like  Hall  v.  Cazenove: 
i  the  ship  did  sail  without  being  countermanded,  and 
ubstance  of  the  covenant  was  considered  to  be,  that 
hip  should  go  to  the  place  named  on  freight  and  re- 
again,  and  if  the  freighter  sustained  any  damage  by 
>n  of  the  ship  not  having  sailed  cm  the  particular  day, 
light  recover  it  by  bringing  an  action  on  the  covenant 
covenants  in  favour  of  justice  were  not  considered  as 
indent  on  each  other.  It  would  be  monstrous  that  the 
should  be  permitted  to  sail  to  the  place  named,  and 
-n  again,  and  yet  not  earn  any  freight,  because  it  did 
Bail  on  the  day  appointed.  So  where  covenants  go 
to  a  part  of  the  consideration,  and  a  breach  may  be 
for  in  damages,  the  defendant  has  a  remedy  on  the 
nant,  and  shall  not  plead  it  as  a  condition  precedent. 
•  covenant  with  B.  to  build  a  house  for  him  according 
certain  plan,  and  B.  covenant  with  A.  to  pay  for  the 
se  so  built,  it  is  clear,  notwithstanding  some  autho- 
i  to  the  contrary,  that  if  A.  build  a  house,  although  not 
tiy  according  to  the  plan,  yet  B.  must  pay  for  it,  and 
recover  in  a  distinct  action  against  the  builder  for 
damage  sustained  by  the  departure  from  the  plan, 
justice  of  this  is  evident     But  in  the  case  under  con- 
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sideration,  the  agreements  go  to  the  whole  consideration 
on  both  sides ;  they  are  mutual  conditions ;  the  one  pre- 
cedent to  the  other  (/).     If  the  draft  of  the  conveyance, 
for  instance,  is  not  delivered  on  the  day  appointed,  the 
party  who  ought  to  deliver  it  has  broken  his  agreement, 
and  cannot  therefore  recover  upon  it  at  law.     This  works 
no  injustice ;  for  the  further  execution  of  the  contract  is 
at  once  stopped ;  the  seller  retains  his  estate,  and  the  pur- 
chaser his  purchase-money,  and  the  party  making  default 
is  liable,  as  he  ought  to  be,  to  an  action  for  breach  of  his 
engagement     It  is  to  be  hoped,  therefore,  that  the  day 
appointed  will  always  be  deemed  of  the  essence  of  the 
contract  at  law.     It  has  so  been  held  in  a  recent  case  in 
the  Common  Pleas  (g).      And  in  a  later  case  upon  a  sale 
of  goods,  where  fourteen  days  were  allowed  from  the  day 
of  sale  to  the  purchaser  to  clear  away  the  goods,  the  seller 
was  not  prepared  to  deliver  them  the  day  after  the  sale  to 
the  purchaser,  who  applied  for  them;  and  it  was  held, 
that  he  (the  seller)  had  broken  his  agreement,  and  could 
not  recover  against  the  purchaser,  who  refused  to  perform 
the  contract  (A).     But  a  party  may  even  at  law  wave  the 
forfeiture,  and  enlarge  the  time  of  his  contract  (i). 
-   And  equity,  which  from  its  pequliar  jurisdiction  is  enabled 
to  examine  into  the  cause  of  delay  in  completing  a  pur- 
chase, and  to  ascertain  how  far  the  day  named  was  deemed 
material  by  the  parties,  will  in  certain  cases  carry  the  agree- 
ment into  execution,  notwithstanding  that  the  time  ap- 
pointed be  elapsed  ;  for,  as  Lord  Eldon  remarks,  the  title 
to  an  estate  requires  so  much  clearing  and  inquiry,  that 
unless  substantial  objections  appear,  not  merely  as  to  the 

(f)  Boone    v.    Eyre,     1    H.     514;  and  see  Cornish  v:  Rowley> 
Blackst.  273.    See  10  East,  564.       post. 

(g)  Wilde  t>.  Forte,  4  Taunt.         (t)  Carpenter  v.  Blandford,  8 
3-34.  Barn.  &  Cress.  575. 

(fi)  Hagedon  t?.Laing,  1  Marsh. 
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txmty  but  an  alteration  of  circumstances  affecting  the  value 
of  the  thing ;  or  objections  arising  out  of  circumstances,  not 
merely  as  to  the  time,  but  the  conduct  of  the  parties  during 
the  times ;  unless  the  objection  can  be  so  sustained,  many 
of  the  cases  go  the  length  of  establishing,  that  the  objec- 
tions cannot  be  maintained  (k).  Perhaps  there  is  cause 
4o  regret  that  even  equity  assumed  this  power  of  dis- 
pensing with  the  literal  performance  of  contracts  in  cases 
like  these. 

Objections  on  account  of  delay  seem  divisible  into  two 
kinds.  The  one  where  the  delay  is  attributable  to  the 
neglect  of  either  party ;  the  other  where  the  delay  is  un- 
avoidably occasioned  by  the  state  of  the  title  ;  and  of  each 
of  these  we  shall  treat  in  its  order. 


SECTION  I. 
Of  Delays  occasioned  by  the  Neglect  of  either  Party. 

The  time  fixed  on  for  the  completion  of  a  contract, 
was  formerly  paid  less  attention  to  in  equity  than  it  now 
is,  which  seems  to  have  arisen  from  the  case  of  Gibson  v. 
Paterson(/),  where,  according  to  the  report,  a  specific 
performance  was  decreed  in  favour  of  the  plaintiff,  the 
vendor,  without  any  regard  had  to  his  negligence  in  not 
producing  his  title-deeds,  &c.  within  the  time  limited. 
And  Lord  Hardwicke  is  reported  to  have  said,  that  most 
of  the  cases  which  were  brought  into  the  Court,  relating 
to  the  execution  of  articles  for  the  sale  of  an  estate,  were 
of  the  same  kind,  and  liable  to  that  objection  ;  but  that  he 
thought  there  was  nothing  in  the  objection. 

<*)  Per  Lord  Eldon,  see  7  Ves.     Lennon  v.    Napper,  2  Scho.  Sc 
jun.  274;    and   sec    Hearne  v.     Lef.  683* 
Tenant,  13  Ves.  jun.  287.     Sec         (/)  1  Atk.  12. 
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It  appears,  however,  that  this  case  is  mis-reported ;  for 
Lord  Rosslyn,  in  Lloyd  v.  Collet  ( w),  said  he  had  looked 
into  the  case  of  Gibson  v.  Paterson,  in  which  the  reporter 
had  made  Lord  Hardwicke  treat  the  time  as  totally  imma- 
terial. He  said,  it  was  to  be  observed,  that  the  circum- 
stances of  that  case,  of  which  he  had  taken  a  copy,  did 
not  call  for  any  such  opinion.  The  purchaser,  who  hung 
back,  had  bought  an  estate  in  mortgage.  The  contract 
took  place  in  November,  and  was  to  be  completed  in 
February;  in  that  time,  therefore,  the  mortgage  could 
only  be  paid  off  by  treaty  with  the  mortgagee.  Upon 
the  facts  it  appeared,  that  application  had  been  made  to 
the  mortgagee,  who  consented  to  take  his  money.  Drafts 
of  conveyance  were  made,  and  countermanded  by  the 
purchaser.  He  had,  after  the  contract,  demised  part  of 
the  estate  to  the  vendor  at  a  rent ;  and,  upon  application 
being  made  to  him,  every  thing  being  ready,  he  said  he 
would  be  off  the  bargain ;  he  had  no  money  to  pay  for  it ; 
and  if  they  attempted  to  force  him,  he  would  go  to  Scotland 
to  avoid  it.  Lord  Rosslyn  added,  there  could  not  be  the 
smallest  argument  upon  it,  nor  the  least  doubt  about  the 
decree. 

But  whatever  opinion  Lord  Hardwicke  entertained  on 
this  subject  (it),  it  is  now  settled,  that  a  man  cannot  call 
upon  a  court  of  equity  for  a  specific  performance,  unless 
he  has  shown  himself  ready,  desirous,  prompt  and  eager; 
and  therefore  time  alone  is  a  sufficient  bar  to  the  aid  of  the 
Court. 

Thus  in  a  case  (0)  where  the  parties  differed  as  to  the 
construction  of  an  agreement,  and  after  a  delay  of  seven 

(m)  4  Ves.  jun.  690,  n. ;  and  see         (n)  See  1  Ves.  450. 
4  Bro.  C.  C.  497.    See  Radcliffe         (0)  Mil  ward  v.  Earl  of  Thanet, 

v.  Warrington,  12  Ves.  jun.  326;  5  Ves.  jun.  720,  n.(A).   See  Alley 

Alley  v.  Deschamps,  13  Ves.  jun.  v.  Deschamps,  13  Ves.  jun.  225* 
225. 
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years  one  of  the  parties  filed  a  bill  for  a  specific  perform- 
ance, it  was  dismissed  merely  on  account  of  the  staleness 
of  the  demand. 

A  bill  for  a  specific  performance  is  an  application  to  the 
discretion,  or  rather  to  the  extraordinary  jurisdiction  of 
equity,  which  cannot  be  exercised  in  favour  of  persons  who 
bare  long  slept  upon  their  rights,  and  acquiesced  in  a  title 
aad  possession  adverse  to  their  claim.  Due  diligence  is 
necessary  to  call  the  Court  into  activity,  and  where  it  does 
not  exist,  a  court  of  equity  will  not  lend  its  assistance ;  it 
always  discountenances  laches  and  neglect  (/?). 

If  the  vendor  be  not  ready  with  his  abstract  and  title- 
deeds  at  the  day  fixed,  the  purchaser  may  avoid  the  agree- 
ment at  law. 

Thus,  in  a  case  (q)  where  upon  a  sale  it  was  agreed  that 
a  good  title  should  be  made  out  by  the  10th  of  July ;  in 
the  beginning  of  July  the  purchaser  called  on  the  vendor 
to  show  him  the  title-deeds ;  but  he  not  having  them  in  his 
possession,  gave  the  purchaser  an  abstract  of  the  title, 
which  did  not  contain  any  of  the  deeds ;  and  although  it 
was  suggested  that  an  application  ought  to  have  been  made 
to  the  vendor  at  an  earlier  period,  yet  Lord  Kenyon  ruled 
otherwise,  as  the  seller,  he  said,  ought  to  be  prepared  to 
produce  his  title-deeds  at  the  particular  day. 

This  rule  does  not,  however,  prevail  in  equity  ;  for  it 
is  there  considered  equally  incumbent  on  the  purchaser  to 
ask  for  the  abstract,  as  for  the  vendor  to  deliver  it.  And, 
therefore,  if  a  purchaser  do  not  call  for  the  abstract  before 
the  time  agreed  upon  for  its  delivery  (r),  or  do  not  ask  for 
it  until  it  has  become  impossible  to  execute  the  agreement 
by  the  day  fixed  (i),  equity  will  consider  the  time  as  waved. 

(p)  Per  Lord  Manners,  1  Ball  (r)  Guest  v.  Homfrey,  5  Ves. 

frBeaftty,  68.  jun.  818. 

(j)  Beny  v.  Young,  2  Esp.  Ca.  (*)  Jones  v.  Price,  S  Anstr.924. 
540,  n. ;  vide  supra,  p.  363. 
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So,  if  the  purchaser  receive  the  abstract  after  the  day 
appointed,  and  do  not  at  the  time  object  to  the  delay,  he 
cannot  afterwards  insist  upon  it  as  a  bar  to  a  performance 
in  specie  (t). 

It  is,  however,  clearly  settled,  that  a  specific  performance 
shall  not  be  enforced,  where  no  steps  have  been  taken  by 
the  vendor,  although  in  proper  time  urged  by  the  pur- 
chaser to  do  so,  and  the  purchaser,  immediately  when  the 
time  is  elapsed,  insists  upon  his  deposit,  and  refuses  to 
perform  the  agreement. 

This  was  decided  in  Lloyd  v.  Collett  (u) ;  the  case  wasf 
that  on  the  loth  August  1792,  the  defendant  contracted 
for  the  purchase  of  the  estate,  the  purchase  to  be  com- 
pleted on  or  before  the  25th  of  March  1793,  and  had  fre- 
quently between  those  times  applied  for  an  abstract  of 
title,  but  could  not  obtain  one.  Shortly  after  the  25th  of 
March  1793,  the  purchaser  applied  for  his  deposit,  with 
interest  from  the  10th  of  August  1792,  when  he  paid  it; 
and  afterwards  repeatedly  applied  for  it  before  the  loth 
of  June  1793,  when  he  brought  an  action  for  the  deposit. 
On  the  16th  September  1793,  an  abstract  was  delivered; 
the  purchaser  was  then  out  of  town,  and  on  his  return,  om 
the  25th  of  October,  wrote,  insisting  that  he  would  not 
complete  his  purchase.  On  the  6th  of  November  the  bill 
was  filed  by  the  vendor  for  a  specific  performance,  and 
for  an  injunction  to  restrain  the  proceedings  at  law.  Lord 
Rosslyn  said,  the  conduct  of  parties,  inevitable  accident,. 
&c.  might  induce  the  Court  to  relieve ;  but  it  was  a  dif- 
ferent thing  to  say,  that  the  appointment  of  a  day  was  to 
have  no  effect  at  all,  and  that  it  was  not  in  the  power  of 

(f)  Smith  v.  Burnam,  2  Anstr.  jun.  278;  and  see  Pincke  v.  Cur- 

527 ;  and  see  Seton  v.  Slade,  7  Ves.  teis,  stated  infra ;  Potts  v.  Webb, 

jun.  265.  4  Bro.  C.  C.  330,  cited ;  Paine  r. 

(«)  4  Bro.  C.  C.  469 ;   4  Ves.  Meller,    6   Ves.  jun.   349 ;   and 

jun.  689.    See  5  Ves.  737  ;  7  Ves.  Warde  v.  Jeffery,  4  Price,  294. 
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the  parties  to  contract,  that  if  the  agreement  was  not  exe- 
cuted at  a  particular  time,  the  parties  should  be  at  liberty 
to  rescind  it.  And  he  therefore  considered  the  contract 
as  at  an  end. 

But  where  a  vendor  has  proceeded  to  make  out  his  title, 
and  has  not  been  guilty  of  gross  negligence,  equity  will 
assist  him,  although  the  title  was  not  deduced  at  the  time 
appointed. 

Thus,  in  Fordyce  v.  Ford  (.r),  the  purchase  was  to  be 
completed  on  the  30th  July  1793.  The  abstract  was  not 
delivered  until  the  8th,  and  the  treaty  continued  until  the. 
25th  of  September,  on  which  day  the  deeds  were  delivered, 
and  every  difficulty  cleared  up ;  when  the  purchaser  re- 
fused to  proceed,  alleging  that  he  wanted  the  estate  for  a 
residence  for  the  last  summer,  and  insisting  he  was  not 
bound  to  go  on,  on  account  of  the  delay.  The  Master  of 
the  Rolls  said,  the  rule  certainly  was,  that  where  in  a  con- 
tract either  party  had  been  guilty  of  gross  negligence,  the 
Court  would  not  lend  its  assistance  to  the  completion  of 
the  contract ;  but  in  this  case  he  thought  there  had  been 
no  such  negligence,  and  decreed  accordingly;  adding, 
that  he  hoped  it  would  not  be  gathered  from  thence,  that 
a  man  was  to  enter  into  a  contract,  and  think  he  was  to 
have  his  own  time  to  make  out  his  title. 

The  rules  on  this  subject  apply,  as  they  ought  to  do,  to 
each  party.  And  therefore,  where  a  purchaser  permits 
a  long  time  to  elapse,  without  evincing  a  fixed  marked 
intention  to  carry  his  contract  into  execution,  he  will  be  left 
to  his  remedy  at  law,  although  he  may  have  paid  part  of 
the  purchase  money.  He  is  not  to  be  suffered  to  lie  by, 
and  speculate  on  the  estate  rising  in  value  (y).  Nor  will 
he  be  assisted  by  equity,  where  he  has  made  frivolous 

(x)  4  Bro.  C.  C.  494 ;  Radcliffe     Ves.jun.686;  Alley  v.Deschamps, 
v.  Warrington,  13  Ves.  jun.  323.       13  Ves.  jun.  225. 
(jr)  Harrington  v.  Wheeler,  4 
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objections  to  the  title,  and  trifled,  or  shown  a  backwa 
ness  to  perform  his  part  of  the  agreement,  especially 
circumstances  are  altered  (#).     And  where  the  price 
unreasonable  or  inadequate,  or  the  contract  is  in  oth 
respects  inequitable,  equity  will  not  assist  either  party,  if 
he  has  permitted  the  day  appointed  for  completing  the 
contract  to  elapse  without  performing  his  part  of  the 
agreement  (a). 

The  time,  however,  is  more  particularly  attended  to  in 
sales  of  reversion ;  for  it  is  of  the  essence  of  justice  that 
such  contracts  should  be  executed  immediately,  and  with- 
out delay.  No  man  sells  a  reversion  who  is  not  distressed 
for  money ;  and  it  is  ridiculous  to  talk  of  making  him  a 
compensation  by  giving  him  interest  on  the  purchase 
money  during  the  delay  (A). 

So  time  is  very  material  where  the  estate  is  sold  in  order 
to  pay  off  any  incumbrance  bearing  a  higher  rate  of  in- 
terest than  the  vendor  is  entitled  to  receive,  in  respect  of 
the  purchase  money,  during  the  delay  (c)  ;  or  the  estate 
is  sold  for  the  purposes  of  a  trade  or  manufactory  (df) ;  or 
the  subject  of  the  contract  is  in  its  nature  of  a  fluctuating 
value  (e). 

(z)  Hayes  v.  Caryll,  1  Bro.  P.  (b)  Newman «?.  Rodgers,  4  Bro. 

C.  27;  5  Vin.  Abr.  538,  pi.  18;  C.  C.  391 ;  and  see  Spurrier  v. 

Spurrier  v.  Hancock,  4  Ves.  jun.  Hancock,  4  Ves.  jun.  667. 

667  ;  Pope  v.  Simpson,  5  Ves.  jun.  (c)  Popham  v.  Eyre,  Loffy  786; 

145;   and  Coward  v.  Odingsale,  and  see  a  case  cited  in  2  Scbo.  & 

2  Eq.  Ca.  Abr.  688,  pi.  5  ;  and  Lef.  604. 

see  Green  v.  Wood,  2  Vera.  632 ;  (d)  Parker  v.  Frith,  1  Sim.  k 

Bell  v.  Howard,  9  Mod.  302;  and  Stu.  199;  Wright  v.  Howard,  A 

Main  r.  Melbourn,  4  Ves.  jun.  720.  190;   Coslake   r.   Tilt,    1  Russ. 

(a)  Vide  ante,  ch.  5;  andWhor-  376. 

wood  v.  Simpson,  2  Vera.  186;  (e)  Doloret  v.  Rothschild,  1  Shu. 

Lewis  v.  Lord  Lechmere,  10  Mod.  &  Stu.  590. 
503. 
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SECTION  II. 

Of  Delays  occasioned  by  the  State  of  the  Title. 

1  may  be  laid  down  as  a  general  proposition,  that  a 
f  accounted  for  on  the  above  ground  will  not  prevent 
scific  performance  being  decreed,  where  the  time  fixed 
ompleting  the  contract  is  not  material.  Thus,  if  an 
e  was  described  as  in  good  repair,  and  it  turned  out 
s  in  bad  repair,  and  several  months  may  be  required 
pair  it,  yet  the  purchaser  cannot  resist  the  contract 
le  ground  of  time,  unless  it  could  be  clearly  shown, 
he  wanted  possession  of  the  house  to  live  in  at  a 
a  period,  by  which  time  the  repairs  could  not  be 
)leted  (/).  So  if  the  estate  is  in  lease,  and  it  was 
d  that  the  purchaser  would  be  entitled  to  possession 
ral  months  before  the  lease  actually  expire,  yet  he 
ot  rescind  the  agreement,  unless  the  personal  oc- 
tion  of  the  estate  was  essential  to  him  at  the  time 
inted  (g-). 

"here  time  is  not  material,  and  the  title  is  bad,  but  the 
A  can  be  cured,  if  the  vendee  is  unwilling  to  stay,  the 
or  should  file  a  bill  in  equity  to  enforce  the  perform- 
of  the  contract  (Ji) ;  for  it  is  sufficient  if  the  party 
ing  into  articles  to  sell  has  a  good  title  at  the  time  of 
lecree ;  the  direction  of  the  Court  being,  in  all  these 
i,  to  inquire  whether  the  seller  can,  not  whether  he 
\  make  a  title  at  the  time  of  executing  the  agree- 

lis  principle  was  followed  in  a  case  of  frequent  refer- 

)  See  Dyer  r.  Hargrave,  10  and  see  13  Ves.  juil  77. 

un.  505,  supra,  p.  267-  (*)  See  C  Ves.  jun.4355 ;  10  Vef. 

Hall  v. Smith,  Rolls,  1 8  Dec.  jun.  315. 

MS.;  S.  C.  1 4  Ves.  jun.  426 ; 

B    B 


370  *      OF   THE   TIME    ALLOWED 

ence  (*).  And  in  a  late  case  (A),  the  vendor,  at  the 
time  he  filed  the  bill  for  a  specific  performance,  had  only 
a  term  of  years  in  the  estate,  of  which  he  had  articled  to 
sell  the  fee-simple,  and  after  the  bill  was  filed,  procured 
the  fee  by  means  of  an  act  of  parliament ;  and  as  the  day 
on  which  the  contract  was  to  be  carried  into  execution  was 
not  material,  a  specific  performance  was  decreed. 

The  same  rule  prevails  at  law,  where  no  time  is  faced 
for  completing  the  contract,  and  an  application  for  the  title 
has  not  been  made  by  the  purchaser  previously  to  an 
action  by  the  vendor  for  breach  of  contract.  For  in 
Thompson  v.  Miles  (/),  a  man  agreed  to  sell  a  term  of 
which  he  stated  forty  years  to  be  unexpired.  It  appeared 
there  were  only  thirty-nine,  but  by  an  agreement  indorsed 
on  the  lease,  the  lessor  agreed  to  add  one  year  to  the 
unexpired  term.  This  agreement  was  dated  after  an 
action  brought  by  the  vendor  for  damages  on  breach  of 
agreement;  and  Lord  Kenyon  ruled,  that  the  vendor 
having  at  that  time  a  good  title  was  sufficient.  His 
Lordship  said,  that  it  had  been  solemnly  adjudged,  that  if 
a  party  sells  an  estate  without  having  title,  but  before  he 
is  called  upon  to  make  a  conveyance,  by  a  private  act  of 
parliament  gets  such  an  estate  as  will  enable  him  to  make 
a  title,  that  is  sufficient :  that  here  the  plaintiff  being 
enabled  to  make  a  title,  and  the  defendant  never  having 
applied  for  it,  he  should  not  be  allowed  to  set  up  against 
the  plaintiff  a  want  of  title,  though  the  power  of  making 
that  title  was  obtained  after  the  action  was  brought 

But  if  the  vendor  cannot  verify  his  abstract  at  the  time 
appointed,  or  if  he  produce  a  defective  title,  and  the  pur- 
chaser bring  an  action  for  recovery  of  the  deposit,  the 

(t)  Langford  r.  Pitt,  2  P.  Wms.  (k)  Wynn  t\ Morgan,  7  Ves,  jun. 

629 ;  and  see  Jenkins  v.   Hiles,  202. 

6  Ves.  jun.  646 ;  Seton  v.  Slade,         (/)  1  Esp.  Ca.  IS*. 

7  Ves.  jun.  205. 
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endor  having  a  tide  at  the  time  of  the  trial  will  not  avail 
int.  Thus,  in  Cornish  v.  Rowley  (hi),  where  a  purchaser 
night  to  recover  his  deposit,  it  appeared  that  the  ab- 
Tact  of  the  title  began  in  the  year  1 793,  and  after  reciting 
lat  the  deeds  relating  to  the  estate  had  been  lost,  stated 
fiae  and  nonclaim.  Upon  inquiry,  it  was  found  that  the 
tot  of  the  deeds  having  been  lost  was  not  true.  The 
Missel  for  the  defendant  said  they  were  ready  to  make 
at  a  good  title.  Lord  Kenyon  said,  that  the  vendor 
W8t  he  prepared  to  make  out  a  good  title  on  the  day 
hen  the  purchase  is  to  be  completed.  Indulgence,  he 
is  aware,  was  often  given  for  the  purpose  of  procuring 
rebates  of  wills,  &c.  But  this  indulgence  was  voluntary 
1  die  part  of  the  intended  purchaser.  It  is  the  duty  of 
ie  seller  to  be  ready  to  verify  his  abstract  at  the  day  on 
hich  it  was  agreed  that  the  purchase  should  be  com* 
leted.  If  the  seller  deliver  an  abstract,  setting  forth  a 
elective  title,  the  plaintiff  may  object  to  it.  No  man  was 
rer  induced  to  take  a  title  like  the  present.  A  fine  and 
mclaim  are  good  splices  to  another  title,  but  they  will 
it  do  alone.  There  are  many  exceptions  in  the  statute 
1  favour  of  infants,  femes  covert,  &c.  As  a  good  title  was 
at  made  out  at  the  day  fixed,  he  should  direct  the  jury  to 
nd  a  verdict  for  the  deposit,  with  interest  up  to  that  day. 
lid  a  verdict  was  found  by  the  jury  accordingly. 
So,  in  Bartlett  v.  Tuchin  (n),  assignees  of  a  bankrupt 
Ml  an  estate,  and  no  time  was  fixed  for  completing  the 
urchase.  The  purchaser  upon  a  supposed  defect  of  title 
Mindoned  the  contract ;  afterwards  the  commission  was 
ipeneded,  and  a  new  one  issued,  under  which  the  same 
wgnees  were  chosen.  It  was  held  that  the  purchaser 
tight  rescind  the  contract,  for  at  the  time  he  gave  notice 

(»)  B.  R.  Midd.  Salt,  after  (it)  1  Marsh.  583.  See  Goodwin 
'.  T.  40  Geo.  IH. ;  I  Selw.  N.  P.  x>.  Lightbody,  1  Dan.  153 ;  Roper 
10.  v.  Coombei,  6  Born.  &  Aid.  5S4. 
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of  his  abandonment  of  the  contract,  the  assignees  could 
not  make  out  a  good  title.     And  in  a  late  case  (0),  the 
facts  were,  that  upon  a  sale  it  was  agreed  that  the  pur- 
chase-money should  be  paid  on  or  before  Lady-day  1 803, 
on  having  a  good  title.     The  vendors  were  assignees  of 
a  bankrupt  who  claimed  under  a  will.     They  thought 
that  he  had  an  estate-tail  under  the  will,  and  that  there- 
fore they  could  make  a  title ;  but  under  the  devise  he 
only  took  for  life,  with  contingent  remainders  over.    The 
bankrupt,  however,  being  heir  at  law  of  the  testator,  could 
make  a  title  by  levying  a  fine,  and  was  willing  to  join  ;  but 
these  facts  were  not  stated  in  the  abstract  delivered,  or 
communicated  to  the  purchaser  until  a  fortnight  before 
the  assizes.     The  Court,  after  showing  that  the  bankrupt 
took  only  an  estate  for  life  under  the  devise  to  him,  said, 
as  it  was  stated,  that  previous  to  the  time  fixed  for  pay- 
ment of  the  money,  and  completion  of  the  purchase,  or 
indeed  till  near  the  time  of  trial,  no  information  was  given 
to  the  purchaser  that  the  bankrupt  was  heir  at  law  of  the 
testator,  but  the  title  of  the  assignees  appeared  to  have 
been  delivered  in,  on  the  supposition  of  the  bankrupt 
being  tenant  in  tail,  they  thought  that  the  defendant  had 
failed  in  making  good  the  agreement  on  his  part;  and 
that  thereupon  a  right  of  action  at  law  had  accrued  to  the 
plaintiff.     How  far  the  title  since  communicated  might  in 
another  course  of  proceeding  in  another  place,  render  the 
present  proceeding  abortive;  and  whether  the  plaintiff 
might  not  be  ultimately  compelled  to  fulfil  his  agreement, 
was  not  for  them  in  that  action  to  decide. 

In  an  early  case  (p)  the  Court  of  Chancery  carried  this 

(o)  Seward  v.  Willock,  5  East,         (p)  Lord  Stourton  v.  Sir  Tho- 

198;  1  Smith's  Rep.  390,  S.  C;  mas  Meers,  stated  in  2  P.  Wins, 

and  see  Radcliffe  v.  Warrington,  63 1 ;  and  see  Sheffield  x>.  Lard 

12  Ves.  jun.  326,  where  the  pur-  Mulgrave,  2  Ves.jun.  526;  Ormc- 

chaser  recovered  at  law.  rod  0.  Hardman,  5  Ves.  jun.  722* 


TO  COMPLETE  THE  CONTRACT.        378 

doctrine  very  far ;  for  at  the  time  of  the  articles  for  sale, 
or  even  when  the  decree  was  pronounced,  Lord  Stourton, 
the  vendor,  could  not  make  a  title,  the  reversion  in  fee 
being  in  the  Crown;  and  yet  the  Court  indulged  him 
with  time  more  than  once  for  the  getting  in  the  title  from 
the  Crown,  which  could  not  be  effected  without  an  act  of 
parliament,  to  be  obtained  in  the  following  session ;  how- 
ever, it  was  at  length  procured,  and  Sir  Thomas  Meers 
decreed  to  be  the  purchaser  (I);  and  even  at  this  day, 
although  the  Master  report  against  the  title,  yet  if  it  ap- 
pear that  he  will  have  a  tide  upon  getting  in  a  term,  or 
procuring  letters  of  administration,  &c.  the  Court  will  not 
release  the  purchaser ;  but  will  put  the  vendor  under 
terms  to  complete  his  title  speedily  (p).  Or  if  a  new  fact 
appear  which  enables  him  to  make  a  tide  when  the  cause 
is  before  the  Court  on  further  directions,  the  contract  will 
be  enforced  (y),  but  the  Court  will  not  extend  the  rule 
which  it  has  adopted  of  compelling  a  purchaser  to  take 
the  estate  where  a  title  is  not  made  till  after  the  contract, 
to  any  case  to  which  it  has  not  already  been  applied* 
Therefore  in  a  case  where  upon  a  creditor's  bill  filed  for 
sale  of  the  real  estate  of  a  trader,  the  usual  accounts 
were  decreed  and  a  sale  ordered,  and  the  estates  were 
accordingly  sold ;  but  it  afterwards  appeared  that  the 
feet  of  the  trading  was  not  regularly  proved,  and  then  the 
cause  was  reheard,  the  decree  upon  which  rehearing  was 
also  open  to  objection ;  the  purchaser  under  the  decree 
was  upon  motion  relieved  from  his  purchase,  although 

(p)  Coffin  v.  Cooper,  U  Ves.         (y)Esdaile  v.  Stephenson,  8  Aug. 
jun.  205.  1822,  MS.  supra,  p.  208. 


(I)  Note,  it  appears  that  Sir  Thomas  Meers  was  mortgagee  of  the 
;  (see  Sir  Thomas  Meers  r.  Lord  Stourton,  1  P.  Wms.  46,)  and  it 
is  therefore  probable  that  at  the  time  he  entered  into  the  contract  he 
was  aware  of  the  defects  in  the  title. 
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the  parties  were  willing   to  take  steps  to  remove  the 
objections  (r). 

And  where  a  purchaser  enters  into,  or  proceeds  in 
a  treaty,  after  he  is  acquainted  with  defects  in  the  title, 
and  knows  that  the  vendor's  ability  to  make  a  good  tide 
depends  on  the  defects  being  cured,  he  will  be  held  to 
his  bargain,  although  the  time  appointed  for  completing 
the  contract  is  expired  and  considerable  further  time  may 
be  required  to  make  a  good  title. 

Thus  in  a  case  (i),  where  it  was  agreed  upon  a  pur- 
chase, that  it  should  be  completed  on  the  5th  April  1 792, 
it  appeared  that  the  purchaser  had  applied  for  an  abstract 
at  the  latter  ebd  of  January,  or  the  beginning  of  February, 
which  not  being  sent  to  him,  he,  after  the  expiration  of 
the  time  for  the  completion  of  the  purchase,  applied  for 
his  deposit,  saying,  that  he  should  not  proceed  in  his 
purchase.  About  the  21st  of  April,  an  abstract  was  sent 
him,  and  it  appeared  that  a  suit  in  Chancery  must  be  de- 
termined before  a  title  could  be  made,  upon  which  he 
again  declared  he  would  not  proceed  in  the  purchase,  and 
again  required  his  deposit.  In  Trinity  term  he  brought 
an  action  for  his  deposit,  and,  on  the  6th  of  November, 
the  bill  was  filed.  The  purchaser,  by  his  answer,  stated 
that  the  suit  was  still  depending,  and  that  questions  of 
law  had  arisen,  which  then  stood  for  argument  in  the 
Court  of  King's  Bench. 

The  Lords  Commissioners  Ashhurst  and  Wilson  granted 
an  injunction,  which  was  continued  by  Lord  Rosslyn,  who 
said,  in  these  contracts  (sales  by  auction)  in  general,  the 
time  of  completing  the  contract  is  specified,  and  a  deposit 

(r)  Lechmere  t?.  Brasier,  2  Jac.  Meller,  6  Ves.  jun.  349;  Warden 

&  Walk.  287.  Jeffery,  4  Ptfce,  295 ;  fee  Snath 

(*)  Pincke  v.  Curteis,  4  Bro.  r.  Sir  Thomas  Dolman,  6  Bro.  P. C 

C.  C.  3£9 ;  and  see  Smith  v.  Bur-  $91,  by  Tomlina. 
nam,  2  Anstr.  527  ;  and  Paine  1. 
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is  paid ;  and  if  the  title  is  not  made  out  by  the  time,  the 
vendee  is  entitled  to  take  back  his  deposit.  But  in  this 
case  the  vendee  was  apprised  of  the  title  depending  on  the 
ability  of  the  vendors  to  make  a  good  title,  which  itself  de- 
pended an  the  event  of  a  Chancery  suit,  and  was,  notwith- 
standing, willing  to  go  on  with  his  purchase ;  there  had 
been  a  communication  of  the  delay  of  the  suit,  and  the 
present  bill  was  filed  after  great  delay  (I).  If  the  vendee 
had  called  for  his  deposit  at  the  end  of  the  time  limited 
for  completing  the  purchase,  and  insisted  he  would  not 
go  on  with  his  purchase,  the  Court  would  not  have 
compelled  him.  The  cause  was  afterwards  heard  before 
the  Master  of  the  Rolls,  who  was  also  of  opinion,  that 
there  had  been  a  sufficient  communication  of  the  real 
state  of  the  delay,  and  that  the  purchaser  had  acquiesced 
in  it,  or  at  least  not  sufficiently  declared  his  dissent  to  go 
on  with  the  purchase ;  and  therefore  it  was  referred  to 
the  Master  to  inquire  as  to  the  title. 

So  in  Seton  v.  Slade  (l)>  it  appeared  that  the  purchaser 
was  aware  of  the  objections  to  the  tide  at  the  time  he 
purchased  the  estate,  and  afterwards  accepted  the  abstract 
within  a  few  days  of  the  time  appointed  for  completing 
the  contract  He  had,  however,  previously  declared,  that 
if  the  title  was  not  made  out  by  the  time,  he  would  relin- 
quish the  contract ;  and  the  day  after  the  time  appointed 
be  actually  applied  for  his  deposit,  alleging  that  the  ab- 
stract, so  far  from  showing  a  right  in  the  vendor  to  convey, 
stated  merely  a  contract  for  the  purchase  by  him,  without 
noticing  a  suit  in  Chancery.  But  the  purchaser  having 
been  aware  of  the  objections  to  the  tide,  and  having 

if)  7  Ves.  jun.  265.    See  Wood  v.  Bernal,  1 9  Ves.  220. 


(I)  TTie  judgment  shows  the  true  ground  of  the  decree;  but  accord- 
ing to  the  state  of  facts  in  the  report,  the  case  was  similar  to  that  of 
Lloyd  v.  Collet,  suited,  supra,  p.  364. 
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afterwards  received  the  abstract,  a  specific  performance 
was  decreed. 

Although  a  treaty  may  have  lain  dormant  for  some 
time,  yet  if  the  contract  is  not  abandoned,  a  performance 
will  be  decreed  in  specie. 

Thus  in  a  case  (u)  where,  upon  objections  to  a  title,  the 
treaty  had  proceeded  for  about  two.  years,  when  the  ven- 
dor's solicitor  wrote,  calling  for  a  distinct  answer,  saying, 
that  otherwise  he  must  be  under  the  necessity  of  filing 
a  bill.  No  answer  was  returned  to  the  letter,  nor  was  any 
notice  given  that  the  purchaser  considered  the  contract 
as  abandoned  ;  neither  had  he  brought  any  action  for  the 
deposit  The  bill  was  filed  after  a  delay  of  about  four- 
teen months,  and  the  defendant  resisted  a  specific  per- 
formance on  the  ground  of  delay,  by  which,  he  stated,  he 
had  suffered  material  inconvenience,  having  purchased 
the  place  as  his  residence,  and  that  he  was  induced  to 
consider  the  contract  as  abandoned.  A  specific  per- 
formance was  however  decreed. 

But  if  a  purchaser  object  to  the  title,  and  declare  he 
will  not  complete  the  contract,  and  the  vendor  acquiesce 
in  this  declaration,  he  cannot  afterwards  clear  up  the  ob- 
jections to  his  title,  and  compel  the  purchaser  to  perform 
the  agreement.  This  was  decided  in  the  case  of  Guest  v. 
Homfray  (#).  The  purchaser  took  objections  to  the  title, 
and  was  informed  that  no  better  title  could  be  made; 
whereupon  he  said,  he  would  not  proceed  in  the  pur* 
chase,  and  afterwards  returned  the  abstract,  at  the  desire 
of  the  vendor,  at  the  same  time  acquainting  him  (the 
vendor)  that  he  (the  purchaser)  still  considered  the  con* 
tract  was  at  an  end.  In  about  eight  months  after  this 
the  abstract  was  returned,  with  the  objections  answered, 
and  the  bill  was  filed  upon  the  defendant  refusing  to  com- 

(u)  Marquis  of  Hertford  v.Boore,      Earl  of  Thanet,  5  Ves.  jun.  720* 
5  Ves.  jun.  719.     See  Mil  ward  v.     n.  (6).        (x)  5  Ves.  jun.  818* 
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plete  the  contract.  But  the  bill  was  dismissed,  although 
it  was  clear  that  the  purchaser  had  almost  all  the  time 
wished  to  be  off  the  bargain.  Lord  Alvanley,  then  Master 
of  the  Rolls,  said,  they  should  have  cautioned  the  pur- 
chaser, and  told  him  they  were  going  on  to  make  out  a 
title.  If  they  had  done  all  that,  and  shown  a  probable 
ground  to  the  purchaser  that  they  might  make  a  good 
title,  Lord  Alvanley  said,  he  should  perhaps  not  have 
thought  a  year  too  long. 

Where  circumstances  are  such  that  the  purchase-money 
cannot  be  paid  for  a  length  of  time,  as  if  the  purchaser 
die,  or  become  bankrupt  before  the  contract  be  carried 
into  effect,  and  his  executors,  or  assignees,  are  not  able 
to  get  in  the  assets  or  effects,  the  vendor  is  entitled  to 
require  the  contract  to  be  rescinded,  and  he  will  be  al- 
lowed his  costs  ( j/)  :  or  he  may  demand  a  specific  per- 
formance ;  and  if  the  defendants  are  unable  or  unwilling 
to  perform  the  contract,  that  the  estates  may  be  resold ; 
and  if  the  purchase-money  arising  by  the  resale,  together 
with  the  deposit,  shall  not  amount  to  the  purchase -money, 
that  the  defendant  may  pay  the  deficiency. — A  bill  for 
the  latter  purposes  was  filed  by  a  vendor  against  the  as- 
signees of  a  bankrupt,  and  a  decree  was  made  for  resale. 
The  deficiency  upon  that  resale  was  5,016/.;  and  the 
cause  coming  on  for  further  directions,  Lord  Rosslyn 
directed  that  sum  to  be  proved  under  the  commission ; 
saying,  the  whole  purchase-money  was  the  debt,  and 
the  vendor  had  a  lien  on  the  estate  (z) ;  which  proving 
by  the  resale  deficient,  the  residue  was  to  be  proved 
under  the  commission  (a). 

(y)  Mackreth  v.  Marlar,  1  Cox,  396;  Dickinson  v.  Heron,  infra, 

250;  Cox  an.  (1)  to  2  P.Wms.  67 ;  ch.  10. 

Whtttaker  v.  Whittaker,  4  Bro.  C.  (z)  Vide  supra,  ch.  1. 

C.  31.    See  Sir  James  Lowther  (a)  Bowles  v.  Rogers,  6  Ves. 

v.  Lady  Andover,   1  Bro.  C.  C.  jun,  95,  n. 
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In  a  late  case,  where  an  estate  was  sold  by  auction,  hi 
order  to  pay  off  incumbrances,  under  the  usual  conditions, 
and  the  purchase  was  to  be  completed  on  the  25th  of 
March  1 805,  the  estate  was  sold  for  1 23,000  /.  and  the 
purchaser  paid  only  4,000 1,  as  a  deposit,  when  he  ought 
to  have  paid  24,000  /.  A  short  time  previously  to  Lady- 
day  he  wrote  a  letter  to  the  vendors,  acknowledging  his 
inability  to  pay,  and  requesting  them  to  join  in  a  resale, 
offering  to  pay  any  loss  by  the  second  sale.  This  they 
refused ;  and  he  not  having  the  money  ready,  on  the 
27th  of  March  1805,  filed  a  bill  for  a  specific  perform- 
ance, evidently  to  gain  time.  The  vendors  filed  a  cross- 
bill ;  and  afterwards  the  purchaser  became  a  bankrupt, 
when  the  causes  were  revived.  The  expenses  of  the  ven- 
dors, in  payment  of  the  auction-duty,  &c.  were  very 
considerable.  The  cross  cause  came  on  first,  the  assignees 
of  course  could  not  bind  themselves  to  pay  the  money; 
and  the  contract  was  decreed  to  be  delivered  up  and  can- 
celled, so  that  the  vendors  became  entitled  to  the  4,000/. 
deposit  (b). 

We  are  now  to  consider  whether  equity  will  permit  the 
parties  to  make  time  the  essence  of  the  contract 

In  Williams  v.  Thompson  or  Bonham  (c),  the  bill  was 
to  carry  into  execution  the  trusts  of  a  will,  and  for  a  spe- 
cific performance  of  an  agreement  by  Bonham,  to  pur- 
chase a  real  estate  of  the  defendants.  By  the  agreement; 
dated  the  gth  of  July  1778,  it  was  particularly  expressed, 
"  that  in  case  a  good  title  to  the  premises,  discharged 
from  all  claims  and  demands  whatsoever,  should  not  be 
made  out  to  the  satisfaction  of  Bonham  within  three 
years  from  the  date  thereof,  the  agreement  thereby  made, 

(6)  Steadman  v.  Lord  Galloway,     Newl.  Contr.   238,   stated.    See 
tt  i  contra,  Rolls,  9th  Feb.  1 808.        the  case  in  Lib.  Reg.  B.  1781, 
(c)  4  Bro.  C.  C.   331,  cited;     fol.  5(54. 
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so  far  as  concerned  the  purchase  of  the  premises,  (for 
the  agreement  contained  other  stipulations),  should  from 
thenceforth  become  void."  The  defendant  was  always 
ready  to  have  completed  his  purchase,  but  the  trustees 
under  the  will  were  incapable  of  making  out  a  title  with- 
out the  aid  of  equity,  and  for  that  purpose  the  bill  in 
question  was  filed  in  February  1781.  The  cause  came 
to  a  hearing  on  the  29th  of  June  1782,  when  the  defend- 
ant (Bonham)  insisted,  that  the  title  not  having  been 
made  out  at  the  time  mentioned  in  the  agreement,  he  was 
discharged  from  his  purchase.  But  Lord  Thurlow  was 
of  opinion,  that  the  time  fixed  by  the  articles  for  making 
a  title  to  the  defendant  was  only  formal,  and  not  of  the 
essence  of  the  agreement ;  and,  as  appears  by  the  Re- 
gistrar's book,  he  declared,  that  the  three  years  being 
expired  was  not  a  sufficient  objection  to  the  agreement 
being  performed. 

This  case  depends  so  much  on  its  own  complicated 
circumstances,  as  scarcely  to  admit  of  being  cited  as  an 
authority  which  should  rule  any  other  case.  I  find, 
from  the  Registrar's  book,  that  it  was  impossible  to  make 
a  title  without  a  decree.  The  agreement,  which  was  very 
long  and  special,  stated  all  the  facts ;  and  it  was  expressly 
stipulated,  that  the  trustees  should  use  their  utmost  en- 
deavours to  obtain  a  decree,  and  the  purchaser  was 
immediately  let  into  possession.  Now  the  bill  was  filed 
before  the  expiration  of  the  three  years,  no  laches  was 
imputed  to  the  trustees,  and  it  did  not  appear  that  the 
purchaser  had  sustained  any  loss,  or  been  put  to  any 
inconvenience.  It  would  therefore  have  been  a  strong 
measure  to  hold,  that  the  time  was  of  the  essence  of 
the  contract  The  purchaser  entered  into  ihe  contract 
with  full  knowledge  of  all  the  obstacles  in  the  way  of 
making  a  title ;  and  unless  the  purchase  was  completed, 
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there  was  no  mode  of  indemnifying  the  trustees  for  the 
expense  incurred  by  the  Chancery  suit. 

In  the  case  of  Gregson  v.  Riddle  (d),  which  was  also 
before  Lord  Thurlow,  the  agreement  was  for  a  particular 
day  ;  with  a  proviso,  that  in  case  the  title  should  not  be 
approved  in  two  months,  the  agreement  was  to  be  void 
and  of  no  effect.  There  was  an  outstanding  legal  estate, 
which  could  not  be  got  in  by  that  time.  A  bill  was 
filed  for  that  purpose,  to  have  the  legal  estate  conveyed. 
The  defendant  resisting,  a  reference  was  directed,  to  see 
whether  a  good  title  could  be  made ;  Lord  Lough- 
borough, then  Lord  Commissioner,  expressing  an  opinion, 
that  the  terms  of  the  agreement  were  complied  with  (I). 
The  report  waB  in  favour  of  the  title.  The  cause  coming 
on  before  Lord  Thurlow,  the  performance  was  still  re- 
sisted. Lord  Thurlow  said,  it  had  been  often  attempted 
to  get  rid  of  agreements  upon  this  ground,  but  never  with 
success.  The  utmost  extent  was  to  hold  it  evidence  of 
a  waver  of  the  agreement ;  but  it  never  was  held  to  make 
it  void.  Mr.  Mansfield,  for  the  defendant,  said,  the 
intention  was  clearly  to  make  it  void  ;  and  that  it  would 
be  necessary  to  insert  a  clause,  that  notwithstanding  the 
decision  of  the  Court  of  Chancery,  it  should  be  void. 
Lord  Thurlow  said,  such  a  clause  might  be  inserted; 
and  the  parties  would  be  just  as  forward  as  they  were  then. 

On  this  dictum  it  must  be  remarked,  that  the  case  did 
not  call  for  it,  as  the  agreement  appears  to  have  been 

(d )  7  Ves.  jun.  268,  cited. 

(I)  The  stipulation  was,  that  in  case  the  title  should  not  be  approved 
of  by  the  purchaser's  counsel  within  two  months,  the  articles  should  be 
void.  The  difficulty  upon  the  title  arose  upon  a  settlement  which  the 
seller  insisted  was  voluntary,  and  not  upon  a  mere  outstanding  legal 
estate.  The  idler  insisted  upon  being  at  liberty  to  rescind  the  contract, 
under  the  clause  in  the  articles. 
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nibstantially  performed  within  the  time.  And  it  is  said, 
that  in  Potts  v.  Webb,  before  Lord  Thurlow,  it  being  part 
of  the  terms  that  the  purchase  should  be  completed  by 
i  certain  time,  his  Lordship  thought  that  a  good  reason 
for  not  decreeing  a  specific  performance  (e).  At  the  same 
time  it  must  be  admitted,  that  Lord  Thurlow  entertained 
&  floating  opinion,  that  time  could  not  in  general  be 
made  of  the  essence  of  the  contract.  It  does  not  appear, 
however,  that  any  case  ever  came  before  him  in  which  he 
was  called  upon  to  decide  the  point,  and  his  opinion  has 
oot  been  followed  in  subsequent  cases. 

For  in  Lloyd  v.  Collet  (/),  in  which  the  case  of  Greg- 
Bon  v.  Riddle  was  cited,  Lord  Chancellor  Loughborough 
laid,  the  conduct  of  the  parties,  inevitable  accident,  &c. 
might  induce  the  Court  to  relieve ;  but  it  was  a  different 
thing  to  say  the  appointment  of  a  day  was  to  have  no 
effect  at  all,  and  that  it  was  not  in  the  power  of  the  parties 
to  contract,  that  if  the  agreement  was  not  executed  at 
a  particular  time,  the  parties  should  be  at  liberty  to 
it 

And  in  the  late  case  of  Seton  v.  Slade  (g)>  Lord  Eldon 

id,  he  inclined  much  to  think,  notwithstanding  what 
was  said  in  Gregson  v.  Riddle,  that  time  may  be  made 
the  essence  of  the  contract. 

The  case  under  consideration  has  been  assimilated  to  a 
mortgage,  where,  although  the  parties  may  have  expressly 
stipulated,  that  if  the  money  be  not  paid  at  a  particular 
time,  the  mortgagor  shall  be  foreclosed,  yet  equity  will 
permit  him  to  redeem,  in  the  same  manner  as  if  no  such 
stipulation  had  been  entered  into.    There  does  not  appear 

(e)  4Bro.  C.C.  330,  cited.  503.    See  also  3  Ves.  jun.  603; 

(/)  4  Bro.  C.  C.  469;  4  Ves.  12  Ves.  jun.  333;  13  Ves.  jun. 

Jan.  680  ;  note  stated  supra.  289 ;  2  Mer.  140 ;  Levy  t>.  Undo, 

(g)  7   Ves.  jun.  265;  and  see  3  Mer.  81 ;  Warde  v.  Jefifery,  4 

Lewis  ».  Lord  Lechmere,  10  Mod.  Price,  294. 
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to  be  any  analogy  between  the  cases.  In  a  mortgage  such 
a  declaration  is  inserted  by  the  mortgagee  for  his  own 
advantage ;  but  as  the  land  is  merely  a  security  for  the 
debt,  equity  rightly  considers  that  a  mortgagee  ought  only 
to  require  his  principal  and  interest,  and  not  to  obtain 
the  estate  itself,  by  taking  advantage  of  the  necessities  of 
the  mortgagor.  Once  a  mortgage  and  always  a  mortgage, 
has  therefore  become  a  maxim ;  and  under  this  axiom 
equity  is  indeed  administered ;  the  parties  being  put  in 
possession  of  their  respective  rights  without  detriment  to 
each  other.  The  same  reasoning  seems  to  apply  to  relief 
against  a  penalty.  But  in  an  agreement  for  sale  of  an 
estate,  where  it  is  expressly  declared  that  the  contract 
shall  be  void  if  a  title  cannot  be  made  by  a  stated  time, 
the  parties  themselves  have  mutually  fixed  upon  the  time ; 
the  bona  fides  of  such  a  transaction  seems  to  be  a  bar  to 
the  interference  of  a  court  of  equity ;  and  if  the  contract 
be  vacated  by  virtue  of  the  agreement,  the  parties  will  still 
be  in  the  possession  of  their  respective  rights.  We  may 
therefore,  perhaps,  venture  to  assert,  that  if  it  dearbf 
appear  to  be  the  intention  of  the  parties  to  an  agreement, 
that  time  shall  be  deemed  of  the  essence  of  the  contract, 
it  must  be  so  considered  in  equity  (//).  In  the  late  case  of 
Hudson  v.  Bartram(i),  the  Vice-Chancellor,  (Sir  John 
Leach)  said,  that  the  principle  was  admitted  now  that 
time  may  be  made  of  the  essence  of  the  contract.  Why 
are  not  parties  to  insert  such  a  stipulation  in  their  con* 
tract  ?  It  is  difficult  to  understand  how  the  doubt  arose, 
but  it  is  now  at  an  end ;  and  in  the  later  case  of  Williams 
v.  Edwards,  where  it  was  stipulated  by  the  contract  that 
if  the  counsel  of  the  purchaser  should  be  of  opinion  that 
a  marketable  title  could  not  be  made  by  the  time  thereby 

(A)  See  Appendix,  No.  6.  3  Madd.  440;  and  see  Boehm  v. 

(t)  12  Dec.  18 IS,  MS.  j  S.C.     Wood,  l  Jac. «  Walk.  410. 
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appointed  for  the  completion  of  the  purchase,  the  agree- 
ment should  be  void,  and  delivered  up  to  be  cancelled. 
The  counsel  of  the  purchaser  was  of  opinion  that  the 
seller  was  only  tenant  for  life  of  certain  shares  of  the 
estate,  and  a  bill  filed  by  the  purchaser  for  a  specific  per- 
formance, with  a  compensation,  was  dismissed  with 
costs  (A). 


It  remains  to  observe,  that  where  no  time  is  limited  for 
the  performance  of  the  agreement,  the  cases  considered 
under  the  first  division  in  this  chapter  will  assist  the  stu- 
dents in  forming  a  judgment  in  what  instances  equity  will 
assist  a  party  who  has  been  guilty  of  laches,  although 
every  case  of  this  nature  must  in  a  great  measure  depend 
upon  its  own  particular  circumstances.  The  cases  classed 
under  the  second  division  apply,  however,  with  greater 
force  to  cases  where  no  time  is  limited  than  to  those  where 
a  day  is  fixed,  for  in  the  former  cases,  the  Court  has  not 
to  struggle  against  an  express  stipulation  of  the  parties. 

A  case  came  before  the  Lords  Commissioners  in  1 792  (/), 
where  no  time  was  limited  for  performing  the  agreement. 
The  plaintiff  was  one  of  two  devisees  in  trust  to  sell,  and 
pay  debts,  and  had  alone  sold  the  estate  (I),  and  entered 
into  articles  with  the  defendant  The  co-trustee  afterwards 
refused  to  join ;  and  there  was  a  mortgagee  who  refused  to 
be  paid  off  Neither  of  these  circumstances  was  disclosed 
to  the  purchaser,  and  upon  this  delay  in  the  title  he  pro- 
ceeded to  bring  his  action  against  the  vendor  for  a  breach 
of  the  agreement.      The  plaintiff  brought  his  bill   to 

(i)  Williams  v.  Edwards,  2  Sim.      Contr.  23G.    See  the  case  in  Reg. 
78.  Lib.  B.  1702,  fo.  28,  nom.  Tyrer 

(/)  Tyrer  v.  Artingstall,  Newl.      v.  Bailey. 


(I)  The  estate  was  sold  by  auction  xuith  the  concurrence  of  the  other 
trustee.    The  plaintiff,  however,  alone  signed  the  agreement. 
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compel  a  specific  performance,  and  to  have  the  co-trustee 
join ;  and  the  mortgage  redeemed,  and  to  stay  the  action. 
The  defendant  suffered  an  injunction  to  go  against  him  for 
want  of  an  answer ;  and  having  afterwards  answered, 
a  motion  was  ihade  to  dissolve  the  injunction ;  and  the  cause 
shown  by  the  plaintiff  was,  the  possibility  of  making 
a  good  title  by  this  very  suit.  The  Court  held  the  pur- 
chaser bound,  and  continued  the  injunction. 

In  this  case  it  appears  from  the  Registrar's  book,  that 
the  purchaser  insisted  on  his  purchase,  and  that  the  in- 
junction should  be  dissolved ;  which  was  certainly  a  very 
important  feature  in  the  cause.  It  was  not  the  case  of 
a  man  merely  seeking  to  recover  his  deposit.  It  must,  how- 
ever, be  repeated,  that  it  is  impossible  to  lay  down  any 
general  rule  applicable  to  cases  where  no  time  is  ap- 
pointed for  performing  the  agreement.  Indeed,  through- 
out this  chapter,  it  has  been  found  impossible  to  treat  the 
subject  of  it  in  an  elementary  manner. 


[    385     ] 


CHAPTER  IX. 

>F  THE  ABSTRACT  AND  CONVEYANCE:  THE  ASSIGN- 
MENTS OF  TERMS,  ATTESTED  COPIES  AND  COVE- 
NANTS FOR  TITLE,  TO  WHICH  A  PURCHASER  IS 
ENTITLED  :  OF  SEARCHING  FOR  INCUMBRANCES  : 
AND  OF  RELIEF  IN  RESPECT  OF  INCUMBRANCES. 


SECTION  I. 

Of  the  Abstract  and  Conveyance. 

1  HE  vendor  must  at  his  own  expense  furnish  the  pur- 
ih^ger  with  an  abstract  of  his  muniments  (I),  and  deduce 
l  dear  title  to  the  estate.  The  abstract  ought  to  mention 
very  incumbrance  whatever  affecting  the  estate,  and 
hould,  therefore,  contain  an  account  of  every  judgment 
>y  which  the  estate  is  affected  (a) ;  but  equity  considers 
t  complete  whenever  it  appears,  that  upon  certain  acts 
lone,  the  legal  and  equitable  estates  will  be  in  the  pur- 
chaser ;  which  may  be  long  before  the  title  can  be  com- 
peted (£).  This  rule,  however,  is  properly  confined  to 
ases  where  the  seller,  and  persons  who  are  trustees  for 
um,  can  make  a  title ;  for  if  the  concurrence  of  a  stranger 
s  necessary,  and  he  is  not  bound  to  join,  the  abstract 

(a)  Richards  v.  Barton,  1  Esp.         (b)  See  8  Ves.  jun.  436 ;  and 
i.  26$.  1  Jac.  &  Walk.  421 . 


(I)  Formerly  the  title-deeds  themselves  were  delivered  to  the  pur- 
rhaser,  and  his  solicitor  prepared  the  abstract  at  his  expense ;  and  the 
ibttract  was  compared  with  the  title-deeds  by  the  counsel  before  whom 
t  wis  laid.     See  Temple  v.  Brown,  6  Taunt.  60. 

C  C 
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cannot  be  deemed  perfect  until  it  shows  that  he  has  given 
perfection  to  the  title  (c). 

The  abstract  is  delivered  for  the  following  purposes: 
l  st,  That  the  purchaser  may  see  whether  the  title  is  such 
as  he  will  accept.  He  has  also  a  right  to  it  after  he  has  taken 
an  opinion,  in  order  to  take  another  opinion  in  case  he  is 
not  satisfied  with  that,  and  for  the  purpose  of  taking  fur- 
ther objections,  and  of  further  considering  the  title.  He 
must  have  it  too  for  another  purpose,  to  assist  him  in  pre- 
paring his  conveyance,  that  he  may  see  who  must  be  made 
parties,  what  form  of  conveyance  is  expedient,  what  par- 
cels are  to  be  inserted,  and  the  like  (d).  As  to  the  general 
property  in  the  abstract,  it  is  hard  to  say  who  may 
have  it ;  while  the  contract  is  open,  it  is  neither  in  the 
vendor  nor  in  the  vendee  absolutely ;  but,  if  the  sale  goes 
on,  it  is  the  property  of  the  vendee ;  if  the  sale  is  broken 
off,  it  is  the  property  of  the  vendor.  In  the  mean  time 
the  vendee  has  a  temporary  property,  and  a  right  to  keep 
it,  even  if  the  title  be  rejected,  until  the  dispute  be  finally 
settled,  for  his  own  justification,  in  order  to  show  on  what 
ground  he  did  reject  the  title  (e).  If  the  purchase  go  off, 
not  only  is  the  abstract  to  be  returned,  but  no  copy  to 
be  kept,  lest  it  should  be  used  for  a  mischievous  pur- 
pose (f) ;  and  although  the  purchaser  pays  for  the  opi- 
nion, yet,  for  the  same  reason,  that  ought,  it  should  seem, 
to  be  returned  with  the  abstract  (g). 

In  a  case  where  the  purchaser  returned  the  abstract  to 
the  seller,  to  answer  the  queries  and  opinion  of  counsel,  it 
was  held,  that  he  (the  purchaser)  might  maintain  trover 
against  the  seller  for  the  abstract,  although  the  seller 

(c)  Lewin  v.  Guest,  1  Russ.  325.  (/)  2  Taunt.  277,  per  Law- 

(rf)  See  2  Taunt  276,  per  Mans-  rence,  J. 

field,  C.J.  (g)  See  and  consider  2  Taunt. 

(0  2  Taunt.   278,   per  Cham-  270,  per  Mansfield,  C.  J. 
bre,  J. 
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imself  might  ultimately  be  entitled  to  the  abstract.  The 
smporary  property  of  the  purchaser  in  the  abstract  was 
ufficient  to  enable  him  to  maintain  the  action  (A). 

The  seller  is  bound  to  produce  the  deeds,  in  order  that 
be  abstract  may  be  examined  with  them,  although  they 
re  not  in  his  possession,  and  the  purchaser  is  not  to  be 
Qtitled  to  the  custody  of  them.  But,  if  they  are  in  the 
ossession  of  a  third  person,  the  purchaser's  solicitor,  it 
2ems,  must  send  to  the  place  where  the  deeds  are,  in 
rder  to  examine  them  with  the  abstract,  and  the  seller 
lust  pay  the  expense  of  the  journey  (i),  (I). 

The  strict  rule  seems  to  be,  that  the  vendor  must  pro- 
ure  the  fee  to  be  vested  either  in  himself,  or  a  trustee 
>t  him  ;  and  that  a  purchaser  is  not  compellable  to  bear 
le  expense  of  a  long  conveyance,  on  account  of  the  legal 
rtate  having  been  outstanding  for  a  length  of  time,  or  of 
le  estate  being  subject  to  incumbrances  which  are  to  be 
aid  off  (A:).  It  is  not,  however,  very  usual  to  insist  upon 
lis,  unless  the  title  cannot  be  perfected  without  a  private 
rt  of  parliament ;  in  which  case,  the  expense  of  obtaining 
,  is  always  borne  by  the  vendor. 

(h)  Roberts  v.  Wyatt,  2  Taunt.  268. 
(t )  Sharp  v.  Page,  Rolls,  1315,  MS. 
(Jr)  See  1  H.  Blackst.  280. 


(I)  Sale  by  assignees  of  a  bankrupt.  A  settlement  of  1 763  was  in 
lie  possession  of  a  former  purchaser,  and  there  was  only  a  covenant  to 
reduce  a  copy  of  it.  A  bill  was  filed  by  the  assignees  for  a  specific 
erformance.  The  purchaser  was  informed  that  the  settlement  was  in 
le  possession  of  a  gentleman  in  the  country,  and  might  be  seen  there. 
le  was  ready  to  covenant  to  produce  it.  The  purchaser  submitted  to 
le  Master  that  it  was  the  duty  of  the  sellers  to  produce  the  deeds 
tated  in  the  abstract  before  the  Master,  or  to  the  purchaser  s  solicitor 
i  London.  The  Master  stated,  that  he  would  make  inquiry  of  con- 
eyancers,  what  the  practice  in  such  cases  was,  and  afterwards  decided, 
isi  the  purchaser  s  solicitor  ought  to  send  to  Baldock,  where  the  deeds 
'ere,  to  compare  the  abstract  with  the  settlement,  but  that  the  sellers 
tight  to  pay  the  expenses  of  such  journey. 

C  C    2 
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Unless  there  be  an  express  stipulation  to  the  contrary, 
the  expense  of  the  conveyance  falls  on  the  purchaser  (/) ; 
who,  as  we  have  already  seen,  must  in  that  case  prepare 
and  tender  the  conveyance  (w).  The  expense  attending 
the  execution  of  the  conveyance  is,  however,  always  borne 
by  the  vendor. 

If  the  estate  be  copyhold,  the  purchaser  must  bear  the 
expense  both  of  the  surrender  to  him  and  of  his  admis- 
sion (w) ;  and  a  vendor  is  not  obliged  to  pay  the  fine  due 
on  the  admission  of  the  vendee,  although  he  covenant  to 
surrender  and  assure  the  copyholds  at  his  own  costs  and 
charges  (p)  ;  because,  it  is  said,  the  title  is  perfected  by 
the  admittance,  and  the  fine  is  not  due  till  after  (p). 

If  a  draft  be  altered  by  either  party,  although  the  altera- 
tion be  such  as  would  be  supported  by  the  Courts,  yet  Ac 
draft  as  altered  should  not  be  ingrossed  without  a  com* 
munication  being  first  made  to  the  other  party  (y). 

A  purchaser  has  a  right  to  require  the  vendor  himself 
to  surrender  the  estate,  if  copyhold,  and  to  execute  the 
conveyance,  if  freehold  ;  and  he  cannot  be  compelled  to 
accept  either  a  surrender,  or  conveyance,  under  a  power 
of  attorney,  unless  an  actual  necessity  appears  for  it  (r); 

(/)  See  2  Ves.  jun.   155  ;  and  Eliz.779;  Mo.  622,  pi.  851;  and 

note,  this  is  the  universal  practice  supp.   to   Co.   Copy.  8.  10;  and 

of  the  Profession.  Parkins  v.  Titus,  MS.  In  the  ft* 

(m)  Supra,  ch.  4.  edition,  the  author  cited  WUowtt» 

(a)  Drury  v.  Man,  1  Atk.  95,  case,  1 3  Rep.  1,  as  subversive  of 

Sanders's  edition.  the  authority  of  Dtelton  v.  Hm- 

(o)  Graham  v.  Sime,  1  East,  632.  mond,  as  reported  in  Coke;  bat 

(p)  Dalton  v.  Hammond,  4  Co.  upon  further  consideration  ke  fe 

28  a ;  Rex  t>.  Lord  of  the  Manor  satisfied  that  he  was  wrong, 

of  Hendon,  2  Term    Rep.  484;  (q)  See   Staines  v.  Moms,  ! 

and  see  Fishe  v.  Rogers,  1  Rol.  Ves.  &  Bea.  15. 

Abr.   506,   (A.)  pi.   1  ;    3  Burr.  (r)  Mitchel   v.  Neafe,  2  V» 

1543;  Lex  Cust.  p.  163  ;  Wood's  670  ;  Richards  v.  Barton,  1  E«P- 

Inst.  p.  137  ;  Gilb.  Ten.  205  ;  1  Ca.  268  ;  and  see  Hid.  115 ;  Nod 

Watk.   Copy.  286  ;   sed  gu.  and  v.  Weston,  6  Madd.  50. 
see   Dalton   v.   Hammond,    Cro. 
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for  it  tends  to  multiply  his  proofs,  and  he  may  be  put 
under  difficulties  by  these  means  ;  the  letter  of  attorney 
may  be  lost,  and  the  party  is  obliged  to  prove  the  execu- 
tion of  it  (s).  A  letter  of  attorney  may  be  revoked  the 
next  moment,  that  revocation  may  be  notified  to  the 
attorney  without  the  purchaser's  knowledge,  and  then 
the  conveyance  would  be  void  ;  and  the  purchaser's  only 
remedy  would  be  a  suit  in  equity  (/). 

Besides,  the  vendor  may  be  dead  at  the  time  the  power 
is  exercised,  and  in  that  case  the  execution  would  be  void, 
as  a  power  of  this  nature  expires  by  the  death  of  the  prin- 
cipal («).  For  this  reason,  where  a  purchaser  chooses  to 
permit  the  conveyance  to  be  executed  by  attorney,  the 
attorney  should  execute  a  declaration  of  trust,  that  he  will 
stand  possessed  of  the  purchase-money  in  trust  for  the 
purchaser,  until  it  either  appear  by  satisfactory  evidence, 
that  the  vendor  was  alive  at  the  time  of  the  execution  of 
the  deed,  or  if  he  shall  be  dead,  until  the  estate  is  duly 
conveyed  to  the  purchaser. 

As  a  purchaser  cannot  be  required  to  take  a  conveyance 
executed  by  attorney,  so,  on  the  other  hand,  if  a  vendor 
only  covenant  to  surrender  or  convey  lands  to  a  purchaser 
upon  request,  he  is  not  compellable  to  appoint  an  attorney 
for  that  purpose  (s). 

Where  the  estate  lies  in  a  register  county,  the  con- 
veyance should  be  registered  as  soon  as  it  is  executed. 
Mr.  HiUiard  remarks  (y)  that,  by  the  statutes  for  registry, 
there  is  no  time  limited  for  registering  deeds ;  and  that 
it  is  therefore  obvious  from  an  inspection  of  the  acts,  how 

(s)  8ee  Johnson  v.  Mason,  1  (u)    Shipman    v.    Thompson, 

Eip.Cs.  89.  Wynne  v.  Thomas,  Willes,  105, 

if)  Per   Lord  Hardwicke,    in  565 ;  Wallace  v.  Cooke,  5  £sp. 

Mttchel  v.  Neale,  ubi  sup.  Ca.  117. 


As  to  the  revocation  of  a  power  of  (x)  Symms  v.  Lady  Smith,  Cro. 

attorney,  see  Walsh  v.  Whitcomb,  Car.  299 ;  Godb.  445. 

2  Esp.  Ca.  665.  (,y)  N.  (2)  to  Shep.  Touch.  1 16. 
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necessary  it  is,  that  deeds  should  be  registered  immediately 
on  their  being  executed:  to  enforce  this  the  more  strongly, 
he  adds,  it  may  not  be  useless  to  consider,  if  a  subsequent 
conveyance  or  mortgage  should  be  executed  for  a  valuable 
consideration,  and  from  an  almost  momentary  inattention 
or  delay  of  the  first  vendee,  or  mortgagee,  in  not  imme- 
diately registering,  the  second  vendee  or  mortgagee  should 
register  first ;  whether,  in  such  case,  the  first  vendee  or 
mortgagee  doth  not  thereby  become  in  a  worse  situation 
than  he  would  have  been  by  law,  in  case  the  registering 
acts  had  not  been  made. 

It  is  very  clear  that  in  the  case  put,  the  subsequent 
purchaser  or  mortgagee,  unless  he  had  notice,  would  pre- 
vail over  the  first  vendee  or  mortgagee.  And  it  must  be 
remarked,  that,  by  delaying  to  register  his  conveyance,  a 
purchaser  gives  a  prior  incumbrancer,  who  may  hare 
neglected  to  register  his  incumbrance,  an  opportunity  of 
retrieving  his  error,  and  thereby  establishing  his  demand 
on  the  estate ;  for  the  acts  only  say  that  deeds  shall  be 
void,  unless  such  memorial  thereof  is  registered,  as  by  the 
acts  is  directed,  before  the  registering  the  memorial  under 
which  the  subsequent  purchaser  claims  (z). 

It  appears,  therefore,  that  there  are  two  cogent  reasons 
why  a  memorial  of  the  conveyance  should  be  duly  re- 
gistered  immediately  after  the  execution  of  the  conveyance; 
the  one,  that  a  prior  incumbrancer  might,  during  the  de- 
lay, register  his  incumbrance  ;  the  other,  that  the  delay 
might  give  an  unprincipled  vendor  an  opportunity  of 
selling  the  estate  to  a  bond  fide  vendee  without  notice; 
who,  if  he  registered  his  deeds  before  the  registry  of  the 
first  .conveyance,  would  certainly  prevail  against  the  first 
purchaser. 

(z)  Vide  infra  in  this  chapter,  and  chapter  16* 
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SECTION    II. 

Of  Assignments  of  Terms. 

A  purchaser  may  require  an  assignment  of  all  out- 
standing terms,  of  which  he  could  avail  himself  in 
ejectment,  to  attend  the  inheritance ;  and  if  the  purchaser 
leave  them  outstanding,  he  may  not,  perhaps,  have  the 
fall  enjoyment  of  his  estate,  without,  at  some  future  pe- 
riod, being  himself  at  the  expense  of  getting  them  in :  for 
even  a  mortgagee  would  be  very  unwilling  to  advance 
money  on  the  estate,  unless  the  terms  were  assigned,  lest 
a  subsequent  mortgagee  or  purchaser,  without  notice, 
should  obtain  an  assignment  of  them,  and  so  over-reach. 
the  prior  mortgage.  

I.  The  position  that  a  purchaser  may  require  an  assign- 
ment of  all  outstanding  terms,  of  which  he  can  avail  him*- 
self  in  ejectment,  to  attend  the  inheritance,  naturally  calls 
our  attention  to  the  cases  in  which  a  term  may  be  used* 
upon  an  ejectment.  We  have  already  seen  that,  in  some- 
cases,  the  possession  of  the  cestui  que  trust  may  operate 
as  a  bar  to  his  trustee  («).  So  where  a  purchaser  is  not,  , 
at  the  time  of  his  contract,  aware  of  the  term,  and  its  ex- 
istence 'would  endanger  or  affect  his  title,  a  fine  levied, 
with  five  years  nonclaim,  will  operate  as  a  bar  to  the  trus- 
tee of  the  term  (b) ;  although  where  the  term  is  assigned 
in  trust  for  the  purchaser,  a  fine  levied  will  not  affect  it, 
because  such  a  construction  would  be  manifestly  contrary 
to  the  intention  of  the  parties  (c).    But  as  the  law  on  these 

(a)  Supra,  p.  354.  80 ;  1  Lev.  270.     See  Smith  v+ 

(b)  Iseham  v.  Morrice,  Cro.  Car.     Pierce,    Carth.    100 ;    Basket    r*. 
109,  5th  resol. ;  2  Ventr.  329.  Peirce,  1  Vera.  226. 

(c)  Freeman  v»  Barnes,  1  Ventr. 
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points  is  not  well  settled,  it  may  be  laid  down  as  a  general 
rule,  that  nearly  all  terms  for  years,  however  ancient,  and 
notwithstanding  any  adverse  possession  or  fines,  may  be 
required  by  a  purchaser  to  be  assigned  to  attend  the  in- 
heritance ;  and  where  a  term  has  once  been  assigned  to 
attend  the  inheritance,  although  at  a  period  very  remote, 
and  it  has  been  since  treated  as  a  subsisting  term  by  de- 
clarations in  the  subsequent  deeds,  that  the  person  in 
whom  it  is  vested  shall  stand  possessed  of  it  in  trust  to. 
attend  the  inheritance,  a  purchaser  can  never  be  advised 
to  permit  the  term  to  continue  outstanding,  because 
it  is  clear,  that  it  may  be  used  against  him  upon  an  eject- 
ment. Nor  is  it  any  answer  to  a  purchaser's  claim,  that 
the  term  has  already  been  recently  assigned  to  attend  the 
inheritance. 

Where  terms  for  years  are  raised  by  settlements,  it  is 
usual  to  introduce  a  proviso,  that  they  shall  cease  when 
the  trusts  are  at  an  end.  In  well-drawn  deeds,  this  pro- 
viso always  expresses  three  events:  1st,  the  trusts  never 
arising ;  2dly,  their  becoming  unnecessary  or  incapable 
of  taking  effect ;  or,  3dly,  the  performance  of  them.  But 
it  frequently  happens,  in  ill-penned  instruments,  that  these 
events  are  not  accurately  expressed,  or  not  all  provided 
for ;  and  in  those  cases  it  must  be  seen  whether,  in  the 
events  which  have  happened,  the  term  has  ceased,  for  if 
it  has  not,  the  purchaser  must  require  an  assignment  of 
the  term.  To  illustrate  this  doctrine,  let  us  suppose  a 
term  for  years  to  be  created  for  raising  a  sum  of  money 
for  the  first  son  of  A,  who  shall  attain  twenty-one,  and 
that  it  is  declared  by  the  deed,  that  when  the  trusts  are 
performed,  the  term  shall  cease.  Now,  in  this  case,  if  A 
should  not  have  a  son  who  attains  twenty-one,  the  trusts 
would  not  have  arisen,  and  consequently  could  not  be  per- 
formed ;  and  it  seems  that  the  term  will  notecase;  the 
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event  which  happened  not  being  provided  for  in  the  de- 
claration for  cesser  of  the  term. 

In  a  late  case  (d),  which  has  already  been  referred  to,  it 
appeared,  that  under  a  power  Mr.  Walsh  Porter  had,  by 
deed,  charged  the  estate  in  question  with  the  payment  of 
5,000/.  to  the  children  of  his  then  intended  marriage,  at 
such  time  or  times,  and  in  such  proportions,  and  in  such 
manner  as  thereinafter  mentioned.  And,  by  the  same  deed, 
in  further  exercise  of  his  power,  he  appointed  the  estate 
to  trustees  for  five  hundred  years,  upon  the  usual  trusts  to 
raise  the  5,000/.  payable  to  sons  at  twenty-one,  and 
daughters  at  twenty-one,  or  marriage,  with  the  usual  pro- 
vision for  raising  maintenance  in  the  mean  time.  And  it 
was  provided,  that  if  no  child  should  become  entitled  to 
the  portions,  or  if  the  person  or  persons  to  whom  the  next 
estate  of  inheritance  of  and  in  the  said  manor,  &c  in  re- 
version or  remainder,  expectant  on  the  determination  of  the 
said  term  of  five  hundred  years,  shall,  for  the  time  being, 
belong,  do,  and  shall,  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  Edmund  Lambert  and  Thomas  Gorman, 
(the  trustees  of  the  term)  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  well  and 
sufficiently,  to  his  and  their  good  liking,  secure  to  be  paid 
the  portion  or  portions  hereinbefore  provided,  or  intended 
to  be  provided,  for  such  child  or  children,  or  so  much 
thereof  as  shall  be  remaining  unpaid  (all  such  maintenance 
and  interest  as  is  hereinbefore  mentioned  being  first 
raised  and  satisfied) ;  and  in  case  all  and  every  of  the 
trusts  declared  as  aforesaid,  of  and  concerning  the  said 
term,  shall  in  all  things  be  performed  and  satisfied,  or 
shall  be  discharged,  either  by  becoming  incapable  of  being 
performed,  or  by  any  other  means,  and  the  trustees  shall 

(<f)  Hays  v.  Bailey,  Rolls,  10th  August  1813,  vide  supra,  p.  319. 
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be  paid  their  expenses,  then  the  term  should  cease.  The 
portions  were  paid  to  the  personal  representatives  of  the 
surviving  trustee,  with  all  interest  and  maintenance  money 
up  to  the  day  of  payment,  by  the  reversioner,  "  in  order," 
as  it  was  declared,  "  to  discharge  the  estates  from  the 
portions,  and  that  the  term  might  cease  by  virtue  of  the 
proviso  contained  in  the  deed  of  appointment ;"  and  a 
regular  release  was  executed  by  the  trustees  of  the  term 
upon  receipt  of  the  money.  The  estate  was  sold,  and 
the  purchase  completed.  The  purchaser  sold  agaiu ;  and 
it  appeared,  that  one  of  the  children  was  still  under  age; 
and,  it  was  insisted,  that  the  payment  to  the  trustees  did 
not  discharge  the  estate  from  the  portions.  The  seller  filed 
a  bill  for  a  specific  performance.  It  was  argued,  that  the 
term  in  the  event  had  ceased ;  but  the  Master  of  the  Rolls, 
(Sir  William  Grant),  suggested  that,  although  the  term 
might  have  ceased,  yet  the  portions  would  still  remain 
charged  on  the  estate  under  the  charge  in  the  deed.  It 
was,  however,  submitted,  that  the  charge,  and  the  term, 
and  the  trusts  of  it,  must  all  be  taken  together.  The 
portions  would  have  been  as  much  a  charge  on  the  estate 
under  the  trust  of  the  term  as  they  were  under  the  express 
charge.  If  the  term,  which  was  the  legal  and  substantial 
security,  was  gone  at  law,  it  was  impossible  for  equity  to 
say  that  the  charge  yet  subsisted.  The  very  intention  of 
the  parties  would  be  frustrated  by  such  a  decision.  The 
portions  were  to  be  paid,  according  to  the  charge,  to  the 
children  in  the  manner  after  mentioned ;  and  one  mode 
afterwards  mentioned  was  a  payment  to  the  children 
through  the  medium  of  the  trustees.  The  proviso  was 
inserted  to  meet  the  very  case  which  happened.  The 
trustees  were  persons  in  whom  the  party  making  the 
charge  reposed  confidence ;  and  he,  the  creator  of  the  trust, 
had  expressly  provided,  that  if  the  reversioner  should  be 
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desirous  to  discharge  the  estate  before  the  children  were 
capable  of  receiving  the  portions  (for,  if  they  were  of  age, 
the  portions  would,  of  course,  be  payable  to  themselves) 
he  might  pay  the  money  to  the  trustees  for  them,  or  even 
secure  it  to  the  good  liking  of  the  trustees.  Equity  had 
no  power  to  say,  that  this  was  not  a  discreet  act ;  and  that 
the  portions,  although  paid  to  the  trustees  precisely  as 
directed  by  the  deed,  should,  for  the  great  security  of 
the  infants,  still  remain  charged  on  the  estates.  The  term 
had  unquestionably  ceased  at  law  ;  and  the  portions 
which  it  was  raised  to  secure,  had,  of  course,  ceased  with 
it  In  support  of  the  objection,  it  was  argued,  that  the 
portions  were  not  payable  by  the  charge  till  the  children 
attained  twenty-one,  and  that  they  could  not  before  that 
period  be  paid  to  the  trustees,  so  as  to  discharge  the 
estate  from  them.  The  Master  of  the  Rolls  said,  that  he 
was  inclined  to  be  of  opinion,  that  the  charge  would  run 
with  the  term  which  would  regulate  the  mode  of  payment ; 
but  he  doubted  whether  the  term  would  cease,  for  it  was 
required,  that  "  all  such  maintenance  and  interest  shoijld 
be  first  raised  and  satisfied."  Now  maintenance  was  to 
be  raised  till  the  children  attained  twenty-one.  Then  how 
can  it  be  said  that  that  is  done  until  the  child  attained 
twenty-one  ?  That  circumstance  must  concur ;  all  the 
trusts  must  be  performed  ;  it  is  in  the  conjunctive.  His 
Honor  doubted  therefore  whether  the  charge  would 
cease.  Under  these  circumstances,  he  should  think  that 
the  purchaser  would  not  be  forced  to  take  the  title ;  and 
therefore  he  overruled  the  exception  to  the  Master's  report 
against  the  title.  - 

This  objection  was  not  considered  in  the  argument.  It 
might,  had  the  point  been  made,  have  been  insisted,  that 
the  direction  in  the  deed,  that  "  all  such  maintenance  and 
interest  being  first  raised  and  satisfied,"  must  be  confined 
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to  maintenance  and  interest  up  to  the  time  of  payment  of 
the  principal.  The  interest  was  the  fruit  of  the  principal ; 
and  when  the  principal  was  paid,  it  would  yield  interest, 
and  that  would,  of  course,  be  the  fund  for  maintenance. 
The  ground  taken  against  the  title  makes  the  reversioner 
still  liable  to  pay  interest  under  the  charge  in  the  deed, 
although  he  has  paid  off  the  principal,  which  will  produce 
interest  Could  he  file  a  bill  against  the  trustees  to  pay 
him  the  interest  of  the  5,000/.  which  he  paid  to  them? 
Could  the  trustees  file  a  bill  against  the  owner  of  the 
estate  for  payment  of  the  interest,  although  they  had  the 
5,000  /.  in  the  funds  ?  And,  if  not,  does  it  not  follow  that 
the  interest  was  no  longer  a  charge  on  the  estate  ?  The 
construction,  which  depends  on  the  general  expression  in 
the  deed,  wholly  defeats  the  intention  of  the  parties,  that 
the  reversioner  might,  at  any  time,  relieve  the  estate  from 
the  charge  altogether,  upon  payment  of  the  portions.  The 
power  supposed  to  be  reserved  to  the  owner  is,  to  pay  off 
the  principal,  and  yet  leave  the  estate  subject  to  the  in- 
terest The  decision,  in  this  case,  proves,  that  the  charge 
of  the  interest  is  as  serious  an  objection  to  the  owner's 
title  as  the  charge  of  the  principal.  If,  therefore,  the 
payment  of  the  principal  has  any  operation,  it  is  to  make 
the  owner  pay  ten  per-cent.  interest  instead  of  five.  But, 
it  is  admitted,  that  the  portions  might  be  paid  to  the 
trustees  before  the  children  attained  twenty-one.  Now, 
as  the  maintenance  and  interest  were  to  be  Jirst  raised 
and  paid,  it  must  necessarily  be  intended,  that  the  main- 
tenance was  such  as  had  already  accrued ;  for,  how  could 
the  trustees  raise  by  anticipation  what  might  never  become 
due  ?  The  proviso  for  cesser  embraced,  1st,  the  event  of 
there  being  no  child  who  should  become  entitled  to  the 
portion ;  2d,  the  payment  of  the  portions  to  the  trustees ; 
3d,  the  performance  of  the  trusts.     There  are  some 
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general  words  in  the  proviso  which  are  unskilfully  intro- 
duced ;  bnt  this  was  the  intention,  and  the  words  Are  suffi- 
cient to  effectuate  it.  The  word,  and9  introducing  the 
third  event,  must,  it  is  submitted,  be  read  or ;  for  the 
second  and  third  events  could  not  happen  together.  The 
case  was  afterwards  heard  upon  appeal  before  the  Lord 
Chancellor,  but  it  had  become  unnecessary  to  decide  the 
above  point,  and  his  Lordship  gave  no  opinion  upon  it. 

Where  a  portion  is  secured  by  a  term  of  years,  and  the 
term  is  directed  to  cease  upon  payment  of  the  money,  and 
the  estate  is  sold  before  the  portion  is  paid,  it  sometimes 
happens  that  the  purchaser  is  desirous  to  keep  the  term  on 
foot,  and  the  following  plan  has  been  adopted  for  that  pur- 
pose.— A  fictitious  mortgage  is  first  made  of  the  term  for 
raising  the  portion,  to  a  friend  of  the  purchaser's  in 
which  the  purchase  is  not  noticed  ;  then  the  estate  is  con- 
veyed to  the  purchaser  in  the  usual  way,  subject  to  the 
mortgage ;  and  then,  by  a  subsequent  deed,  the  supposed 
mortgagee  declares  that  he  has  been  paid  off,  and  that 
he  will  stand  possessed  of  the  term  in  trust  for  the  pur- 
chaser, and  to  attend  the  inheritance.  Now,  this  plan, 
although  certainly  ingenious,  is,  I  fear,  ineffectual.  It  is 
impossible  to  read  the  deeds  bearing  date,  as  they  ne- 
cessarily must  do,  within  a  day  or  two  of  each  other, 
without  seeing  that  the  whole  proceeding  is  fictitious ; 
and  if  the  term  should  be  set  up  in  ejectment,  it  would  be 
quite  open  to  the  adverse  party  to  insist  that  the  deeds 
were  nugatory.  And  when  the  fact  is  once  established, 
that  the  portion  was  paid  off  without  a  bonAJide  mortgage, 
it  should  seem  that  the  term  must  cease,  by  force  of  the 
proviso  in  the  deed  creating  it,  and  that  no  artifice  of  the 
parties  can  keep  it  alive. 


II.  We  may  now  consider  shortly  the  leading  rules  on 
the  doctrine  of  merger  of  terms   of  years,   without  a 
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knowledge  of  which  the  practical  conveyancer  must  fre- 
quently be  at  a  loss  to  know  of  what  terms  to  require  an 
assignment. 

Where  a  term  of  years  and  the  inheritance  meet  in  one 
person  in  the  same  right,  the  term  is  extinct. 

So  a  man  cannot,  Sir  Edward  Coke  says,  have  a  term 
for  years  in  his  own  right,  and  a  freehold  in  auter  droit, 
to  consist  together  (e) ;  and  he  illustrates  this  rule  by 
stating,  that  where  a  man,  lessee  for  years,  takes  a  feme 
lessor  to  wife,  the  term  is  extinct.  But  this  position 
appears  to  be  contradicted  by  the  case  of  Lichden  v. 
Winsmore  (J),  in  which  it  was  held,  that  if  there  be 
lessee  for  years,  reversion  for  life  to  A>  a  married  woman, 
and  the  lessee  grant  his  estate  to  the  husband,  and  then 
the  wife  dies,  the  term  is  not  extinct,  because  the  husband 
has  the  estates  in  several  rights,  for  the  freehold  was  in 
the  wife,  and  the  husband  was  merely  seised  in  her  right ; 
or,  to  speak  more  correctly,  the  freehold  was  in  the  hus- 
band and  wife,  although  in  her  right  (g). 

And  it  is  clear,  that  if  in  a  case  like  this,  the  coalition 
be  not  occasioned  by  the  act  of  the  termor,  the  term  will 
not  merge.  Thus,  the  descent  of  the  fee  upon  the  wife  of 
a  termor  for  years  after  the  intermarriage  will  not  drown 
the  term,  because  the  estates  do  not  coalesce  by  the  act 
of  the  termor  for  years  (A),  and  the  term  he  holds  in  his 
own  right,  and  the  freehold  in  right  of  his  wife.  This 
was  decided  in  the  reign  of  James  I.  by  Fleming,  C.  J. 
and  Fenner  and  Croke,  Justices,  against' the  opinion  of 
Williams,  Justice,  who,  even  after  judgment  was  given, 
said  to  the  counsel  at  the  bar  that,  as  clear  as  it  was  that 

(e)  1  Inst.  338  b.  See  9  East,  (g)  See  Polyblank  v.  Hawkins, 
372.                                                        Dougl.  329. 

(f)  2  Roll.  Rep.  472;  1  Ro.  (h)  Lady  Piatt  v.  Sleap,  Cro. 
Abr.934,  pi.  10;  Ben.  HI ;  and  Jac.  275;  1  Bulst.  118;  Jenk. 
see  Thorn  v.  Newman,  3  Swanst.     2d  Cent.  pi.  38. 

603. 
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they  were  at  the  bar,  so  clear  it  was  that  the  terra  was 
extinct;  and  in  other  respects  expressed  himself  very 
violently,  so  that  Sir  Edward  Coke's  doctrine  was  not 
over-ruled  without  opposition. 

Where,  however,  a  husband  termor  for  years,  seised  of 
the  freehold  in  right  of  his  wife,  has  issue  by  the  wife,  so 
that  he  is  entitled,  in  his  own  right,  as  tenant  by  the 
curtesy,  there  seems  reason  to  contend  that  the  term  will 
merge  (i). 

A  term  vested  in  a  person  as  executor  may  belong  to 
him  beneficially  ;  and  it  therefore  seems,  that  if  he  pur- 
chase the  reversion,  the  term  will  be  extinct ;  although  it 
is  usual  in  practice  to  require  an  assignment  of  such  a 
term  on  a  future  purchase  of  the  inheritance ;  and  this 
practice  is  sanctioned  by  an  obiter  dictum  of  Lord  C.  J. 
Holt  s  in  Cage  v.  Acton  (A),  where  he  admitted  (as  a  point 
perfectly  clear)  that  if  a  man  hath  a  term  as  executor,  and 
purchases  the  reversion,  this  is  no  extinguishment.  But 
in  Brooke's  Abridgment,  it  is  in  three  several  places  (/) 
stated  to  have  been  held  by  the  Judges  Hales  and  Wbor- 
wood,  in  4  Edw.  VI.  that  if  a  man  has  a  lease  for  years  as 
executor,  and  afterwards  purchases  the  land  in  fee,  the 
lease  is  extinct ;  and  this  position  is  cited  and  not  denied 
in  several  cases  (iw),  and  is  adopted  by  Rolle  in  his  Abridg- 
ment (w).  So  in  a  case  in  Leonard  (o),  Dyer  explicitly 
laid  down  the  same  doctrine ;  and  it  has  been  treated  as 
clear  law,  in  two  cases,  one  of  which  is  reported  by 
Hetly  (jp),  and  the  other  by  Freeman  (q).  And  in  one 
case  one  of  the  Judges  thought,  that  even  the  descent  of 

{i)  See  1  Bulstr.  1 1 8.  (m)  3  Leo. Jl  1 ;  2  Rolle  s  Rep. 

(k)  1  Salk.  326 ;  Com.  69  ;  and  472. 
tee  Webb  v.  Russell,  3  Term  Rep.         (»)  I  Ro.  Abr.  934,  pi.  9. 
393.  (o)  4  Leo.  37,  pi.  102. 

(/)  Bro.  Abr.  Extinguishment,         (p)  Het.  36. 
$4>  Leases,  63,  Surrender,  52.  (?)  1  Freem.  289,  pi.  338. 
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the  fee  on  the  executor  would  merge  the  term  (r),  although 
Lord  Chief  Baron  Gilbert  justly  questions  this  position  (*)• 
The  rule,  that  a  purchase  of  the  fee  by  the  executor  shaH 
merge  the  term,  appears  to  be  founded  in  reason  as  well 
as  upon  authority ;  for,  as  far  as  his  own  interest  is  con- 
cerned, there  cannot  be  any  reason  why  the  term  should 
not  merge.  It  is  admitted,  however,  on  all  hands,  that 
the  term  shall  not  be  extinct  as  to  creditors,  and  this  I 
am  induced  to  believe,  from  Lord  Raymond's  report  of 
Cage  v.  Acton,  is  all  that  Lord  Chief  Justice  Holt 
meant  (0,  although  his  dictum  is  so  generally  stated  in 
Comyns's  and  Salkeld's  reports  of  this  case.  At  any  rate, 
it  was  an  obiter  dictum,  and  cannot  affect  a  doctrine  ap- 
parently so  well  established ;  and  it  is  therefore  submitted 
to  the  reader,  that  in  a  case  of  this  nature  the  term  must 
merge  in  the  inheritance,  except  as  to  creditors. 

But  a  man  may  have  a  freehold  in  his  own  right,  *pd 
a  term  in  outer  droit  (u). 

Therefore,  if  a  man  seised  of  the  freehold  intermarry 
with  a  woman  termor  for  years,  the  term  is  not  extinct, 
but  the  husband  is  possessed  of  the  term  in  right  of  his 
wife,  during  the  coverture,  because  he  has  not  done  any 
act  to  destroy  the  term,  and  it  is  cast  upon  him  by  the 
act  of  law  (x). 

So,  if  the  lessee  grant  the  term  to  the  wife  of  the  lessor, 
it  will  not  merge  (y). 

But  if  a  man  possessed  of  a  term  in  right  of  his  wife, 
purchase  the  freehold,  there  seems  ground  to  contend, 
that  the  term  will  merge,  inasmuch  as  the  estates  coalesce 
by  his  own  act,  and  not  as  in  the  case  of  marriage,  by  the 

(r)  See  3  Leo.  1 12.  Comm.  417;  and  see  4  Leo.  33; 

(j)  See  Bac.  Abr.  Leases,  (R.)  Godb.  2 ;  Het.  36. 

(0  1  Lord  Raym.  520.  (y)  Bracebridge  v.  Cook,  fl* 

(w)  1  Inst.  338  b.  Comm.  417. 

(x)  Bracebridge  v.t  Cook,  Plo. 
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act  of  law ;  and  accordingly  in  one  case  (2),  Dyer  held 
the  wife's  term  to  be  extinct  by  the  husband  purchasing 
the  fee ;  and  Manwood,  C.  B.  agreed  with  him ;  and  the 
same  doctrine  appears  to  have  been  held  in  a  case  re- 
ported by  Moore  (a).  Lord  C.  J.  Hobart,  however,  seems 
to  have  been  of  opinion,  that  a  purchase  by  the  husband 
of  the  fee  should  not  extinguish  the  term  (b)9  and  in  this 
opinion  Lord  C.  J.  Holt  appears  to  have  coincided  (c). 

Upon  the  foregoing  principle,  if  the  lessee  make  the 
freeholder  his  executor,  the  term  will  not  merge  (d). 

It  was  formerly  holden,  that  a  term  for  years  could  not 
merge  in  a  term  for  years ;  but  in  Hughes  v.  Robotham  (e), 
it  was  determined,  that  if  therfe  be  two  termors,  he  who 
has  the  less  estate  may  surrender  to  the  other,  and  the 
term  will  merge  in  the  greater :  2dly,  that  although  the 
reversion  be  for  a  less  number  of  years  than  the  term  in 
possession,  yet  the  term  in  possession  shall  drown  in  that 
in  reversion. 

It  remains  to  observe,  that  before  the  statute  of  uses  (/), 
if  a  termor  for  years  was  enfeoffed  to  uses,  equity  would 
not  compel  him  to  execute  the  estate  so  as  to  deprive  him- 
self of  his  term.  The  statute  of  Henry,  by  transferring 
theuseintoa  possession,  would  have  detroyed  the  estates 
of  termors  who  were  enfeoffed  to  uses ;  but  to  prevent 
this  injustice,  an  express  saving  was  introduced  into  the 
act  of  the  rights  of  all  persons  seised  to  uses.  Therefore, 
if  a  fine  or  feoffment  be  levied  or  made  to  a  lessee  for 
years  to  the  use  of  others,  the  term  will  not  he  extinct, 
although  if  the  statute  had  not  been  made,  the  term  would 
■ 

(r)  Godb.  2;  4  Leo.  38.  ral  v.  Sands,  3  Cha.  Rep.  19. 
(a)  Mo.  54,  pi.  157.  (e)  Hughes  v.  Robotham,  Cro. 

(6)  Young  v.  Radford,  Hob.  3.  Eliz.  302.   See  Bac.  Abr.  Leases, 

(c)  See  1  Salk.  326.  (S.)  s.  2 ;   Stephens  v.  Brydges, 

(d)  1   Inst.   338  b;  1  Freem.  V.C.  1821,  MS.  accordingly. 
289,  pL  338.    See  Attorney-gene-        (/)  27  Hen.  VUI.  c.  10,  s.  3. 
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have  been  extinguished  at  common  law  (g).  So,  where 
a  termor  for  years  was  made  a  tenant  to  the  praecipe,  it 
was  held  that  although  the  freehold  vested  in  him  drowned 
the  term  until  the  recovery  was  suffered,  yet,  when  the 
recovery  was  perfected,  the  term  should  revive  (A).  And 
it  seems  that  the  same  rule  must  prevail  where  the  con- 
veyance is  by  lease  and  release,  although  it  has  been 
strenuously  argued,  that  as  the  lease  for  a  year  is  a  sur- 
render in  law  of  the  prior  term,  the  subsequent  release  to 
uses  shall  not  bring  the  case  within  the  saving  of  the 
statute  of  uses.  There  appears,  however,  to  be  no  weight 
in  this  argument ;  a  lease  and  release  being  a  common 
conveyance,  and  deemed  one  assurance ;  and  from  one 
report  of  the  case,  in  which  the  question  arose,  it  seems 
that  the  J  udges  (i)  thought  that  the  term  was  not  extin- 
guished by  the  lease  for  a  year  (k). 

It  may  here  be  remarked,  that  a  deed  purporting  to  be 
an  assignment  of  an  old  term  may,  if  that  term  has  by 
any  accident  ceased,  operate  as  the  creation  of  a  new 
one.  As  in  the  common  case  of  an  assignment  of  a  term 
in  which  the  freeholder  in  reversion  joins  in  granting, 
bargaining,  selling,  and  assigning  the  term;  if  the  old 
term  has  become  void,  it  will  be  resuscitated  by  these 
words  (/). 


III.  The  expense  of  the  assignment  of  any  terms  of 
years  which  a  purchaser  can  require  to  be  assigned  to 
attend  the  inheritance,  must  be  borne  by  the  purchaser 
himself,  but  the  title  to  them  must  of  course  be  deduced 

(g)  Chesney's  case,  Mo.  196,  127;    best    reported    Bac.  Abr. 

pi.  345  ;  7  Rep.  19  b,  20  a,  cited.  Leases,  (R.);  S.  C.  by  the  name  of 

(fi)  Eerrors  v.  Fermor,  2  Roll.  How  v.  Stiles,  3  Keb.  283,  309; 

Rep.  245;  Cro.Jac.643;  Terrie's  2  Lev.  126. 

case,  1  Ventr.  280,  cited.  (/)  SeeDennv.Kemeys,9Ea«t, 

(i)  See  3  Keb.  310.  366. 

(k)  Fountain  v.  Cook,   J  Mod. 
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at  the  expense  of  the  vendor ;  and  if  a  term  has  never 
been  assigned  to  attend  the  inheritance,  the  vendor  must 
bear  the  expense,  not  only  of  deducing  the  title,  but  also 
of  the  assignment  of  the  term  to  a  trustee  of  the  pur- 
chaser's nomination  to  attend  the  inheritance. 

The  rule,  that  terms  of  years  which  have  never  been 
assigned  to  attend  the  inheritance,  must  be  assigned  to  a 
trustee  of  the  purchaser's  nomination,  at  the  vendor's  ex- 
pense, is  not  acknowledged  by  some  gentlemen  of  emi- 
nence, who,  on  the  contrary,  insist  that  the  purchaser 
most  consider  the  term  either  as  a  protection,  or  as  an 
incumbrance.     If  he  deem  it  a  protection,  then  they  con- 
tend that  he  must  assign  it  at  his  own  expense.     If,  on 
the  contrary,  the  purchaser  treat  the  term  as  an  incum- 
brance, they  admit  that  the  vendor  must  discharge  the 
estate  from  it,  and  accordingly  offer  to  merge  the  term  at 
his  expense.     The  general  practice  of  the  Profession, 
however,  is  certainly  in  favour  of  the  purchaser's  right  to 
require  an  assignment  of  the  term  to  attend  the  inherit- 
ance at  the  vendor's  expense ;  and  when  it  is  admitted 
that  the  vendor  may  be  compelled  to  merge  the  term  at 
his  own  expense,  it  seems  very  difficult  to  contend  that 
the  purchaser  may  not  insist  upon  its  being  assigned. 
A  refusal  to  assign  may,  under  these  circumstances,  be 
thought  to  be  a  mere  subterfuge  to  avoid  the  expense  of 
die  assignment,  and  throw  it  upon  the  purchaser.     If  the 
purchaser  insist  upon  an  assignment  of  the  term,  it  seems 
clear  that  the  vendor  cannot  safely  merge  it,  although  the 
purchaser  refuse  to  bear  the  expense  of  the  assignment. 
The  title  appearing  on  the  abstract  is  that  on  which  the 
purchaser  is  to  act,  and  consequently  the  vendor,  after 
delivery  of  the  abstract,  ought  not  merely  of  his  own 
authority  to  do  any  act  to  alter  or  affect  the  title ;  and  a 
trustee  of  a  term  can  scarcely  be  advised,  after  notice  of 

D  d  2 
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a  contract  for  sale  of  the  estate,  (when  he  is  by  construc- 
tion of  equity  become  a  trustee  for  the  purchaser),  to 
merge  the  term  against  the  consent  of  his  cestui  que  trust, 
the  purchaser.  It  would  be  difficult,  therefore,  to  esta- 
blish any  other  rule  than  that  which,  it  is  apprehended,  is 
generally  adopted  by  the  Profession. 

In  some  cases,  perhaps,  assignments  of  terms  may  be 
dispensed  with. 

In  Willoughby  v.  Willoughby  (wi),  Lord  Hard wicke  laid 
it  down,  "  that  where  an  old  term  had  been  assigned 
upon  an  express  trust  to  attend  upon  and  protect  the  in- 
heritance, as  settled  by  such  a  deed,  or  the  uses  of  such  a 
settlement  described  or  referred  to  particularly,  as  it  some* 
times  happens,  and  the  conveyancer  is  satisfied  that  those 
uses  of  the  inheritance  have  never  been  barred  titi 
his  new  settlement  or  purchase  is  made,  he  may  very 
safely  rely  upon  it,  because  the  very  assignment  carries 
notice  of  the  qjd  uses  (I).  Nay,  where  the  assignment- 
has  been  generally  in  trust  to  attend  the  inheritance,  and 
the  parties  approve  of  the  old  trustees,  they  may  safely 
rely  upon  it,  especially  in  the  cases  of  a  purchase  or 
mortgage,  where  the  title  deeds  always  are  or  ought  to  be 
taken  in :  for  if  he  has  the  creation  and  the  assignment  of 
the  term  in  his  own  hands,  no  use  can  be  made  of  it  against 
him.  This,  however,  is  never  relied  upon  in  practice. 
And  a  declaration  of  trust  of  a  term  never  should  be 
relied  upon,  unless  all  the  title  deeds  are  delivered  to  the 
purchaser.  A  mere  declaration  of  trust  will  not  protect 
the  possession  against  a  subsequent  purchaser  bcp&rjjfk 

(m)  l  Term  Rep.  763. 


.  (I)  Qu.  this.    If  the  person  claiming  under  the  settlement  sbooH 
sell  the  estate  to  two  distinct  purchasers,  who  were  equally  innocent,  & 
that  the  second  purchaser,  by  procuring  an  assignment  of  the 
might  exclude  the  first  purchaser  during  the  term. 
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and  without  notice,  who  procures  an  assignment  of  the 
term ;  and  it  has  even  been  held  that  the  custody  of  the 
deeds,  accompanied  by  a  declaration  of  trust  of  the  term, 
is,  as  against  a  bare  declaration  of  trust,  tantamount  to 
an  actual  assignment  (n).  But,  as  we  shall  presently 
see,  a  case  may  perhaps  occur,  in  which  an  assignment 
of  a  term  would  be  a  protection  against  a  declaration  of 
trust  of  it,  accompanied  by  the  deeds ;  so  that  a  prudent 
purchaser  will  scarcely  ever  dispense  with  an  actual 
assignment  of  an  outstanding  tenti. 

Mr.  Butler,  in  his  learned  and  practical  notes  to  Co.  LitL 
lays  down  the  following  rules  respecting  the  cases  in 
which  a  purchaser  should  or  should  not  dispense  with  an 
assignment  of  outstanding  terms  (0). 

"1st  It  may  be  laid  down  as  a  general  rule,  that 
wherever  a  term  has  been  raised  for  securing  the  payment 
of  money,  as  the  assignment  of  it  by  the  trustee  for  the 
person  entitled  to  receive,  to  a  trustee  fot  the  person 
obliged  to  pay  the  money,  is  the  best  possible  evidence  of 
the  payment  of  the  money;  it  may  be  reasonably  required 
assnch. 

*  adly.  In  case  a  terra  for  years  has  been  assigned  to 
attend  the  inheritance,  if,  upon  a  purchase,  all  the  deeds 
(as  weli  originals  as  counterparts)  by  which  the  term  was 
created  or  assigned  are  delivered  to  the  purchaser,  and 
he  is  satisfied  that  the  trustee  in  whom  it  is  there  said  to 
be  vested  has  made  no  prior  assignment  of  it,  and  that 
the  vendor  has  not  charged  the  estate  with  any  interme- 
diate incumbrance,  it  is  difficult  to  say  what  possible  use 
can  be  made  of  the  term  against  him,  or  what  good  can 
be  answered  by  requiring  an  assignment  of  it  to  a  trustee 
of  his  own,  unless  it  be  to  satisfy  the  requisitions  of  those 

(n)  Stanhope  v.  Earl  Verney,         (0)  Seethe  13  th  section  of  h.(l) 
Butter's  n.  (1)  s.  IS,  to  Co.  Litt.     to  1  Inst.  290  b. 
290  b. 
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to  whom  he  may  afterwards  have  occasion  to  mortgage  or 
sell  the  estate. 

"  3dly.  But  if  any  of  the  deeds  respecting  the  term 
are  not  delivered  to  the  purchaser,  or  if  he  is  not  satisfied 
of  the  trustee  not  having  previously  assigned  it,  or  of  the 
vendor  having  made  no  intermediate  incumbrance,  it 
seems  prudent  to  require  an  actual  assignment  of  it  to 
a  trustee  for  him." 

With  respect  to  the  second  of  the  above  rules,  the  at- 
tention of  the  purchaser  should  be  particularly  called  to 
the  requisite,  that  the  vendor  has  not  charged  the  estate 
with  any  intermediate  incumbrance.  A  vendor  may,  by 
fraudulent  representations,  induce  a  purchaser  to  believe 
that  the  title  deeds  are  destroyed  or  mislaid :  and  if  a 
purchaser  acting  under  this  impression  should  procure  an 
actual  assignment  of  a  term  from  the  person  in  whom 
it  was  vested,  it  seems  impossible  to  contend  that  the 
person  in  possession  of  the  deeds,  although  he  claims 
a  prior  title  to  the  inheritance  (p),  has  any  equity  against 
the  subsequent  purchaser,  who  must  not  be  prevented 
from  making  the  best  use  he  can  of  the  term.  It  is  evi- 
dent, however,  that  the  person  having  thus  obtained  an 
assignment  of  a  term,  must  have  considerable  difficulty 
in  using  it  as  a  sword  to  attack  the  possession  of  his 
adversary  (y). 

A  purchaser  may,  in  some  cases,  be  entitled  to  the  be- 
nefit of  an  outstanding  term,  although  he  has  neither  an 
assignment  of  it,  nor  the  possession  of  the  deeds  relating 
to  it.     This  doctrine  will  be  discussed  hereafter  (r). 

It  may  here  be  remarked,  that  where  a  term  of  years 
does  not  necessarily  appear  on  the  face  of  the  conveyance, 

(p)  See  1  Pow.  Mort.  4th  edit.         (g)  See  ex  parte  Knott,  11  Ve* 

510;  Evans  v.  Bicknell,  6  Ves.  jun.  609. 

jun.  174;    Martinez   v.   Cooper,  .    (r)  See  post.  ch.  17. 
2  Rubs.  198. 
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it  should  be  assigned  to  attend  the  inheritance  by  a  sepa- 
rate deed,  and  no  notice  should  be  taken  of  it  in  the  con- 
veyance of  th&  fee,  for  the  legal  estate  roust  prevail  at 
law  (s) ;  and  it  is  a  consequence  of  this  rule,  that  where 
a  term  of  years  is  assigned  by  the  conveyance  of  the  in- 
heritance, or  even  mentioned  in  it  as  a  subsisting  term, 
the  owner  cannot  safely  bring  an  ejectment  in  his  own 
name  only,  lest  his  action  should  be  defeated  by  the  pro- 
duction of  the  conveyance  to  him,  in  which  it  would  ap- 
pear that  the  legal  estate  was  vested  in  his  trustee.  And 
here  we  may  correct  the  common  error  of  excepting  the 
term  in  the  conveyance  of  the  inheritance,  as  an  incum- 
brance, although  it  is  assigned  to  attend  by  a  separate 
deed.  This  practice  is  very  incorrect,  for  the  term  is  a 
protection,  and  not  an  incumbrance ;  and  the  exception 
in  the  conveyance  effectually  defeats  the  advantages  which 
might  otherwise  be  derived  from  the  term  being  assigned 
by  a  separate  deed. 


IV.  Where  trustees  ought  to  convey  to  the  beneficial 
owner,  it  will,  upon  a  trial,  be  left  to  the  jury  to  presume 
where  such  a  presumption  may  reasonably  be  made,  that 
they  have  conveyed  accordingly,  in  order  to  prevent  a  just 
title  from  being  defeated  by  a  matter  of  form  (/). 

But  where  the  trustee  of  a  term  is  not  joined  in  an  eject- 
ment brought  by  bis  cestui  que  trusty  and  the  jury  state  in 
a  special  verdict,  or  a  special  case,  that  the  term  still  con- 

(*)  See  Doe  r.  Wroot,  5  East,  (0  Lade  t>.  Holford,  Bull.  Ni. 

132;  and  the  cases  cited  in  the  note  Pri.  110,  as  explained  in  Doe  v. 

to  p.  138;  which  have  overruled  Sybourn,  7  Term  Kep.   2;   and 

Mr.  Justice  Gundry's,  Lord  Mans-  Roe  v.  Reade,  8  Term  Rep.  118; 

field's  and   Mr.  Justice   Buller's  and  see  Doe  r.  Staple,  2  Term 

equitable  doctrine  as  to  terms  of  Rep.  634;  Tankard  r.  Wade,  Irish 

years.     See  Doe  v.  Pegge,  1  T.  Term  Rep.  162;  and  Hillary  v. 

Rep.  758,  n.  (a),  and  several  cases  Waller,  12  Ves.  jun.  239. 
in  Burr.  Cowp.  and  Dougl. 

V  D  4 
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tinues,  the  plaintiff  cannot  prevail  at  law,  but  will  be  de- 
feated by  the  legal  estate  in  his  trustee  (w).  This  must 
inevitably  happen  where  a  term  of  years  has  been  assigned 
to  attend  the  inheritance  upon  a  purchase  of  the  fee,  and 
the  purchaser  brings  an  ejectment  in  his  own  name  only. 
It  were  clearly  too  much  to  presume  a  surrender  of  a  term 
which  the  owner  has  so  anxiously  kept  distinct  from  the 
inheritance  (.r). 

This  was  so  stated  in  the  last  edition  of  this  work ; 
but  the  point  has  since  undergone  much  discussion,  and 
the  leading  heads  of  the  argument,  and  the  present  state 
of  the  law  on  this  head,  must  now  be  retraced  (I). 

It  has  long  been  the  policy  of  our  Legislature  to  encou- 
rage the  free  alienation  of  real  property,  and  secure  the 
titles  of  bondjide  purchasers.  Our  statute  book  abounds 
with  laws  having  this  tendency.  The  same  spirit  per- 
vades the  common  law.  We  are  told  that  the  maxims  of 
the  common  law,  which  refer  to  descents,  discoqtinuances, 
nonclaims  and  collateral  warranties,  are  only  the  wise 
arts  and  intentions  of  the  law  to  protect  the  possession 
and  strengthen  the  rights  of  purchasers.  A  purchaser  is 
a  favourite  of  a  court  of  equity.  It  is  the  settled  law  of 
that  court,  that  if  a  man  buy  an  estate  fairly  he  may  get 
in  a  term  of  years,  or  other  incumbrance,  although  it  w 
satisfied,  and  thereby  defend  his  title  at  law  against  any 
mesne  incumbrance  of  which  he  had  not  notice.  It  were 
idle  to  discuss,  the  policy  of  our  law.  In  a  commercial 
country  like  ours,  where  one  great  stimulus  to  enterprise 
in  commerce  is  the  hope  to  possess  territorial  ownership, 
every  one  is  interested  in  the  free  interchange  of  property, 

(u)  Goodtitle  r.  Jones,  7  Term  2  Term  Rep.  684. 

Rep.  47  ;  Roe  v.  Reade,  8  Term  (x)  See  Doe  v.  Scott,  11  East, 

Rep.  118;  and  see  Doe  v.  Staple,  478. 

*~                                —  ■  ^— —     " 

(I)  Tills  was  the  statement  in  the  6th  edition. 
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and  the  safety  of  purchasers.  The  danger  of  latent  in- 
cumbrances renders  it  necessary  that  every  possible  guard 
should  be  thrown  around  purchasers.  The  policy  of  the 
law  in  this  respect  led  to  the  received  doctrine  as  to  terms 
of  years  attendant  on  the  inheritance.  Abstractedly  con- 
sidered, nothing  can  be  more  absurd  than  that  a  purchaser 
of  the  fee  should  procure  a  term  of  years,  created  a  cen- 
tury ago,  to  be  assigned  to  a  trustee  for  him.  But  with 
seference  to  the  protection  to  be  derived  from  such  a  term 
of  years,  it  is  of  the  deepest  importance  to  a  purchaser 
that  he  should  keep  it  on  foot  At  law,  every  term  of 
years  in  a  trustee  is  a  term  in  gross.  This,  which  was 
distinctly  laid  down  by  Lord  Hardwicke  {y\  should  never 
be  lost  sight  of.  The  moment  that  a  court  of  law  acts 
upon  the  term  as  a  part  of  the  inheritance,  it  strikes  at 
the  root  of  the  settled  doctrines  of  centuries,  shakes  the 
landmarks  of  the  law  of  real  property,  and  renders  inse- 
cure the  title  of  every  purchaser  in  the  kingdom.  Our 
law  permits  the  creation  of  terms  of  years  for  any  period 
of  time.  Where  a  term,  whether  for  one  hundred  or  ten 
thousand  years,  is  created  by  way  of  use,  it  invests  the 
person  to  whom  it  is  granted  with  a  legal  right  to  the 
estate  during  the  period  specified.  It  is  not  necessary  by 
our  law,  that  possession  should  accompany  the  legal  estate 
in  order  that  the  title  of  the  legal  owner  should  continue 
unbarred.  Possession  by  my  tenant,  or  by  a  person  with 
my  permission,  or  acknowledging  my  title,  is  in  law  pos- 
session by  me,  and  during  such  tenancy  or  holding  my  * 
title  remains  unimpeached ;  therefore,  although  the  legal 
pwners  of  the  fee  of  an  estate  have  enjoyed  it  for  the  last 
one  hundred  years,  yet  that  will  not  affect  the  existence 
of  a  term  of  years  in  the  trustee  to  attend  the  inheritance, 
because  the  possession  of  the  legal  owner  of  the  fee  is 

(y)  1  Term  Rep.  765. 
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the  possession  of  the  termor ;  their  titles  are  consistent, 
and  support  each  other.  The  owner  of  the  fee  is  as  a 
tenant  at  will  to  his  own  trustee.  It  frequently  happens 
that  the  owner  of  the  fee  is  indebted  to  the  term  of  years 
for  his  peaceable  possession ;  such  a  possession,  therefore, 
operates  as  a  continual  acknowledgment  of  the  legal  title 
of  the  termor,  and  proves  its  efficacy.  The  term  is 
anxiously  assigned  to  attend  the  inheritance ;  it  does  ac- 
cordingly attend  the  inheritance;  and  the  performance 
of  the  very  service  for  which  it  was  created  never  can  be 
a  ground  for  defeating  its  legal  operation.  Upon  prin- 
ciple, therefore,  a  term  of  years  assigned  to  attend  the 
inheritance  ought  not  to  be  presumed  to  be  surrendered 
unless  there  has  been  an  enjoyment  inconsistent  with  the 
existence  of  the  term,  or  some  act  done  in  order  to  disavow 
the  tenure  under  the  termor,  and  to  bar  it  as  a  continuing 
interest.  This  has  always  been  the  received  opinion  of 
the  Profession,  and  particularly  of  that  class  of  the  Pro- 
fession to  whom  titles  are  more  particularly  referred.  It 
matters  very  little  what  is  the  opinion  of  any  individual 
conveyancer ;  but  the  opinion  of  the  conveyancers,  as  a 
class,  is  of  the  deepest  importance  to  every  individual  of 
property  in  the  state.  Their  settled  rule  of  practice  has 
accordingly,  in  several  instances,  been  adopted  as  the 
law  of  the  land,  not  out  of  respect  for  them,  but  out  of 
tenderness  to  the  numerous  purchasers  who  have  bought 
estates  under  their  advice. 

As  judgments,  and  other  incumbrances,  are  infinite, 
and  it  is  impossible  to  rely  even  upon  searches  for  them, 
the  doctrine,  that  a  term  of  years  attendant  on  the  inhe- 
ritance should  protect  a  purchaser  against  incumbrances 
of  which  he  had  not  notice,  was  long  since  established. 
This  rule  of  property  was  shaken  in  the  time  of  Lord 
Mansfield,  when  the  courts  of  law  broke  down  the  boun- 
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dary  between  them  and  courts  of  equity  ;  but  die  barrier 
has  since  been  restored,  and  equitable  doctrines  are  no 
longer  acted  upon  in  courts  of  law. 

Now,  with  a  view  to  discuss  at  large  the  doctrine  of 
presuming  a  surrender  of  a  term  assigned  to  attend  the 
inheritance!  let  us  suppose  a  term  of  years  to  be  created 
in  the  year  1 700,  by  way  of  mortgage.  B  buys  the  fee 
in  1760,  and  pays  off  the  mortgage,  and  the  term  is  as- 
signed to  a  trustee  for  J3,  his  heirs  and  assigns,  and  to 
attend  the  inheritance.  B  lives  till  1819,  without  dis- 
turbing the  term,  or  in  any  manner  recognizing  its  exist- 
ence. Can  it  be  contended  that  a  surrender  of  the  term 
should  be  presumed  ?  Was  not  B's  possession  consistent 
with  the  existence  of  the  term  immediately  after  the  as- 
signment in  1 760  ?  If  so,  when  did  it  become  adverse  to 
it?  What  necessity  was  there  for  any  act  recognizing .  the 
existence  of  the  term  whilst  U's  continued  possession  was 
consistent  with  the  term,  and  was  supported  by  the  trust 
upon  which  it  was  assigned  ?  If  the  term  ought  to  have 
been  recognized  from  time  to  time,  how  often  should  this 
act  be  repeated  ;  once  a  week,  or  once  a  month  ?  Is  there 
any  ground  upon  which,  in  1819,  a  surrender  can  be 
presumed  on  the  strength  of  U's  possession,  which  would 
not  be  equally  operative  the  first  week,  nay,  the  first  day 
after  the  purchase  in  1760  ?  In  the  absence  of  evidence 
of  a  surrender,  it  is  impossible,  on  any  sound  principle, 
to  presume  one  ;  unless  the  precise  instant  can  be  pointed 
out  when  the  owner  of  the  inheritance  was  desirous  no 
longer  to  have  the  benefit  of  the  term.  Without  his  pre- 
sumed concurrence  a  surrender  cannot  be  presumed ;  for 
the  trust  was  not  to  surrender  the  term,  by  which  means 
incumbrances  might  be  let  in,  but  expressly  to  keep  it  on 
foot,  in  order  to  exclude  them.  A  surrender  by  the  trustee, 
therefore,  without  the  direction  of  his  cestui  que  trust, 
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would  be  a  breach  of  trust.  It  is  said  that  the  expense 
of  making  out  a  representation  to  a  termor  makes  the 
term  a  burden  instead  of  a  benefit  to  the  owner  of  the 
fee.  It  is  not,  however,  denied  that  the  owner  of  the  fee 
may  keep  on  foot  a  term  attendant  on  the  inheritance, 
and  that  no  court  of  law  can  control  his  power  to  do  sow 
Where  he  has  exercised  his  power,  and  declared,  without 
any  limitation  of  time,  that  the  term  shall  be  attendant 
on  the  inheritance,  and  be  in  trust  for  him,  his  heirs  and 
assigns,  does  not  this  mean  that  the  inheritance  shall  be  so 
attended  during  all  the  years  to  come  in  the  term  ? — and 
if  it  do,  what  power  has  a  court  of  law,  out  of  a  morbid 
compassion  for  him,  on  account  of  the  expense  which  it 
may  occasion,  to  presume  a  surrender  of  the  term  which 
he  has  so  anxiously  kept  on  foot  ?  particularly  as  at  the 
very  moment  that  a  surrender  of  the  term  is  presumed* 
its  existence  may  be  required  to  protect  the  estate  against 
a  latent  incumbrance  ;  and  the  Court  has  no  means  what- 
ever to  ascertain  whether  there  is  any  such  incumbrance* 
The  amount  of  the  expense,  too,  must  depend  upon  the 
particular  circumstances  of  each  case :  and  yet  it  would 
hardly  be  desirable  that  the  rule  should  depend  on  the 
quantum  of  expense  which  an  assignment  would  occasion* 
If,  however,  expense  is  to  be  adverted  to,  on  that  ground 
alone  surrenders  should  not  in  such  a  case  be  presumed  j 
because  that  doctrine  would  weaken  a  purchaser's  reliance 
on  any  given  term  of  years ;  he  would  in  almost  every 
case  search  for  judgments.  This  could  not  be  done  with- 
out expense ;  and  where  a  man  has  been  in  the  habit  of 
confessing  judgments,  it  very  seldom  happens  that  satis- 
faction is  entered  upon  them  when  they  are  paid  off. 
This  leads  to  great  expense,  and  difficulty  in  practice  j 
because  a  purchaser  expects  the  judgments  to  be  regularly 
discharged ;  and  where  $yen  a  few  years  have  elapsed 
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since  the  payment  of  the  debt,  if  the  creditor  is  living 
and  can  be  traced,  yet  he  hesitates  to  do  any  further  act 
in  relation  to  a  transaction  which  he  considered  long  since 
closed. 

If  the  surrender,  of  the  term  cannot  be  presumed  at  2Ts 
death  in  1819,  we  will  suppose  the.  estate  to  descend  to 
JB's  heir  at  law.  Now  no  man  ever  heard  of  an  heir  at 
law  executing  a  deed  for  the  sole  purpose  of  recognizing 
terms  of  years  attendant  on  the  inheritance,  or  taking 
assignments  of  them  to  new  trustees  to  attend,  where  they 
had  already  been  assigned  to  trustees  of  his  ancestors 
nomination  for  that  purpose.  His  possession,  however, 
comes  in  the  place  of  his  ancestor's ;  and  why  should  he 
be  deprived  of  the  guard  which  his:  ancestor  created  for 
his  benefit  ?  If  his  ancestor's  possession  was  the  posses- 
sion of  the  trustee,  it  will  not  be  denied  that  his  possession 
stands  in  the  same  relation.  The  trust  is  to  attend  the 
inheritance^  and  for  JB,  his  heirs  and  assigns ;  therefore, 
under  the  express  words  of  the  trust,  the  heir  is  entitled  to 
the  benefit  of  it,  and  his  possession  is  the  possession  of 
the  trustee. 

Suppose  further,  that  D's  heir,  in  1820,  makes  a  mar- 
riage settlement  without  noticing  the  term  of  years,  could 
the  term  on  that  account  be  presumed  to  be  surrendered? 
It  is  not  the  practice  upon  a  marriage  settlement  to  re- 
assign attendant  terms  to  new  trustees ;  and  no  prudent 
practitioner  declares  the  trust  of  attendant  terms  by  the 
settlement,  lest  the  parties  upon  an  ejectment  should  be. 
defeated  by  the  production  of  their  own  conveyance,  upon 
the  face  of  which  it  would  appear  that  the  legal  estate, 
was  outstanding ;  and  I  never  saw  or  heard  of  a  separate 
declaration  to  that  effect  on  a  marriage.     In  short,  it  is 
not  the  practice  to  advert  to  terms  of  years  on  a  marriage: 
settlement,   or  on  a  devolution  from  ancestor  to  heir, 
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although,  no  doubt,  that  may  have  been  done,  and  with' 
propriety,  in  some  particular  cases.  It  is  very  rare  indeed, 
that  upon  a  marriage  the  title  is  investigated.  In  ninety- 
nine  cases  out  of  a  hundred,  the  parties  take  up  the  title 
with  the  settlement,  conveyance,  or  will,  under  which  the 
husband  or  wife  immediately  claims.  This  is  a  fact.  In 
very  few  instances,  and  those  are  upon  the  marriages  of 
persons  of  consequence,  is  the  title  investigated ;  and  it  has 
never  been  the  custom  to  take  a  new  assignment,  or  make 
a  declaration  of  trust  of  a  term  before  assigned  to  attend 
the  inheritance.  At  the  time  of  the  settlement,  a  fraud 
by  the  husband  is  not  contemplated.  No  purchaser  or 
mortgagee  would  accept  the  title  without  inquiring  for  a 
settlement;  and  as  the  wife  would,  in  most  cases,  be 
entitled  to  dower  if  there  was  no  settlement,  her  con- 
currence in  a  fine  would  be  required,  and  that  would  at 
once  lead  to  a  discovery  of  the  settlement.  Neither  is 
it  usual  to  deliver  to  the  trustees  of  a  marriage  settle- 
ment the  deeds  relating  to  the  term.  The  tenant  for  life, 
it  is  settled,  is  entitled  to  the  custody  of  the  deeds. 
The  trustees  have  merely  the  custody  of  one  part  of  the 
settlement. 

If  J?'s  heir  was  entitled  to  the  benefit  of  the  term  in 
1820,  when  he  made  the  settlement,  can  the  execution 
of  the  settlement  deprive  him  of  its  aid  ?  Is  the  act 
inconsistent  with  the  existence  of  the  term?  Was  it 
not  declared  to  attend  the  inheritance,  and  to  be  in 
trust  for  B,  his  heirs  and  assigns  ?  Suppose  the  heir,  as  is 
usual,  to  take  a  life-estate  under  the  settlement,  and  to  be 
in  of  the  old  use,  can  it  be  contended  that  this  portion  of 
the  old  use  is  inconsistent  with  the  title  of  the  trustee, 
although  the  latter  was  consistent  with  the  use  in  fee  in 
the  heir  ?  Why  should  an  act  be  done  to  recognize  the 
term  ?     The  assignment  of  the  term  to  attend  the  inherit- 
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mice  speaks  at  all  times,  whilst  the  possession  is  consistent 
with  the  title  of  the  trustee  of  the  term.  The  universal 
practice,  not  to  require  assignments  of  attendant  terms  on 
descents  or  settlements,  proves  unequivocally  the  opinion 
of  the  Profession  that  the  possession  of  the  heir,  and  of  the 
persons  claiming  under  the  settlement,  is  in  law  the  pos- 
session of  the  trustee  of  the  term.  Length  of  time  in  this 
case  is  unimportant.  If  we  alter  the  above  dates,  and 
state  J?'s  purchase  to  be  in  1 800,  his  death  in  1805  ;  and 
the  settlement  in  18  30,  the  principle  is  precisely  the  same; 
and  it  would  startle  most  men  to  hear,  that  because  the 
term  had  not  been  recognized  since  its  assignment  in  1 8 1  o 
a  surrender  of  it  may  be  presumed. 

If,  however,  the  term  is  a  subsisting  interest  after  the 
settlement,  let  us  suppose  the  life-estate  of  B's  heir  under 
the  settlement  to  be  sold  immediately  afterwards,  without 
the  purchaser  taking  an  assignment  of  the  term  ;  does  this 
let  in  the  presumption  of  the  surrender  of  the  term?  Now 
the  term,  it  must  be  repeated,  was  assigned  to  attend  the 
inheritance,  and  in  trust  for  J3,  his  heirs  and  assigns.  If 
the  possession  of  the  heir  and  his  family  under  the  settle- 
ment was  not  adverse  to  the  title  of  the  termor,  how  could 
the  title  of  the  purchaser  be  so  ?  The  term  is  a  benefit, 
originally  assigned  as  such,  and  not  an  incumbrance.  A 
man  should  at  least  reject  a  benefit,  or  act  inconsistently 
with  the  intention  of  the  person  bestowing  it,  before  he  is 
presumed  to  repudiate  it.  The  event,  if  the  event  is  to  be 
looked  at  upon  which  this  question  hinges,  shows  that  he 
required  the  protection  of  the  term  more  than  any  of  the 
former  owners ;  and  if  his  acts  are  to  be  adverted  to,  we 
shall  find  him  anxiously  obtaining  a  further  assignment 
of  the  term.  For  let  us  further  suppose  that  B's  heir, 
before  his  settlement,  confessed  a  judgment  which  was 
not  satisfied,   and   that  the  purchaser  bought  without 
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notice  of  it,  and  when  he  did  discover  it,  procured  an 
assignment  of  the  term  to  a  new  trustee,  and  set  up  the 
term  as  a  defence  against  an  execution  upon  the  judg- 
ment :  Unless  the  presumption  of  the  surrender  is  an  in- 
evitable conclusion  from  the  fact  of  the  purchase,  it  must  be 
admitted  that  there  is  no  ground  to  presume  a  surrender. 
But  can  it  possibly  be  laid  down  as  a  rule,  that  every 
attendant  term  must  be  presumed  to  be  surrendered 
against  a  purchaser  who  does  not  take  an  assignment  of 
the  term,  or  a  declaration  of  the  trust  of  it  at  the  time  lie 
purchased  ?  Why  should  he  do  so  whilst  his  possession 
is  consistent  with  the  title  of  the  termor,  and  expressly 
within  the  limits  of  the  original  trust  ?  Would  not  an 
assignment,  a  week,  or  a  month,  or  a  year  afterwards, 
before  any  adverse  claimant  appeared,  be  sufficient  to 
keep  the  term  on  foot?  If  so,  when,  at  what  precise 
moment,  does  the  presumption  arise  ? 

Where  an  easement,  for  example,  is  enjoyed,  or  having' 
been  enjoyed  is  discontinued  to  be  used,  the  user  or  non- 
user  forcibly  lets  in  the  presumption  of  a  grant  in  the  (me 
case,  and  a  surrender  in  the  other.  But  there  die  act  speaks 
for  itself.  The  whole  argument  in  our  case  is,  that  there 
is  a  continued  enjoyment  wider  the  original  trusts,  whkh 
embrace  all  the  persons  who  haw  successively  enjoyed  the 
estate.  Therefore,  as  an  enjoyment  of  the  easement  would 
of  itself,  without  any  further  assertion  of  right  or  declara- 
tion, exclude  the  presumption  of  a  surrender,  so  hear tk* 
continued  enjoyment  must  have  the  same  operation^ 

Does  then  the  appearance  of  the  adverse.  chritfUfflt 
weaken  the  purchaser's  case  r  So  far  from  it,  that  i&tte 
great  majority  of  the  cases  in  the  books  the  protection  war 
not  sought  for  until  the  necessity  for  it  appeared.  Equity 
does  not  regard  notice  at  the  time  of  getting,  in  the  term* 
The  notice,  to.  operate,  must  be  fixed  upon  the  party,  at 
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be  time  of  the  completion  of  the  purchase*  Equity  too 
rill  assist  a  purchaser  where  he  has  not  got  an  assign- 
ment of  the  term,  but  has  the  better  title  to  it  At  law, 
be  term  is  a  term  in  gross,  and  the  courts  of  law  ought 
ot  to  enter  into  a  consideration  of  the  equities  of  the 
arties ;  because  they  have  not  the  necessary  machinery 
>  enable  them  to  come  to  a  due  conclusion  on  the 
quitable  rights.     It  has  been  decided  in  equity,  that  if 

ibortgagor,  after  a  defective  mortgage  in  fee,  confess 
judgment,  the  judgment-creditor,  although  he  has  the 
sgal  title,  shall  be  postponed  to  the  mortgagee  (s).  So 
:  has  been  held  (a)  that  a  prior  mortgagee,  having  a  sub- 
squent  judgment,  may  tack  the  judgment  to  the  mort- 
age ;  but  a  prior  judgment-creditor  getting  a  subsequent 
tOrfgage  cannot  do  so,  because  the  judgment  is  not  a 
KCiftc  lien  upon  those  lands,  that  is,  he  does  not  go  on 
it  security ;  he  has  not  trusted  to  the  credit  of  the  estate. 
L  jtidgment-creditor  therefore  does  not,  in  equity,  stand 
a  the  same  footing  with  a  purchaser  of  the  estate  itself. 
d  a  case  (b)  where  there  was,  1st,  an  act  of  bankruptcy 
y  A  ;  2dly,  a  settlement  for  valuable  consideration  by 
for,  without  notice  to  the  parties  of  the  act  of  bank- 
iptcy ;  and  3dly,  a  commission  against  him;  although  the 
unmission  over-reached  the  settlement,  yet  the  persons 
[aiming  under  it  were  held  to  be  entitled  to  the  benefit 
f  an  outstanding  term  created  prior  to  the  bankruptcy. 

These  cases  show  the  rules  of  equity  which  flow  from 
le  anxiety  of  the  Court  to  strengthen  the  title  and  pro- 
sct  the  possession  of  purchasers ;  but  if  at  law  the  out- 
anding  term  is  to  be  presumed  to  be  surrendered,  they 
31  no  longer  afford  any  protection  to  purchasers. 

(s)  Burgb  v.  Francis,  1  P.  Wms.  270,  cited. 

(a)  Anon.  2  Ves.  663 ;  Brace  v.Duch.  of  Marlborough,  2  P.  Wms.  491 . 

(J)  Wilker  v.  Bodington,  2  Vern.  599. 
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Some  stress,  in  favour  of  the  presumption,  has  beea 
on  two  circumstances  ;  the  one,  that  the  estate  has  been 
quietly  enjoyed  ;  the  other,  that  the  deeds  relating  to  the 
term  are  in  the  hands  of  the  owner  of  the  estate.  The 
first  circumstance,  I  have  already  endeavoured  to  prove, 
is  against  the  presumption  of  a  surrender.  The  latter 
can  never  operate  in  favour  of  the  presumption,  unless 
the  courts  of  law  deny  the  power  of  a  man  to  keep  an 
attendant  term  in  a  trustee  and  the  deeds  in  his  own 
possession.  In  no  case  does  the  trustee  of  the  term  keep 
the  deeds.  They  form  part  of  the  muniments  of  title,  and 
are  kept  as  such  by  the  owner  of  the  fee.  If  it  be  neces- 
sary upon  a  sale  to  covenant  for  their  production,  by 
whom  but  the  owner  should  the  covenant  be  entered 
into  ?  and  the  covenant  should  of  course  be  entered  into 
by  the  person  holding  the  deeds.  The  trustee  of  the 
term,  even  if  the  deeds  were  deposited  with  him,  could 
not  be  compelled,  and  would  not  be  advised,  to  covenant 
for  the  production  of  them.  Besides,  the  case  of  Doe  v. 
Scott,  which  will  be  referred  to  presently,  fully  answers 
that  objection.  That  the  judgment-creditor  has  not  the 
possession  of  the  deeds,  and  therefore  the  surrender,  if 
there  be  one,  is  not  likely  to  be  in  his  hands,  cannot 
surely  be  a  ground  to  presume  that  there  actually  is  such 
a  surrender.  If  the  judgment-creditor  has  the  better 
equity,  which  is  the  true  inquiry  in  these  cases,  he  may 
file  a  bill  against  the  purchaser,  who  would  be  compelled 
to  answer,  whether  there  was  a  surrender  or  not. 

Suppose  that  the  assignment,  when  it  is  taken,  is  made 
not  by  the  original  trustee,  who  is  dead,  but  by  his  son, 
who  has. regularly  taken  out  administration  to  him,  does 
that  weaken  the  case  ?  Certainly  the  administrator  could 
not  know  that  his  father  had  not  surrendered  the  term  in 
his  life-time ;  but  he  was  more  likely  to  know  the  fact  than 
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any  other  person.  For  the  family  solicitor  would  of  course 
peruse  the  deed  on  his  behalf;  and  if  a  surrender  had 
been  made  of  the  term,  which  probably  would  have 
passed  through  his  office,  he  would  not  have  suffered  the 
son,  as  administrator,  to  execute  an  assignment  of  it. 
Besides,  if  some  deed  is,  in  the  absence  of  all  evidence 
of  ks  actual  execution,  to  be  presumed,  why  should  not 
a  new  assignment  to  attend  be  presumed,  if  that  were 
necessary  to  support  the  purchaser's  title,  rather  than 
a  surrender,  which  would  operate  to  defeat  it?  For  his 
possession  was  consistent  with  the  term,  and  he  trusted 
his  money  on  the  security  of  the  estate  itself,  which  the 
judgment-creditor  did  not 

Fifteen  years  ago,  it  was  very  much  the  practice  to 
leave  terms  already  assigned  to  attend  the  inheritance,  in 
the  original  trustees,  and  to  be  satisfied  with  a  general 
declaration  of  trust  of  all  attendant  terms.  It  never 
occurred  to  the  highly  respectable  persons  by  whom  that 
practice  was  adopted,  that  a  surrender  of  the  terms  could 
be  presumed.  It  were  difficult  to  contend  that  a  mere 
general  declaration  is  sufficient  to  keep  the  term  alive,  if 
without  it  the  presumption  of  its  surrender  would  be  let 
in.  The  trustee  of  the  term,  by  force  of  the  original 
trust,  becomes,  without  any  further  declaration,  a  trustee 
for  the  purchaser.  Now  if  the  trust  be  a  trust  for  the  pur- 
chaser,  and  the  latter  do  no  act  amounting  to  a  disclaimer 
of  the  benefit  of  the  trust,  how  can  it  vary  his  rights,  that 
he  neglected  to  re-declare  that  which  has  already  been 
expressly  declared,  viz.  that  the  trustee  should  hold  the 
lean  for  the  original  owner,  his  heirs  and  assigns,  and  to 
attend  the  inheritance  ? 

Lord  Hardwicke,  in  Willoughby  v.  Willoughby,  enters 
i&y  fully  into  this  doctrine.  He  admitted,  that  where 
in  old  term  has  been  assigned  upon  an  express  trust  to 
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attend  the  inheritance  as  settled  by  such  a  deed,  and  the 
conveyancer  is  satisfied  that  the  uses  of  the  inheritance 
have  never  been  barred  till  the  new  purchase  or  settle- 
ment is  made,  he  may  very  safely  rely  upon  it,  because 
the  very  assignment  carries  notice  of  the  old  uses.  Nay, 
where  the  assignment  has  been  generally  in  trust  to  attend 
the  inheritance,  and  the  parties  approve  of  the  old  trus- 
tees, they  may  entirely  rely  upon  it,  especially  in  the  case 
of  a  purchase,  where  the  title  deeds  always  are  or  ought 
to  be  taken  in ;  for  if  he  has  the  creation  and  the  assign- 
ment of  the  term  in  his  own  hands,  no  use  can  be  made 
of  it  against  him  (c).  Lord  Hardwicke  thus  states  cases 
in  which  terms  may  be  safely  left  in  the  original  trustee; 
but  it  never  occurred  to  him  that  the  circumstance  of  so 
leaving  them  would  let  in  the  presumption  that  they  were 
surrendered. 

It  is  said  that  this  doctrine  withdraws  a  large  portion 
of  the  real  property  in  the  kingdom  from  the  jurisdiction 
of  the  courts  of  common  law.  That,  however,  is  not  so; 
because  the  title  of  the  termor  is  the  legal  one,  and  there* 
fore  those  courts,  in  such  cases,  decide  upon  the  legal 
title,  which  only  is  within  their  province.  The  term  is 
set  up,  not  in  bar  of  the  jurisdiction  over  the  property, 
but  in  consequence  of  the  rule  of  the  court  itself,  which 
forbids  an  equitable  tenant  to  recover  against  the  legal 
title.  If  even  the  doctrine  had  the  supposed  operation, 
that  would  depend  upon  the  law  of  the  land,  and  if  it 
required  alteration  should  be  altered  by  the  Legislature. 
But  the  courts  of  law  have  been  so  anxious  to  support 
attendant  terms,  that  it  has  been  settled  ever  since  the 
reign  of  Charles  II.  that  such  a  term  shall  not  be  barred, 
even  by  a  fine  levied  by  the  owner  of  the  fee,  against 
the  intention  of  the   conusor  ;   because  such  an  owner 

(c)  1  Term  Ref>.  772. 
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of  the  inheritance  must  be  taken  as  tenant  at  will  to 
his  trustee,  and  then  his  possession  is  the  possession  of 
the  trustee  (d). 

Mr.  Justice  Buller  observed,  in  Doe  v.  Pegge  (e)9  that 
so  long  ago  as  the  time  of  Justice  Gundry,  when  an  out- 
standing satisfied  term  was  offered  as  a  bar  to  the  plain- 
tiff 's  recovery,  that  Judge  refused  to  admit  it,  saying  that 
there  was  no  use  in  taking  an  outstanding  term  but  for 
the  sake  of  the  conveyancer's  pocket ;  since  which  time, 
Mr.  Justice  Buller  added,  it  has  been  the  uniform  prac- 
tice, that  if  the  plaintiff  be  entitled  to  the  beneficial  inte- 
rest, he  shall  recover  possession.  It  does  not  appear  in 
what  case  Mr.  Justice  Gundry  made  this  sweeping  obser- 
vation. It  is,  however,  not  law  at  this  day,  and  indeed 
never  was  to  the  extent  in  which  it  was  laid  down  ;  and 
Mr.  Justice  Buller  lived  to  see  the  law  on  this  subject 
restored,  and  his  own  opinions  over-ruled  (/).  In  the 
same  case  of  Doe  and  Pegge,  Lord  Mansfield  observed, 
that  trusts  are  a  mode  of  conveyance  peculiar  to  this  country. 
In  all  other  countries  the  person  entitled  has  the  right 
and  possession  to  himself;  but  in  England  estates  are 
vested  in  trustees,  on  whose  death  it  becomes  difficult  to 
find  out  their  representatives,  and  the  owner  cannot  get 
a  complete  title.  If  it  were  necessary  to  take  assignments 
of  satisfied  terms,  terrible  inconveniences  would  ensue, 
from  the  representatives  of  the  trustees  not  being  to  be 
found.  Sir  Edward  Northey's  clerk  was  trustee  of  near 
half  of  the  great  estates  in  the  kingdom.  On  his  death 
it  was  not  known  who  was  his  heir  or  relative.  So  that, 
where  a  trust- term  is  a  mere  matter  of  form,  and  the  deeds 
mere  muniments  of  another's  estate,  it  shall  not  be  set  up 
against  the  real  owner.      It  must  excite  surprise,  that 

(d)  1  Ventr.  82 ;  2  Ventr.  329 ;         (f)  See  Doe  v.  Staple,  2  Term 
1  Sid.  460.  Rep.  684. 

(e)  1  Term  Rep.  760,  n. 
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Lord  Mansfield  should  have  imagined  that  any  rule,  whose 
tendency  it  was  to  subvert  what  was  peculiar  to  this 
country,  could  long  subsist  while  the  peculiarity  itself  was 
allowed  to  exist.  As  well  might  you  admit  the  rule  .which 
excludes  the  half  blood,  and  yet,  in  the  face  of  contrary 
evidence,  presume  that  a  brother  of  the  half  blood  pro- 
ceeded from  the  same  couple  of  ancestors  as  the  person 
last  seised.  Is  the  whole  system  of  trusts  to  be  subverted 
because  sometimes  an  obscure  trustee  dies  without  rela- 
tions ?  Or  is  the  legal  estate  to  subsist,  or  not,  according 
to  the  expense  which  a  re-conveyance  may  occasion  in 
any  given  case  ?  This  doctrine  never  could  stand  the  test 
of  an  accurate  investigation,  and  has  long  since  been  over- 
ruled. They  who  have  best  understood  the  doctrines  of 
equity,  have  powerfully  deprecated  their  adoption  by 
courts  of  law. 

In  Goodtitle  v.  Morgan  (g),  a  mortgage  for  nine  hun- 
dred and  ninety-nine  years  was  made  in  1761,  by  Jones, 
the  owner  of  the  fee.  In  1 767,  Jones  made  a  mortgage 
in  fee  to  Morgan  ;  and  in  July  1 769  he  made  a  mortgage 
in  fee  to  another  person.  In  1 768,  the  nine  hundred  and 
ninety-nine  years  term  was  assigned  to  a  trustee  for  Jones* 
and  to  attend  the  inheritance.  The  first  mortgage  in  fee 
was  before  that  assignment,  and  the  last  after  it  In 
December  1769,  he  made  a  mortgage  in  fee  to  Sprigg, 
and  the  term  of  nine  hundred  and  ninety-nine  years  was 
assigned  to  a  trustee  for  Sprigg,  and  he  was  allowed  to 
recover  in  ejectment,  on  the  demise  of  his  trustee,  against 
the  two  prior  mortgagees  in  fee ;  although  it  was  speciously 
argued,  that  if,  previous  to  the  conveyance  in  1769  b) 
Sprigg,  the  defendants  had  brought  ejectments  upon  their 
mortgages,  neither  Jones  nor  his  trustee  could  have  set 
up  this  term  as  a  bar  to  their  ejectment ;  and  that,  if 

• 

(«)  I  Tenn  Rep.  755. 
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Jones  himself  could  not  set  up  the  term,  it  seems  to  be 
absurd  to  say  that  those  who  claim  under  him  can,  for 
they  cannot  claim  a  greater  estate  than  he  had.  But  this 
argument  did  not  prevail,  although  Mr.  Justice  Buller 
did  not  put  the  decision  on  the  right  grounds.  The  case 
is  an  authority  for  my  position.  It  decides  clearly  that  a 
surrender  of  the  term  cannot  be  presumed  on  the  ground 
that  the  first  mortgagee  did  not  take  an  assignment  or 
a  declaration  of  trust  of  it.  A  second  mortgagee,  there- 
fore, procuring  an  assignment  of  the  term,  must  prevail 
at  law,  and  also  in  equity,  unless  he  had  notice  at  the 
time  he  advanced  his  money  of  the  first  mortgage. 

In  Doe  v.  Staple  (A),  Lord  Kenyon,  C.  J.  said,  that  he 
extremely  approved  of  what  was  said  by  Lord  Mansfield 
in  the  case  of  Lade  v.  Holford,  that  he  would  not  suffer 
a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  standing 
out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a 
mortgagor  against  a  mortgagee,  but  would  direct  a  jury 
to  presume  a  surrender.  He  added,  "  I  much  approve 
of  that ;  and  where  a  surrender  is  presumed,  there  is  an 
end  of  the  legal  title  created  by  the  term." 

In  Doe  v.  Sybourn  (i),  the  same  learned  Judge  said, 
that  in  all  cases  where  trustees  ought  to  convey  to  the  bene- 
ficial owner,  he  would  leave  it  to  the  jury  to  presume 
where  such  a  presumption  might  reasonably  be  made ;  that 
they  had  conveyed  accordingly,  in  order  to  prevent  a  just 
title  from  being  defeated  by  a  mere  matter  of  form  (k). 

Now  these  rules,  it  will  be  observed,  are  not  in  favour 
of  presuming  a  surrender  of  a  term  expressly  assigned  to 
attend  the  inheritance  against  a  purchaser.  The  doctrine 
that  a  mortgagor  shall  not  set  up  an  attendant  term  against 

(h)  2  Term  Rep.  696.  7  Term  Rep.  47 ;  Roe  v.  Readc* 

(t)  7  Term  Rep.  2.  8  Term  Rep.  118. 

(k)  And  see  Goodtitle  v.  Jones, 
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a  mortgagee  does  not  warrant  the  presumption  of  a  sur- 
render in  this  case.  In  the  former  case,  there  are  only 
the  rights  of  the  mortgagor  and  mortgagee  still  in  ques- 
tion, and  the  presumption  is  made  in  favour  of  the  mort- 
gagee. The  claim  of  a  third  person  does  not  intervene. 
But  doc$  it  follow  that  a  surrender  should  be  presumed, 
not  as  between  the  mortgagor  and  mortgagee,  but  as 
between  two  innocent  mortgagees,  both  claiming  upder 
the  same  mortgagor,  where  one,  after  the  execution  of 
both  of  the  mortgages,  has  obtained  an  assignment  of  the 
term  ?  Why  is  he  to  be  deprived  of  the  benefit  of  his  dili- 
gence ?  Why  is  this  plank  in  the  shipwreck  £o  be  taken 
from  him  ?  The  doctrine  can  with  much  less  propriety 
be  applied  where  the  person  who  has  obtained  an  assign- 
ment of  the  term  is  an  actual  purchaser  of  the  estate, 
whilst  the  person  whom  he  seeks  to  exclude  by  the  term 
is  a  mere  judgment-creditor,  having  only  a  general  lien 
over  all  the  seller's  property,  and  who  perhaps  suffered 
the  judgment  to  remain  dormant  many  years.  The  objec- 
tion is  not,  that  a  surrender  cannot  be  presumed  against 
an  owner  of  the  inheritance,  but  that  the  presumption  ought 
not  to  be  made  against  a  purchaser  of  the  inheritance, 
where  the  contest  is  between  him  and  incumbrancers 
claiming  under  the  seller,  but  of  whose  claims  he  had  not 
nptice.  Even  the  case  of  Goodtitle  v.  Morgan,  in  the 
decision  of  which  Mr.  Justice  Buller  concurred,  proves 
that  the  mere  circumstance  of  executing  mortgages  with- 
out assigning  the  term,  does  not  let  in  the  presumption 
of  a  surrender  against  a  subsequent  mortgagee  who  takes 
an  assignment  of  the  term.  Upon  principle,  it  seems  im- 
possible to  contend  that  the  circumstance  of  the  last  mort- 
gagee not  procuring  the  assignment  at  the  very  moment 
he  advances  the  money  can  let  in  the  presumption  of 
a  surrender. 
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The  rule,  that  where  trustees  ought  to  convey  to  the 
beneficial  owner  a  jury  may  presume  such  a  conveyance, 
in  order  to  prevent  a  just  title  from  being  defeated  by 
a  mere  matter  of  form,  is  not  denied  to  be  a  wise  one  ;  but 
it  does  not  apply  to  the  case  under  discussion ;  for  in 
this  case  the  trustees  ought  not  to  surrender  the  term ;  to 
do  so  would  be  to  commit  a  breach  of  trust ;  and  the  pre- 
sumption, if  it  is  made,  has  not  the  merit  of  preventing 
a  just  title  from  being  defeate4  by  a  mere  matter  of  form, 
but  lets  in  one  title  to  the  destruction  of  another,  where 
the  equities  are  at  least  equal ;  for  if  the  subsequent  pur- 
chaser has  not  equal  equity  with  the  prior  incumbrancer, 
equity  itself  will  deprive  him  of  the  protection  of  the  legal 
term,  although  beyond  dispute  an  existing  one. 

The  case  of  Keene  v.  Deardon  (/),  proves,  that  posses- 
moil,  where  it  is  consistent  with  the  title  of  a  trustee, 
cannot  be  deemed  adverse  to  it ;  and  that  no  presumption 
pf  a  surrender  can  be  made  contrary  to  an  express  trust. 
This  proves  both  the  propositions  in  the  case  tinder  dis- 
cussion. Possession  is  certainly  evidence  of  title,  but  it 
js  not  evidence  of  the  quality  of  the  title.  It  does  not 
prove  whether  you  are  seised  in  fee,  or  have  a  •  mere 
chattel  interest;  nor  does  it  prove  whether  your  title  is 
legal  or  equitable.  And  therefore  possession  may  always 
be  shown  to  be  consistent  with  the  title  of  a  trustee  of  an 
attendant  term.  After  an  express  trust  to  attend  the  inhe- 
ritance, a  surrender  of  the  term  should  never  be  presumed 
where  the  rights  of  the  cestui  que  trust  are  not  invaded 
by  the  trustee,  and  the  cestui  que  trust  has  done  no  act  to 
disavow  his  right  to  the  trust  of  the  term. 

The  case  of  Doe  v.  Scott  (wi),  is  a  strong  authority 
against  the  doctrine  of  presumption.  In  1727,  Lord 
Oxford  executed  a  mortgage  for  a  term  of  one  thousand 

(/)  S  East,  2*8.  (m)  1 1  East,  478. 
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years.     In  1751,  Lord  Oxford  executed  a  marriage  settle- 
ment, wherein  it  was  stated,  that  27,600/.,  part  of  the 
lady's  fortune,  was  to  be  applied  to  the  discharge  of  the 
mortgage.     Since  that  time  no  mention  was  made  of  it, 
nor  was  there  any  other  evidence  of  its  existence,  till,  in 
a  mortgage-deed  of  the  3d  of  December  1802,  this  term, 
together  with  another  outstanding  term  of  1 709,  was  as- 
signed to  secure  the  mortgage-money.     It  was  insisted 
that  a  surrender  of  the  term  ought  to  be  presumed,  on 
two  grounds:  1st,  the  recital  in  the  deed  of  1751,  that 
there  was  an  adequate  sum  to  be  applied  in  discharge  of 
the  mortgage,  and  no  evidence  of  the  term  having  been 
acted  upon  or  recognized  from  that  period  until  1802, 
when  it  was  assigned  as  an  outstanding  term  ;  and)  2dly, 
the  possession  of  the  deed  itself  by  Lord  Oxford,  the 
owner  of  the  inheritance,  which  could  not  have  happened 
unless  the  mortgage  had  been  paid  off.     The  learned 
Judge  who  tried  the  cause  held,  that  although  no  notice 
had  been  taken  of  the  term  from  1751  till  1802,  yet  the 
owner  of  the  inheritance  having  then  joined  with  the  re- 
presentatives of  the  termors  in  executing  a  deed,  in  which 
it  was  recited  that  the  term  had  not  been  surrendered,  he 
thought  that  a  surrender  could  not  be  presumed.    The 
Court  of  King's  Bench  were  of  the  same  opinion.     Lord 
Ellenborough,  C.  J.  said,  that  there  was  no  purpose  of 
justice  to  be  answered  by  presuming  a  surrender  in  this 
case;  nor  was  it  for  the  interest  of  the  owner  of  the  inhe- 
ritance to  have  it  assigned  to  a  trustee  to  attend  the 
inheritance. 

Now  this  case  went  much  farther  than  it  is  necessary 
to  push  the  doctrine  in  the  case  under  discussion.  In 
1751,  a  sum  was  appropriated  to  discharge  the  incum- 
brance ;  and  as  the  deeds  were  in  Lord  Oxford's  posses- 
sion, the  mortgage  must  have  been  paid  off.     The  term 
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had  not  been  assigned  to  attend  the  inheritance,  and, 
therefore,  for  fifty-one  years,  the  period  between  1751 
and  1 802,  the  term  was  an  incumbrance,  and  not  a  benefit; 
and  yet  the  assignment  of  1 802  was  held  to  be  evidence 
against  a  surrender.  Why  was  it  stronger  evidence  than 
the  assignment  of  the  term  in  trust  for  the  purchaser 
in  our  case?  There,  too,  the  term  had  been  assigned  to 
attend  the  inheritance,  and  therefore  the  possession  was 
consistent  with  the  express  trust  of  the  term ;  whereas  in 
Lord  Oxford's  case  the  freeholder's  possession  was  only 
consistent  with  the  legal  title  in  the  mortgagee,  under  the 
equitable  rule,  that  the  mortgagee,  when  paid  off,  became 
a  trustee  for  the  owner  of  the  inheritance.  It  is  said, 
however,  that  there  it  was  for  the  benefit  of  the  owner 
that  the  term  should  be  kept  on  foot.  What  circumstance 
in  the  supposed  case  required  that  the  term  should  be 
presumed  to  be  surrendered  ?  Was  not  the  purchaser  the. 
owner  of  the  estate  ?  And  was  it  not  for  his  benefit  that 
the  term  should  be  deemed  a  subsisting  interest  ? 
-  Lord  Eldon's  opinion  does  not  accord  with  the  doctrine 
of  presuming  surrenders  of  attendant  terms.  In  Evans  v. 
Bicknell(n),  which  was  decided  in  1801,  that  learned 
Judge  observed,  that  it  seemed  to  him  rather  surprising, 
if  he  might  presume  to  say  so,  that  Lord  Mansfield,  who 
concurred  with  Mr.  Justice  Buller  in  a  great  many  of 
these  equitable  principles  in  a  court  of  law,  should  not 
have  attended  to  these  distinctions,  which  perhaps  will 
be  found  in  the  very  principles  upon  which  the  Court  of 
Chancery  exists.  Titles  to  property  may  possibly  be 
(bund  to  be  very  considerably  shaken  by  the  doctrine  of 
the  Court  of  King's  Bench  as  to  satisfied  terms.  The 
law  as  to  that  here  is,  that  a  second  mortgagee  having  no 
notice  of  the  first  mortgage,  if  he  can  get  in  a  satisfied  term, 

(n)  6  Vcs.  jun.  184. 
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would  do  that  which  is  the  true  ground  of  the  decision, 
though  it  is  not  put  upon  that  by  Mr.  Justice  Buller ;  he 
would,  as  in  conscience  he  might,  get  the  legal  estate, 
and  by  virtue  of  that  protect  his  estate  against  the  first 
mortgagee,  having  got  a  prior  title,  the  conscience  being 
equal  between  the  parties*     When  once  it  is  said  at  law 
that  a  satisfied  term  should  not  be  set  up  in  ejectment, 
the  whole  security  of  that  tide  is  destroyed  ;  and  there- 
fore, even  with  the  modern  correction  that  doctrine  has 
received  in  the  late  cases,  which  is,  that  you  may  set  up 
the  term,  though  satisfied,  and  put  it  as  a  question  to  the 
jury,  whether  an  assignment  is  to  be  presumed,  it  seemed 
to  his  Lordship  very  dangerous  between  purchasers ;  and 
the  leaning  of  the  Court  ought  to  be  that  it  was  not  as- 
signed :    and  he  fully  concurred  with  Lord  Kenyon,  that 
it  is  not  Jit  for  a  Judge  to  tell  a  jury  they  art  to  presume 
a  term  assigned  because  it  is  satisfied ;  but  there  ought  to  be 
tome  dealing  upon  it,  or  you  take  from  a  purchaser  die 
effects  of  his  diligence  in  having  got  in  the  legal  estate, 
to  the  benefit  of  which  he  is  entitled.     Then  suppose  the 
law  takes  upon  itself  to  decide  the  question  between  par- 
chasers  upon  this  subject,  can  it  decide  upon  the  same 
rules  as  courts  of  equity,  as  upon  the  question  of  notice  ? 
It  will  be  said  upon  this  doctrine  a  court  of  equity  does 
inquire  into  this ;  and  it  is  a  rule  of  property  in  equity, 
and  therefore  ought  to  be  a  rule  of  property  at  law.    fiat 
how  has  it  become  a  rule  of  property  in  equity?    In 
equity,  the  first  mortgagee  may  ask  the  second  whether 
he  had  notice.     If  that  defendant  positively  denies  filface, 
and  one  witness  only  is  produced,  to  the  fact  of  notice, 
if  the  denial  is  as  positive  as  the  assertion,  and  there  is 
nothing  more  in  the  case,  a  court  of  equity  will  hot  take 
the  benefit  of  the  term  from  the  second  mortgagee,  placing 
as  much  reliance  on  the  conscience  of  the  defendant  as 
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on  the  testimony  of  a  single  witness,  without  some  cir- 
cumstances attaching  a  superior  degree  of  credit  to  the 
latter.  It  is  impossible,  therefore,  that  the  rule  of  pro- 
perty can  be  said  to  be  the  same  as  at  law;  and  if  it 
stands  upon  different  principles,  in  fact,  it  is  perfectly 
different. 

In  Maundrell  v.  Maundrell  (0),  which  was  decided  in 
1804,  the  question  arose,  whether  a  purchaser  could  pro- 
tect himself  against  dower  by  a  prior  term  of  years,  unless 
it  was  actually  assigned  to  a  trustee  for  him ;  and  the 
Lord  Chancellor  ultimately  decided  that  he  could  not; 
because  such  had  been  considered  the  general  rule ;  but 
his  Lordship,  upon  principle,  thought  that  the  purchaser 
would,  as  in  other  cases,  be  entitled  to  the  benefit  of  the 
term  without  an  actual  assignment.  He  said  that  he 
doubted  whether  it  was  possible  upon  principle,  to  say  the 
assignment  of  a  term  that  has  been  once  assigned  to  attend 
the  inheritance,  is  necessary  from  time  to  time  whenever 
that  inheritance  is  made  the  subject  of  purchase  (p). 

The  opinion  of  Lord  Eldon  therefore  is  that  an 
assignment  of  the  term  is  not  necessary  upon  every 
new  purchase ;  and  this  is  a  powerful  authority  against 
the  presumption  of  a  surrender,  on  the  mere  ground  that 
the  term  has  been  left  undisturbed.  Maundrell  v.  Maun- 
drell is  not  an  authority  requiring  an  assignment  in  every 
case  upon  every  new  purchase ;  but  whilst  it  establishes 
die  necessity  of  an  actual  assignment,  in  order  to  bar 
dower,  is  a  grave  authority  for  the  continued  existence 
of  the  term  in  other  cases,  although  it  is  left  in  the  name 
of  the  original  trustee. 

In  the  late  case  of  Doe  on  the  demise  of  Burdett  v. 
Wright,  B.  R.T.T.  1819,  a  term  assigned  in  1735,  to 
raise  an  annuity,  and  subject  thereto  to  attend  the  inhe- 

(0)  10  Vcg.  jun.  210.  (p)  10  Yes.  jun.  259 ;  and  sec  p.  2l3P. 
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ritance,  was  presumed  to  be  surrendered.  No  act  had 
been  done  to  acknowledge  the  term,  except  that,  upon  a 
sale  in  1 80 1  of  a  small  part  of  the  estate,  for  redeeming 
the  land-tax,  the  owner  had  covenanted  to  produce  to  the 
purchaser  the  deeds  creating  and  assigning  the  term. 
There,  however,  the  ejectment  was  by  a  person  claiming 
as  heir,  against  a  person  who  claimed  also  as  heir  (9). 

But  in  the  cases  of  Doe  v.  Hilder,  and  Doe  v.  Stace, 
B.  R.  (r),  (I),  which  were  decided  afterwards  in  the  same 
term,  it  appeared  that  the  ejectment  was  brought  by 
a  judgment-creditor,  who  had  issued  an  elegit  against 
Richard  Newman.  In  1 762  a  regular  mortgage- term  of 
one  thousand  years  was  created  by  Francis  Hare  Naylor, 
the  owner  of  the  fee,  and  several  other  charges  were 
made  previously  to  and  in  the  year  1770.  In  1771, 
Naylor  devised  the  estate  to  trustees,  to  sell.     In  1779, 

(q)  MS. ;  S.  C.  2  Barn.  &  Aid.         (r)  MS. ;  S.  C.  2  Barn.  &  Aid. 
710.  782. 


(I)  Another  question  of  great  importance  arose  in  these  causes,  which 
it  became  unnecessary  to  decide,  viz.  whether  the  statute  of  frauds 
enabled  a  judgment-creditor,  under  an  elegit,  to  take  the  term  in  exe- 
cution. The  statute,  it  is  decided,  did  not  intend  to  place  the  right  of 
the  creditor  on  the  same  footing  against  an  equitable  as  against  a  legal 
estate ;  and  it  does  not  enable  him  to  take  in  execution  an  equity  of 
redemption,  or  a  trust  in  a  leasehold.  Now  every  attendant  term  is  at 
law  a  chattel  real — a  term  in  gross,  and  therefore  cannot  be  taken  in 
execution  for  the  debt  of  the  cestui  que  trust.  The  Legislature  never 
intended  to  reduce  a  fee-simple  estate  with  an  attendant  term  to  a  level 
with  a  chattel  interest,  and  to  give  the  right  of  execution  as  if  it  were, 
a  chattel  interest,  where,  under  the  same  circumstances,  a  mere  chattel 
interest  would  not  be  within  the  statute.  The  act  in  all  its  provisions  is 
inaccurately  framed,  and  it  is  not  desirable  that  another  new  construc- 
tion should  at  this  day  be  given  to  it.  A  term  outstanding  has  always 
been  considered  to  protect  against  judgments ;  but  if  the  construction 
above  alluded  to  were  to  prevail,  it  would  be  necessary  to  search  far 
judgments  in  every  case,  in  order  to  ascertain  whether  any  writ  of  exe- 
cution had  issued,  or  rather  the  term  would  be  no  protection,  because 
it  could  not  be  discovered  whether  a  writ  had  issued. 
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tbey  sold,  and  conveyed  to  John  Newman  in  fee,  and  the 
one  thousand  years  term  was,  in  consideration  of  the  pay- 
ment of  the  mortgage-money,  assigned  by  a  separate  deed 
(7th  October,  1779)  to  a  Mr.  Denman,  his  executors,  ad- 
ministrators and  assigns,   "  in  trust  for  the  said  John 
Newman,  his  heirs  and  assigns,  and  to  be  assigned,  con- 
veyed,   and  disposed  of,  as  he  or  they  should  direct  and 
appoint     And  in  the  mean  time,  and  until  such  appoint- 
ment to  attend  and  wait  upon  the  freehold  and  inheritance 
of  the  same  premises"  to  protect  the  same  against  mesne 
incumbrances.     In  October  1790,  John  Newman  died 
intestate,  leaving  Richard  his  brother  and  heir.     In  No- 
vember 1797,  Richard  died,  leaving  Richard,  his  son, 
his  heir,  then  a  minor.     On  23d  August  1808,  the  last- 
named  Richard  gave  a  warrant  of  attorney  to  the  lessor 
of  the  plaintiff  to  enter  up  judgment  for  4,000  L9  which 
was   immediately  done.     In    1810,   Mr.  Denman,   the 
trustee  of  the  term,  died  intestate,  leaving  John  Denman, 
bis  son  and  next  of  kin.      In  October  1814,  Richard 
Newman,  on  his  marriage,  settled  the  estate  to  the  use  of 
himself  for  life,  with  remainder  over  in  strict  settlement. 
In  June  1816,  he  sold  and  conveyed  his  life-estate  to  his 
mother,  and  she  devised  the  estate  to  the  persons  under 
whom  the  defendant  claimed  as  tenant.     In  1817,  the 
lessor  of  the  plaintiff  issued  an  elegit,  without  having  re- 
vived the  judgment,  and  had  an  inquisition  taken  thereon, 
which  was  set  aside  for  irregularity.     In  1818,  he  re- 
vived the  judgment  by  scire  facias,  and  issued  an  elegit ; 
and  on  1 3th  March  1 8 1 8  an  inquisition  was  taken  thereon, 
and  then  the  ejectment  was  brought.     On  17th  March 
1819  (after  the  commencement  of  the  ejectment),  John 
Denman,  as  the  son  and  next  of  kin  of  Mr.  Denman,  took 
out  letters  of  administration  to  him,  and  by  a  deed,  dated 
the  19th  of  the  same  month,  he,  by  the  direction  of  the 
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devisees  of  the  purchaser,  in  the  usual  and  regular  way, 
assigned  the  term  to  John  Newman,  a  trustee  for  them, 
and  to  attend  the  inheritance.  The  deed  creating  the  term 
was  produced  by  the  purchaser  of  the  largest  part  in  vakc 
of  the  estate  comprised  in  it.  The  deed  assigning  the  term 
to  attend  on  the  pure  fiase  by  Mr.  Newman,  in  1779,  «irf<fe 
last  deed  of  assignment,  were  produced  by  the  defendants. 
The  learned  Judge  thought  that  the  question  as  to  a  sur- 
render ought  to  go  to  a  jury.  His  Lordship  told  them, 
that  it  seemed  to  him  that  as  a  trustee  was  appointed 
forty  years  ago,  and  had  never  done  any  act,  but  that  the 
party  who  was  beneficially  interested  had  always  acted 
on  the  property,  he  (the  learned  Judge)  could  not  consider 
an  administration  taken  out  but  a  week  before  the  assign- 
ment as  at  all  effective ;  that  he  considered  to  be  done 
merely  for  the  purpose  of  setting  up  this  old  term  to 
defeat  the  plaintiff;  and  under  such  circumstances  he 
should  leave  it  to  them  to  presume  it  had  been  surren- 
dered, which  according  to  the  learned  Judge's  report 
the  jury  expressly  said  they  did.  The  Court  of  King's 
Bench,  after  hearing  the  case  argued  at  considerable 
length,  and  taking  time  to  consider,  confirmed  the  learned 
Judge's  direction. 

Lord  Chief  Justice  Abbott  delivered  the   following 
judgment,  according  to  the  short-hand  writer's  note : 

"  This  was  an  action  of  ejectment  tried  before  my 
brother  Park  at  the  last  assizes  for  the  county  of  Sussex. 
The  title  of  the  lessor  of  the  plaintiff  was  upon  a  judg* 
ment  recovered  in  the  year  1808,  against  Richard 
Newman,  for  8,000/.  and  a  writ  of  elegit  and  inquisition 
thereupon  in  the  year  1818,  finding  Richard  Newman 
seised  in  fee  of  the  premises  in  question.  It  was  further 
proved,  that  the  defendant  occupied  the  land  as  a  tenant, 
and  had  declared  that  he  considered   it   to   belong  to 
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Richard  Newman,  and  had  delivered  to  him  a  notice  of 
a  judgment  received  in  June  181 8,  from  the  lessor  of  the 
plaintiff.  On  the  part  of  the  defendant  it  was  proved, 
that  on  the  23d  of  June  1762,  Francis  Hare  Naylor  had 
conveyed  the  premises  in  question,  inter  alia,  to  Thomas 
Carter,  for  a  term  of  one  thousand  years,  by  way  of  mort- 
gage, for  securing  the  sum  of  6,000  /•  That  in  the  year 
1779,  the  mortgage  was  paid  off,  and  deeds  were  then 
executed,  whereby,  in  effect,  the  term  was  assigned  to 
William  Denman,  in  trust  for  John  Newman,  a  purchaser 
rf  the  premises,  and  to  attend  the  inheritance :  That  in 
the  month  of  October  181 4,  the  said  Richard  Newman,  to 
irhom  the  premises  had  descended  from  the  purchaser 
John  Newman,  made  a  settlement  upon  his  intended  mar- 
riage ;  whereby  he  conveyed  the  premises  to  trustees  and 
their  heirs,  to  the  use  of  himself  for  life,  with  a  remainder 
to  his  intended  wife  for  life,  remainder  to  the  issue  of  the 
marriage,  and  reversion  to  himself  in  fee :  That  in  the 

■ 

fear  1816,  the  said  Richard  Newman  conveyed  his  life* 
state  to  Sarah  Newman,  the  mother  of  Richard,  as  a  se- 
curity for  1 ,162  /.,  which  appears  to  have  been  money  then 
ine  from  him  to  her :  That  Mrs.  Newman,  the  mother,  died 
in  the  year  1817,  having  previously  devised  her  interest 
Id  aome  other  relations :  That  William  Denman,  to  whom 
the  term  had  been  assigned  in  trust,  to  attend  the  inherit- 
mce  as  aforesaid,  died  about  four  years  ago ;  and  on  the 
19th  of  March  last,  his  son  took  out  administration  to  him, 
ind  executed  a  deed,  purporting  to  be  an  assignment  of  the 
term,  to  a  person  therein  named,  in  trust  for  the  devisees 
of  Mrs.  Newman,  the  mother.  Upon  this  evidence,  two 
questions  were  made  at  the  trial :  first,  whether  the  term 
might  be  presumed  to  have  been  surrendered  and  merged 
in  the  inheritance ;  and  if  it  might  not,  then,  whether  it 
was  a  trust  within  the  tenth  section  of  the  statute  of 
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frauds,  so  as  not  to  stand  in  the  way  of  the  execution  oil 
the  judgment.  The  learned  Judge  thought  this  a  casein 
which  a  jury  might  presume  a  surrender  of  the  term ;  and 
the  matter  being  left  to  them,  they  found  that  the  term 
had  been  surrendered.  A  motion  was  afterwards  made 
for  a  nonsuit,  according  to  leave  given  by  the  learned 
Judge.  A  rule  to  show  cause  was  granted ;  and  the 
matter  was  argued  before  us  very  fully  and  ably.  The 
same  two  points  were  made ;  and  with  respect  to  the 
statute  of  frauds  a  further  point  also,  it  being  contended, 
first,  that  the  trust  of  a  term  of  years  is  not  within  the 
tenth  section  of  the  statute;  and,  secondly,  if  it  be,  yet  in 
this  particular  case,  the  statute  would  not  help  the  plain* 
tiff,  because  the  termor  must  be  considered  as  a  trustee, 
not  for  the  debtor,  but  for  the  devisees  of  Mrs.  Newman, 
at  the  time  of  issuing  the  execution.  Upon  these  points, 
however,  it  is  not  necessary  for  us  to  pronounce  any 
judgment ;  because  we  are  of  opinion,  that  in  this  ease 
the  surrender  of  the  term  might  lawfully  and  reasonably 
be  presumed.  It  is  obvious  that  if  such  a  surrender  had 
been  made,  it  would  not  probably  be  in  the  power  of  the 
plaintiff  to  produce  it,  he  being  a  stranger  to  the  parti- 
culars of  the  title  which  his  debtor  had  in  the  land.  The 
principal  ground  of  objection  to  the  presumption  was,  that 
such  a  presumption  had  in  no  instance  hitherto  been  made 
against  the  owner  of  the  inheritance,  the  former  instances 
being  (as  it  was  said)  all  cases  of  presumption  in  favour 
of  such  owner.  But  this  proposition  appears  to  be  too 
extensively  laid  down.  One  of  the  instances  in  which  it 
has  been  said  that  a  surrender  shall  be  presumed,  is  the 
case  of  a  mortgagor  setting  up  a  term  against  his  own 
mortgagee ;  and  this  is  said  generally,  and  without  dis- 
tinction, between  a  mortgagee  in  fee  or  for  years.  But  if 
such  a  term  be  set  up  against  a  mortgagee  for  years,  and 
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ft  surrender  presumed,  the  presumption  is  made  against, 
and  not  in  favour  of,  the  owner  of  the  inheritance.  It  is 
made  against  his  interest  at  the  time  of  the  trial,  but  in 
favour  of  his  honesty  at  the  time  of  the  mortgage ;  for  if 
the  term  existed  at  the  time  of  the  mortgage,  he  ought  in 
honesty  to  have  secured  the  benefit  of  it  to  the  mortgagee 
at  that  time,  and  not  to  have  reserved  it  in  his  own  power 
bs  an  instrument  to  defeat  his  mortgage ;  and  upon  the 
'same  principle  on  which  a  surrender  is  presumed  in  the 
case  of  mortgagor  and  mortgagee,  we  think  it  may  rea- 
sonably be  presumed  in  the  present  case;  though  the 
principle  is  applicable  not  to  the  judgment-creditor  but 
to  other  persons.  One  of  the  general  grounds  of  a  pre- 
sumption is  the  existence  of  a  state  of  things  which  may 
most  reasonably  be  accounted  for  by  supposing  the  matter 
presumed.  Thus,  the  long  enjoyment  of  a  right  of  way 
by  A$  to  his  house  or  close,  over  the  land  of  B,  which  is 
a  prejudice  to  the  land,  may  most  reasonably  be  accounted 
for  by  supposing  a  grant  of  such  right  by  the  owner  of 
the  land ;  and  if  such  a  right  appear  to  have  existed  in  an- 
cient times,  a  long  forbearance  to  exercise  it,  which  must 
be  inconvenient  and  prejudicial  to  the  owner  of  the  house 
or  close,  may  most  reasonably  be  accounted  for  by  sup- 
posing a  release  of  the  right.  In  the  first  class  of  cases, 
therefore,  a  grant  of  the  right,  and  in  the  latter,  a  release 
of  it,  is  presumed.  Where  a  term  of  years  becomes  at- 
tendant upon  the  reversion  and  inheritance,  either  by 
operation  of  law,  or  by  special  declaration  upon  the  ex- 
tinction of  the  objects  for  which  it  was  created,  the  enjoy- 
ment of  the  land  by  the  owner  of  the  reversion,  thus 
become  the  cestui  que  trust  of  the  term,  may  be  accounted 
-for  by  the  union  of  the  two  characters  of  cestui  que  trust 
and  inheritor,  and  without  supposing  any  surrender  of  the 
term ;  and  therefore,  in  general,  such  enjoyment,  though 
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it  may  be  of  very  long  continuance,  may  possibly  far- 
nish  no  ground  to  presume  a  surrender  of  the  term.  Bat 
where  acts  are  done  or  omitted  by  the  owner  of  the 
inheritance,  and  persons  dealing  with  him  as  to  the  haA, 
which  ought  not  reasonably  to  be  done  or  omitted,  if  the 
term  existed  in  the  hands  of  a  trustee,  and  if  there  do 
not  appear  to  be  any  thing  that  should  prevent  a  sifr 
render  from  having  been  made ;  in  such  cases  the  thingi 
done  or  omitted  may  most  reasonably  be  accounted  for 
by  supposing  a  surrender  of  the  term,  and  therefore  I 
surrender  may  be  presumed.  We  think  there  are  sock 
things  in  the  present  case.  In  the  year  1814,  Richard 
Newman,  the  debtor,  and  then  owner  of  the  inheritaace, 
made  a  settlement  upon  his  intended  marriage,  which 
took  place  immediately.  Upon  such  an  occasion,  lite 
title  and  title-deeds  of  the  husband  would  probably  be 
looked  into  by  professional  men  on  the  part  of  the  hus- 
band, at  least,  if  not  on  the  part  of  the  wife  also ;  w& 
notwithstanding  the  assertion  of  one  of  the  learned  gen- 
tlemen who  argued  this  case  on  the  part  of  the  defendant, 
and  by  whom  we  were  informed  that  it  is  not  usual  on 
such  occasions  to  take  any  notice  of  an  outstanding 
satisfied  term,  we  cannot  forbear  thinking  that  sach  t 
term  always  ought  to  be,  and  frequently  is,  in  some  w«J 
noticed,  either  by  the  deed  of  settlement,  or  by  warn 
separate  instrument ;  because,  if  not  noticed,  and  the 
termor  not  called  upon  to  assign  the  term  to  the  uses  tf 
the  settlement,  nor  any  declaration  of  trust  made  of  it  to 
those  uses,  it  may  afterwards  be  made  an  instrument  of 
defeating  the  settlement.  The  title-deeds  usually  reattin 
with  the  husband,  and  if  he  be  driven  by  necearity  to 
borrow  money,  he  may  meet  with  a  lender  who  his  bo 
notice  of  the  settlement,  and  by  handing  over  his  deed* 
and  obtaining  an  assignment  of  the  term  to  him  and  other 
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conveyances,  give  to  him  a  title  that  must  prevail  both  at 
law  and  in  courts  of  equity  against  the  settlement.  The 
supposed  practice  of  taking  no  notice  of  outstanding  terms, 
on  such  an  occasion,  appears  to  have  been  insisted  upon 
before  Lord  Hardwicke,  in  the  case  of  Willoughby  v. 
Willoughby,  as  applied  to  marriage  settlements  and 
purchases.  But  that  very  learned  Judge,  in  giving  his 
judgment  in  that  case,  says  he  had  inquired  of  a  very 
learned  and  eminent  conveyancer,  and  could  not  find  that 
there  had  been  any  such  general  rule ;  and  he  afterwards 
proceeds  to  say,  "  Where  the  assignment  has  been 
generally  in  trust  to  attend  the  inheritance,  and  the  parties 
approve  of  the  old  trustees,  they  may  safely  rely  upon  it, 
especially  in  the  case  of  a  purchase  or  mortgage,  where 
the  tide-deeds  always  are,  or  ought  to  be,  taken  in ;  for 
if  he  has  the  creation  and  assignment  of  the  term  in  his 
own  hands,  no  use  can  be  made  of  it  against  him."  Such 
instances  as  these  may  account  for  the  practice  in  many 
cases,  but  cannot  constitute  a  general  rule.  If  in  the 
present  case  it  had  appeared  that  the  deeds  relating  to 
the  term  were  delivered  to  the  trustees  of  the  marriage 
settlement  as  one  of  the  securities  for  the  settlement,  the 
case  would  have  stood  on  a  very  different  ground.  The 
marriage  settlement,  however,  is  not  the  only  occasion  on 
wbich  we  think  it  may  most  reasonably  be  supposed  that 
this  term,  if  existing,  would  have  been  brought  forward. 
It  appears  that  in  1816  the  same  Richard  Newman, 
being  then  indebted  to  his  mother,  and  desirous  of  giving 
her  security  for  the  debt,  prevailed  upon  his  wife  to  join 
with  him  in  conveying  to  her  the  interest  they  derived 
under  the  settlement.  Upon  this  occasion,  an  assignment 
of  the  term,  or  a  delivery  of  the  deeds  relating  to  it, 
would  undoubtedly  have  been  most  important  acts  in 
favour  of  the  mortgagee,  because  they  would  have  pro- 
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tected  the  mortgagee  against  any  subsequent  use  of  the 
term  to  defeat  her  mortgage.     On  both  these  occasions, 
therefore,   the  term,  if  existing,  could  not  have  been 
wholly  disregarded  without  either  want  of  integrity  on 
the  part  of  Richard  Newman,  or  want  of  care  and  caution 
on  the  part  of  the  professional  men  engaged  in  those  trans- 
actions.    We  think  it  more  reasonable  to  presume  a  prior 
surrender  of  the  term,  than  to  presume  such  deficiencies. 
It  certainly  might  not  unreasonably  be  left  to  a  jury  to 
consider  to  what  cause  they  would  attribute  these  omis- 
sions, and  this  was  done  at  the  trial.     It  is  true,  that  an 
assignment  of  the  term  was  taken  in  a  few  days  before 
the  trial,  for  the  alleged  benefit  of  the  legatees  of  the  mort- 
gagee, Mrs.  Newman,  on  whose  behalf,  we  were  informed, 
the  present  cause   was  defended.     But  this  tardy  act 
cannot  be  of  any  avail,  and  leads  not  to  any  presumption. 
The  assignment  was  made  by  the  administrator  of  the 
person  in  whom  the  term  had  been  vested,  and  the  ad- 
ministrator would  probably  be  ignorant  of  any  previous 
surrender  made  by  the  intestate.     The  time  for  dealing 
with  the  term  on  behalf  of  the  mortgagee  was  the  date 
of  the  mortgage.     An  actual  assignment  of  the  term  is 
more  regarded  than  its  mere  quiescent  existence.     Itwill 
defeat  the  title  to  dower,  which  its  existence  only  will 
not,  according  to  the  case  of  Maundrell  and  Maundrell, 
Vesey,  jun.  vol.  vii.  page  567,  and  vol.  x.  page  246,  and 
the  cases  there  cited.     These  observations  respecting  the 
settlement  and  the  mortgage  receive  additional  force  from 
the  consideration  of  their  dates.     They  were  both  long 
subsequent  to  the  judgment,  and  they  are  the  acts  of  a 
person  materially  interested  in  protecting  the  land  from 
the  judgment,  and  excluding  all  questions  on  the  subject 
of  priority,  or  otherwise ;  in  the  case  of  the  settlement,  for 
the  sake  of  his  intended  wife,  and  the  issue  that  he  might 
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expect  by  her ;  and  in  the  case  of  the  mortgage,  for  the 
ease  of  the  mortgagee,  to  whom  he  was  so  nearly  related, 
and  who  also  was  evidently  a  favoured  creditor.  And  it 
cannot  be  denied,  that  an  actual  assignment  of  the  term 
would  have  been  in  many  respects  more  operative  against 
the  judgment  than  its  mere  existence.  In  the  case  of  the 
mortgage,  it  would  have  put  an  end  to  all  question  upon 
the  statute  of  frauds,  by  making  the  termor  specifically 
a  trustee  for  the  mortgagee  before  execution  issued,  ac- 
cording to  the  case  of  Hunt  v.  Coles,  1  Com.  Rep.  226. 
For  these  reasons  we  think  the  verdict  ought  not  to  be 
disturbed,  and  the  rule  must  therefore  be  discharged," 

It  will  at  once  be  observed,  that  this  is  a  stronger  case 
in  favour  of  the  existence  of  the  term  than  that  which  we 
have  been  considering.  There  was  no  circumstance  which 
pointedly  called  for  an  assignment  of  the  term  before  the 
period  when  one  was  made ;  for  an  assignment  is  never 
Blade  by  reason  of  descents,  or  of  a  marriage  settlement 
Previously  to  the  sale,  therefore,  the  presumption  could 
not  on  any  reasonable  ground  be  let  in  ;  and  if  not,  such 
a  presumption  ought  hot  to  have  been  made  at  all.  There 
could  be  no  doubt  which  ought  to  be  preferred,  the  pur- 
chaser, or  the  judgment-creditor.  The  latter  obtained  his 
judgment  on  a  warrant  of  attorney,  and  slept  on  his  secu- 
rity for  ten  years,  and  never  had  a  specific  lien  on  the 
estate,  but  a  general  security  riding  over  the  whole  of  the 
seller's  property ;  whereas  the  purchaser  not  only  bought 
the  estate  itself  without  notice  of  the  incumbrance,  but 
had  possession  of  all  the  deeds  relating  to  the  term,  to  the 
possession  of  which  he  was  entitled  as  a  purchaser.  That 
circumstance  alone,  even  as  between  two  mortgagees  of 
the  estate  itself,  both  of  them  equally  innocent,  would  give 
die  better  right  to  the  one  holding  the  deeds  (s).     At 

(*)  Stanhope  r.  Earl  Verney,  2  Eden,  81. 
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between  a  purchaser  of  the  estate  and  a  mere  judgment* 
creditor,  the  rule  applies  with  irresistible  force.  The  pur- 
chaser, therefore,  clearly  had  the  better  equity ;  and  the 
presumption  of  the  surrender,  without  any  evidence  upon 
which  to  ground  it,  let  ra  the  judgment-creditor  an  the 
estate  in  the  hands  of  the  purchaser,  although,  according 
to  equity  and  good  conscience,  the  creditor  had  no  tide 
to  rank  as  such.  The  presumption  too  let  in  thejudgmcnt- 
creditor  on  the  estates  provided  for  the  wife  and  children  by 
the  marriage  settlement ;  for  the  term  could  not  be  presumed 
to  be  surrendered  against  the  purchaser,  and  in  existence 
for  the  benefit  of  the  wife  and  children.  And  yet  counsel 
in  very  great  practice  never  knew  an  instance  of  an 
attendant  term  being  re-assigned  on  a  marriage,  and  have 
suffered  hundreds  of  settlements  to  be  executed  withoot 
requiring  such  an  assignment;  so  that  the  provisions 
made  for  very  many  families  may  be  deeply  incumbered 
if  this  new  rule  is  to  be  followed.  It  will  not  be  con- 
tended that  the  subsequent  conduct  of  the  purchaser  of 
the  life-estate  ought  to  affect  the  wife  and  children  of  the 
seller ;  and  yet  it  is  undeniable  that  the  circumstance  of 
the  purchaser  not  taking  an  assignment  of  the  term  was 
relied  upon  as  a  strong  ground  in  favour  of  the  presump- 
tion. The  assignment  was  made  by  Denman  s  adminis- 
trator, who  was  regularly  such  as  next  of  kin,  and  not 
a  mere  stranger,  procuring  a  limited  administration  4c 
bonis  notiy  for  the  purpose  of  assigning  the  term* 

The  above  decision  powerfully  attracted  the  attention 
of  the  Profession*  An  ejectment  was  afterwards  brought 
by  the  Newmans  and  Denman,  against  Putland,  who 
recovered  in  the  former  ejectment,  to  recover  back  the 
estate  (0-  It  came  on  at  the  assizes  for  Sussex,  before 
Mr.  Baron  Garrow.     Upon  this  ejectment  the  lessors  of 

(/)  Doc  v.  Putland    See  Bartlett  v.  Downee,  3  Bam,  &  Cms.  61& 
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the  plaintiff  proved  a  mortgage  in  fee  of  the  estate  to 
Thomas  Markwick,  in  August  1814,  by  Richard  New- 
man the  son,  who  afterwards  made  the  marriage  settle* 
ment  By  this  mortgage,  which  it  had  not  been  con- 
sidered necessary  to  produce  upon  the  former  ejectment, 
all  deeds  were  granted ;  and  it  contained  a  general  decla- 
ration of  the  trust  of  all  terms  of  years  for  the  mortgagee. 
The  assignment  of  the  term  from  Carter  of  the  7th  of 
October  1 779,  was  delivered  over  to  Markwick,  and  was 
contained  in  a  schedule  of  title-deeds  made  at  the  time 
of  the  mortgage,  and  signed  by  Markwick.  By  a  deed 
dated  the  9th  of  September  1819,  Newman,  the  trustee 
of  the  one  thousand  years  term,  declared  that  he  would 
stand  possessed  of  it  in  trust  for  Markwick,  and  to  secure 
the  mortgage-money  due  to  him.  It  was  argued  on  the 
part  of  the  defendant  that  it  would  be  inconvenient  that 
one  Judge  should  direct  a  jury  to  presume  a  surrender  of 
die  term,  and  another  direct  the  contrary.  In  the  mort- 
gage to  Markwick  there  was  no  notice  of  any  particular 
term,  and  no  assignment  was  taken  of  the  one  thousand 
years  term ;  Newman  might  therefore  have  parted  with 
the  term  upon  a  new  loan.  The  assignment  in  March 
1819  was  not  at  all  for  the  benefit  of  Markwick;  there 
was  so  acting  upon  the  term  from  1779  till  1819.  No 
notice  was  taken  of  it  in  the  marriage  settlement  The 
leaned  Judge  said,  in  charging  the  jury,  that  the  facts 
were  very  different  now  to  those  proved  on  the  former 
trial;  and  his  present  view  was  sanctioned  by  the  sug- 
gestion in  that  very  case.  Here  the  deeds  were  handed 
over  to  the  mortgagee  before  the  settlement  and  convey- 
ance, which  accounts  for  the  term  not  having  been  men- 
tioned in  those  securities.  The  circumstance  of  the  deed 
haying  been  scheduled  and  handed  over  to  Markwick 
shows  that  the  term  had  not  been  surrendered*    The 
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learned  Judge  directed  the  jury  to  find  a  verdict  forth* 
plaintiff.  The  jury  found  that  the  term  was  subsisting, 
and  reserved  any  question  of  law. 

In  Trinity  term  1820  the  defendant  moved  for  anew 
trial ;  the  learned  Judge  who  tried  the  cause  re-stated 
the  point,  upon  which  he  directed  the  jury,  and  observed 
that  the  case  had  excited  a  great  deal  of  attention,  and 
had  occasioned  the  observations  which  have  already  been 
submitted  to  the  learned  reader  (u).  The  Chief  Baron 
said,  that  he  should  like  to  have  the  point  argued  on  the 
presumption  of  surrender.  From  his  habits  in  West- 
minster Hall,  his  Lordship  added,  he  had  travelled  more 
than  most  men  through  the  law  relating  to  this  case,  and 
he  did  not  think  the  doctrine  of  presumption  a  correct 
doctrine.  It  is  a  very  serious  point ;  and  of  late  the 
doctrine  has  been  carried  to  a  very  frightful  extent  Mr. 
Baron  Graham  observed,  that  he  had  never  suffered  these 
presumptions,  except  in  cases  very  strongly  warranted; 
and  where  nothing  was  shown  to  the  contrary.  The 
Chief  Baron  added,  that  he  never  desired  a  jury  to  pre- 
sume where  he  did  not  believe  himself.  The  Court  gave 
the  defendant  leave  to  argue  the  point  upon  the  statute 
of  frauds,  upon  a  case  to  be  stated  (x).  The  point,  there 
fore,  as  to  the  surrender  of  the  term,  was  put  at  rest 
The  case  upon  the  other  point  was  prepared,  but  the  suit 
has  since  been  compromised,  highly  to  the  advantage  of 
the  Newmans. 

The  attention  of  Lord  Chancellor  Eldon  was  quickly 
drawn  to  the  doctrine  of  the  Court  of  King's  Bench.    In 

(u)  They  appeared  at  the  time  facts  and  merits  of  the  case  as  they 
in  the  shape  of  a  letter  from  the  ultimately  appeared.  This  power- 
author  to  Mr.  Butler.  fully  shows  that  such  a  presump- 

(x)  It  appears,  therefore,  that  tion  ought  not  to  be  made  on  light 

the  presumption  was  made  on  the  grounds, 
first  ejectment,  against  the  real 
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the  Marquis  of  Townsend  v.  Bishop  of  Norwich,  on  the 
27th  January  1820,  his  Lordship  observed : — 

The  legal  interest  in  the  advowson  is  unquestionably 
in  Mr.  Ainge,  for  a  term  of  years,  which,  as  I  understand, 
has  been  expressly  assigned  to  attend  the  inheritance. 
I  do  not  inquire  whether  there  may  have  been  interme- 
diate transactions  since  the  creation  of  the  term,  which 
might  induce  some  people  to  think  a  surrender  of  it 
should  be  presumed,  further  than  to  remark,  that  having 
in  days,  which  perhaps  may  be  thought  days  of  yore, 
passed  about  two  years,  by  no  means  unprofitably,  in  the 
office  of  Mr.  Duane,  and  during  which  I  had  frequent 
opportunities  of  knowing  the  opinions  entertained  by 
Mr.  Booth,  Mr.  Fearne,  and  other  eminent  conveyancers 
of  that  day,  I  well  know  that  they  were  in  the  habit  of 
proceeding  on  notions  relative  to  satisfied  terms,  which, 
notwithstanding  some  modern  decisions,  I  would  not 
advise  conveyancers  to  depart  from  (j/). 

Upon  another  occasion  his  Lordship  observed:  For- 
merly assignments  were  not  considered  necessary,  because 
the.  old  trustee  would  be  a  trustee  for  you,  although  you 
might  not  like  him.  It  was  never  considered  that  the 
presumption  of  a  surrender  was  to  be  made  because 
some  particular  act  had  not  been  done.  Lord  Kenyon 
thought  that  some  act  must  be  done  to  presume  a  sur- 
render ;  but  now  it  is  said,  that  if  no  act  is  done,  you 
-may  presume  a  surrender :  I  cannot  go  the  length  which 
I  see  some  late  cases  go,  where  there  is  no  proviso. 
Tbey  have  raised  the  presumption  from  a  transaction 
where  they  say  the  term  would  have  been  assigned  if 
not  surrendered.  I  say  that  the  circumstance  does  not 
let  in  that  presumption;  because  the  purchaser  must 
know  that  the  term  will  be  held  in  trust  for  him,  and  he 

(y)  From  Mr.  Wilson's  note. 
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may  leave  it  where  it  is,  to  save  the  expense  of  taking 
out  administration  (*). 

His  Lordship  again  took  occasion  to  observe,  ill  Hayes 
v.  Bailey,  15th  March,  1820:  There  is  now  a  modern 
doctrine  of  presuming  surrenders.  When  I  first  came 
here,  every  old  lawyer  thought  assignments  of  term* 
unnecessary;  and  as  to  the  principle,  that  the  term  would 
be  presumed  to  be  surrendered  if  it  had  not  been  assigned 
on  marriages,  &c. ;  it  was  then  thought  that  there  was  do 
occasion  to  assign,  for  if  it  had  once  been  assigned  to 
attend,  the  assignee  will  be  a  trustee  for  you.  They  then 
never  thought  it  necessary  to  have  it  assigned  on  such 
occasions.  I  remember  Mr.  Lloyd  used  to  say,  that  an 
old  term  was  worth  two  inheritances.  You  see  Lord 
Kenyon  got  as  far  as  this  before  he  would  presume  t 
surrender;  you  must  show  that  there  had  been  some 
dealing  with  it ;  but  it  seems  to  be  the  law  now,  that  if 
you  show  that  there  has  been  no  dealing  with  it  you  are 
to  presume  it  surrendered  (a). 

In  the  late  case  in  the  Exchequer,  of  Deardon  v.  Lord 
Byron,  the  Chief  Baron  again  expressed  his  disappro- 
bation of  this  doctrine  of  presumption  (b). 

Upon  the  appeal  in  the  House  of  Lords,  in  Cholmondley 
v.  Clinton  (c),  the  Lord  Chancellor,  with  a  reference  to 
a  deed  of  the  year  1 704,  by  which  a  term  of  two  hundred 
years  was  created,  with  a  proviso  for  the  cesser  of  the 
term,  but  which,  as  the  circumstances  upon  which  that 
term  was  to  determine  had  not  taken  effect,  remained  a 
subsisting  term,  and  was  assigned  in  1811,  observed:— 
"  I  would  wish  to  call  your  Lordships  most  particular 
attention  to  this  part  of  the  case,  because,  unless  I  now 
misunderstand,  and  unless  I  have  misunderstood  for  a 
good  many  years,  in  which  I  have  been  laboriously,  io 

(z)  From  the  Author's  note.  (b)  MS. 

(a)  From  Mr.  Jacob'*  note.  (c)  MS. 
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different  situations,  discharging  the  duties  which  belong 
to  the  Profession  of  which  1  have  the  honour  to  be  a 
member,  the  doctrine  upon  this  subject,  there  arise  out 
of  the  circumstances  which  I  am  about  to  mention  many 
important  observations  bearing  upon  this  case,  with 
a  great  degree  of  importance,  because  bearing,  unless 
1  misunderstand  the  case  very  much,  upon  the  titles  to 
property  in  this  kingdom.  My  Lords,  this  deed  of  1 704 
provides,  as  I  before  stated,  for  the  cesser  of  the  term, 
that  is,  of  the  interest  which  the  term  creates.  Let  me 
suppose  for  a  moment,  that  there  had  been  no  such  de- 
claration with  respect  to  the  cesser  of  the  term,  or  what 
comes  to  the  same  thing,  that  the  state  of  things  has  not 
yet  arisen  in  which  the  term  is  to  cease,  that  term  created 
in  1704,  would,  according  to  all  the  ideas  that  I  ever  had 
of  the  law  of  this  country  (I  am  speaking  now  of  what 
would  have  been  done  twenty-five  years  ago,  instead  of 
speaking  particularly  of  the  present  time,)  be  considered 
as  a  term  which,  whether  the  instrument  that  created  it  or 
not  did  so  declare,  would  be  attendant  upon  the  inhe- 
ritance when  the  ends  and  trusts  of  it  were  satisfied ;  that 
is,  it  would  be  considered  as  a  term,  where  neither  pre- 
samption  that  it  was  satisfied,  nor  presumption  that  it  was 
surrendered,  would  at  that  period  have  been  entertained, 
unless  there  had  been  some  dealing  with  the  term  which 
would  authorize  a  presumption  either,  of  the  one  nature 
or  of  the  other,  but  it  would  be  taken  to  be,  what,  in  the 
language  of  those  who  are  now  no  more,  I  have  often 
heard  it  stated  to  be,  the  best  part  of  a  title,  namely,  that 
old  term  that  could  be  got  in  to  protect  the  inheritance. 
And  J  conceive  that  such  a  term,  whether  there  was  any 
intention  that  it  should  or  should  not  attend  the  inhe- 
ritance,  would  be  a  term  held  in  trust  to  attend  the  inhe- 
ritance, protecting  the  equities  of  all  who  had  equities 
during  the  existence  of  that  term ;  all  the  estates,  to  a  cer- 
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tain  extent,  that  is,  during  the  duration  of  the  terrti,  would 
be  equitable  estates,  but  protecting  them  all  according  to 
the  due  course,  and  order,  and  priority  in  which  they 
existed,  and  according  to  their  equities." 

In  giving  judgment  in  the  same  case  upon  the  hearing 
at  the  Rolls,  Sir  Thomas  Plumer  appeared  also  to  be 
of  opinion  against  the  presumption  in  such  cases  (rf). 

Since  the  decision  in  Doe  v.  Hilder  the  point  has  been 
repeatedly  debated  before  the  different  Masters  in  Chan- 
cery, upon  objections  taken  by  sellers  to  procure  repre- 
sentations to  terms  of  years,  which,  they  insisted,  ought 
to  be  presumed  to  have  been  surrendered ;  but  the  general 
and  prevailing  opinion  has  been  that  that  doctrine  cannot 
be  maintained ;  and  the  Masters  have  acted  upon  that 
principle. 

And  finally,  in  Aspinall  v.  Kempson,  upon  a  motion 
before  the  Lord  Chancellor  for  a  new  trial,  in  which  some 
gentleman  at  the  common-law  bar  cited  Doe  v.  Hilder, 
his  Lordship  observed,  "  it  is  not  necessary  to  consider 
much  the  doctrine  of  presumption  with  reference  to  the 
present  case,  but  the  case  of  Doe  v.  Hilder  having  been 
alluded  to,  and  having  paid  considerable  attention  to  it, 
I  have  no  hesitation  in  declaring  that  I  would  not  have 
directed  a  jury  to  presume  a  surrender  of  the  term  in  that 
case ;  and  for  the  safety  of  the  titles  to  the  landed  estates 
in  this  country,  I  think  it  right  to  declare  that  I  do  not 
concur  in  the  doctrine  laid  down  in  that  case  (e)." 

We  may,  therefore,  be  justified  in  considering  the  law 
to  stand  as  it  did  before  the  decision  in  Doe  v.  Hilder; 
and  conveyancers  of  course  will  follow  the  advice  of  the 
Lord  Chancellor,  and  not  depart  from  the  practice  which 
they  have  hitherto  followed. 

(d)  2  Jac.  &  Walk.  158. 
(e)  L.  J.  Hall,  5  Dec.  1S21,  from  Mr.  Walker's  note.  , 
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*The  Vice-Chancellor,  Sir  John  Leach,  in  two  late  cases 
upon  specific  performance,  as  between  a  seller  and  a  pur- 
chaser, presumed  a  term  to  be  surrendered  which  had  not 
been  assigned  to  attend  the  inheritance,  and  which  for 
a  long  period  had  not  been  disturbed.  The  first  case  was 
Emery  v.  Growcock  (/).  The  other  case  was  ex  parte 
Holman  (g\  where  it  appeared,  by  the  abstract  of  the  title 
delivered  to  the  purchaser,  that,  by  indenture  bearing  date 
the  24th  of  December  1 735,  and  made  between  Thomas 
Baker  of  the  one  part,  and  John  Marsh  of  the  other  part,  the 
said  Thomas  Baker  did  grant  and  demise,  amongst  other 
hereditaments,  the  messuage  and  premises  in  question 
onto  the  said  John  Marsh,  his  executors,  administrators 
and  assigns,  for  the  term  of  five  hundred  years,  subject  to 
redemption  on  payment  by  the  said  Thomas  Baker,  his 
heirs,  executors,  administrators  and  assigns,  unto  the  said 
John  Marsh,  his  executors,  administrators  or  assigns,  of 
the  sum  of  205/.  on  a  certain  day  therein  mentioned, 
that  the  said  sum  was  not  paid  accordingly,  but  that  the 
same  with  all  interest  was  paid  to  the  executor  of  the 
said  John  Marsh  on  the  6th  day  of  October  1 750,  as  ap- 
peared by  a  receipt  indorsed  on  the  said  indenture,  but 
no  assignment  or  surrender  of  the  said  premises  com- 
prised in  the  said  term  was  ever  made  and  executed,  and 
therefore  the  purchaser  insisted  that  the  sellers  should  at 
their  own  expense  discover  the  personal  representatives 
of  the  said  John  Marsh,  and  procure  an  assignment  from 
them  of  the  said  term  to  a  trustee  for  the  purchaser  to 
attend  the  inheritance. 

The  Master  to  whom  the  title  was  referred  was  of 
opinion  that  the  term  of  five  hundred  years  was  outstand- 
ing, and  was  then  vested  in  the  personal  representative 
or  representatives  of  John  Marsh  the  termor,  but  it  did 
not  appear  by  any  evidence  before  him  who  was  or  were 

(f)  Mar.  1 821 ,  MS.  0  Madd.  54.  (g)  24  July  1 82 1 ,'  MS. 


448  OF    ASSIGNMENTS  OF   TERMS. 

such  personal  representative  or  representatives ;  and  the 
Master  was  of  opinion  that  it  was  expedient  and  neces- 
sary that  the  said  term  should  be  assigned  to  a  trustee  for 
the  purchaser,  and  that  the  expense  of  deducing  the  title 
thereto^  and  of  procuring  the  said  term  to  be  so  assigned, 
should  be  borne  and  paid  by  the  vendors. 

In  an  intermediate  deed,  dated  in  July  1 7499  the  term 
was  noticed,  but  in  no  other  deed  was  it  mentioned ;  and 
there  were  three  conveyances  of  the  fee  upon  sales,  one 
in  1784,  another  in  1791,  and  the  other  in  1792.  The 
Vice-Chancellor  was  of  opinion  that  a  surrender  of  the 
term  must  be  presumed. 


V.  The  importance  of  obtaining  an  assignment  of  all 
outstanding  terms  cannot  be  too  strongly  impressed  on 
purchasers.  If  a  purchaser  has  no  notice,  and  happens 
to  take  a  defective  conveyance  of  the  inheritance,  defective 
either  by  reason  of  some  prior  conveyance,  or  of  some 
prior  charge  or  incumbrance,  and  if  he  also  takes  an  as* 
signment  of  the  term  to  a  trustee  for  him,  or  to  himself, 
where  he  takes  the  conveyance  of  the  inheritance  to  his 
trustee,  in  both  these  cases  he  shall  have  the  benefit  of  the 
term  to  protect  him ;  that  is,  he  may  make  use  of  the 
legal  estate  of  the  term  to  defend  his  possession,  or,  if  he 
has  lost  the  possession,  to  recover  it  at  common  law,  not- 
withstanding that  his  adversary  may  at  law  have  the 
strict  title  to  the  inheritance  (A). 

Lord  Hardwicke  was  of  opinion  that  the  protection 
arising  from  a  term  of  years,  assigned  to  a  trustee  lor  a 
purchaser,  should  extend  generally  to  all  estates,  charges 
and  incumbrances,  created  intermediate  between  the 
raising  of  the  term  and  the  purchase  (1).  And  this  doc- 
trine, unqualified  as  it  is,  seems  correct.     For  as  the  term 

(A)  Willoughby  v.  Willoughby,     wicke ;  and  see  For.  69. 
1  Term  Rep.  70S, per  Lord  Hard-        <i)  See  1  Term  Rep.  76*. 


OT  ASSIGNMENTS   OF  TERMS.  449 

will  prevail  over  a  strict  title  to  the  inheritance,  it  will  of 
course  be  a  protection  against  judgments,  mortgages,  and 
all  other  incumbrances  and  estates  less  than  a  fee ;  and  it 
may,  in  like  manner,  be  used  as  a  shield  against  an  act  (k), 
or  commission  (/)  of  bankruptcy. 

In  the  late  case  of  the  King  v.  Smith  (#i),  however,  the 
Court  of  Exchequer  held  that  a  term  of  years,  which  had 
been  assigned  to  a  trustee  for  the  crown  debtor  (»),  would 
not  protect  a  purchaser  against  crown  debts,  although  he 
purchased  band  Jide  and  without  notice  (I).  This  point 
had  previously  been  considered  by  most  of  the  leading  cha- 
racters in  the  Profession,  some  of  whom  have  since  filled 
the  highest  judicial  situations ;  and  the  general  opinion 
of  the  Profession  appears  to  have  been,  that  a  purchaser 
might  protect  himself  against  crown  debts,  by  a  legal 
term  of  years  created  previously  to  the  right  of  the  crown 
attaching  on  the  estates,  where. he  had  not  notice,  express 
or  implied,  of  the  debt  due  to  the  crown,  or  of  the  vendor, 
being  an  accountant  to  the  crown.  They  relied  on  the 
analogy  between  this  case  and  the  general  rule  respecting 
judgments  and  recognizances,  against  which  a  purchaser 
may  protect  himself  by  an  outstanding  legal  estate,  unless 

(i)  Coflet  v.  De  Gols,  For.  65.  (m)  Excheq.  2d  March,  1804, 

(f)  Hithcox  t>.  Sedgwick,  2  Vera.  MS.  Appendix,  No.  1 6. 

156,  reversed  in  Bom.  Proc.    See  (ft)  See  IS  Price,  656. 
c  17,  this  point  considered. 


(I)  It  has  been  determined  that  in  the  case  of  a  purchase  for  a  valuable 
consideration,  without  notice  and  without  fraud  or  covin,  from  a  simple 
contract  debtor  of  the  king,  the  lands  are  not  bound  by  such  simple  con- 
tact debt.  The  King  v.  Smith,  1  Wight.  34.  In  that  case,  the  general 
words  in  the  statute  of  1 3  Elizabeth,  c.  4,  received  a  limited  and  proper 
coostructioiL  In  Wilde  v.  Fort,  4  Taunt.  334,  in  which  it  was  not  neces* 
«y  to  decide  the  point,  the  rule  was  laid  down  with  apparently  too 
modi  latitude,  that  every  person  who  has  received  money  belonging  to 
the  crown,  every  accountant  of  the  crown  for  money  of  the  crown 
received,  bib  within  the  act.    See  Casberd  v.  Ward,  6  Price,  411. 

G   G 
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he  had  notice  of  them  previously  to  completing  his  pur- 
chase. The  late  Lord  Kenyon,  in  an  opinion  on  this 
point,  treated  the  right  of  the  crown  as  not  superior  to 
that  of  a  subject  Indeed,  the  point  may  fairly  be  said  to 
have  received  what  was  tantamount  to  a  judicial  decision, 
previously  to  the  determination  of  the  Court  of  Ex- 
chequer. When  Mansfield,  Chief  Justice  of  the  Com- 
mon Pleas,  was  Solicitor-general,  he  gave  an  opinion 
in  favour  of  the  right  of  the  crown  to  extend  lands  in  the 
hands  of  a  mortgagee,  although  the  legal  estate  had  never 
vested  in  the  mortgagor,  but  had  been  conveyed  to  die 
mortgagee  by  the  trustees  in  whom  it  had  been  vested  in 
trust  for  the  mortgagor.  The  question  underwent  great 
consideration,  and  it  was  discovered  that  there  was  an  old 
term  of  years,  to  the  benefit  of  which  the  mortgagee  was 
clearly  entitled  in  preference  to  any  other  person,  although 
it  was  not  actually  assigned  to  a  trustee  for  him.  The 
ease  was  again  laid  before  the  Solicitor-general,  who  then 
wrote  an  opinion  that  the  title  of  the  mortgagee  would  be 
preferred  to  that  of  the  crown.  He  stated,  that  upon  a 
short  inquiry  before  he  wrote  his  former  opinion,  it  had 
been  represented  to  him,  that  estates  held  in  trust  for  a 
debtor  of  the  crown  were  usually  seized  under  extents, 
and  were  considered  as  bound  by  his  debts  in  the  same 
manner  as  those  of  which  he  was  legally  seised.  He  had 
since  desired  a  further  search  to  be  made,  and  was  then 
informed  that  no  instances  were  to  be  found  in  which  a 
trust-estate  of  such  debtor  fairly  parted  with  to  a  par- 
chaser  without  notice  had  been  deemed  to  be  liable  to  the 
debts  of  the  crown,  and  in  consequence  of  this  informa- 
tion his  opinion  then  inclined  in  favour  of  the  mortgagee* 
And  he  gave  a  similar  opinion  on  this  point  in  the  year 
1801,  so  that  he  had  not  seen  any  reason  to  alter  his 
opinion  after  a  lapse  of  nearly  twenty  years. 
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The  principal  grounds  of  tbe  determination  in  the  King 
v.  Smith  were  three: — 1st,  that  the  lands  of  a  debtor  to 
the  crown  might  be  extended  into  whatever  hands  they 
might  have  been  aliened,  subsequently  to  their  becoming 
liable  to  the  crown ;  2dly,  that  the  estates  of  which  the 
debtor  was  cestui  que  trust  might  be  extended ;  and  $dly, 
the  decision  in  the  case  of  the  Attorney-general  v.  Sands  (0). 
The  two  first  positions  of  the  Court  may  be  admitted  to 
be  law,  without,  as  it  should  seem,  at  the  same  time  ad- 
mitting that  a  purchaser  cannot  protect  himself  against 
the  crown  by  an  outstanding  legal  estate.  Indeed  it  was 
the  third  ground  upon  which  the  Court  principally  relied, 
and  built  their  decree. 

The  determination  in  the  case  of  the  Attorney-general 
0.  Sands  was,  that  the  trust  of  a  term  attendant  on  the 
inheritance  was  not  forfeited  by  the  felony  of  the  cestui 
jue  trust,  because  it  was  no  more  than  an  accessary  to  the 
inheritance,    which  was  not  forfeited.     In  the  King  v. 
Smith  the  Court  of  Exchequer  thought  that  the  converse 
>f  this  case  must  be  taken  to  be  true.     The  term  was  not 
Forfeited,    because   the    inheritance   was   not  forfeited ; 
tart   if  the    inheritance    had   been  forfeited,    the  term 
nnst  have  been  forfeited.    The   case   of  the  Attorney- 
general  v.  Sands  was  decided  in  a  court  of  equity,  and 
qppenrs  wholly  to  depend  upon  the  rules  of  equity  as  to 
(ttndairt  terms ;   and  on  the  like  principle,  it  may  be 
bought  that  the  same  Judges  would  have  denied  relief 
tgainst  a  purchaser  in  a  case  similar  to  that  of  the  King 
K  Smith ;  and  that  no  such  relief  could  at  this  day  be 
putted.     If  any  remedy,  therefore,  lies  against  the  pur- 
higfr,  it  must  be  at  law.     Now  at  law  the  term  in  the 
rostee  is  a  term  in  gross.     A  legal  tide,  prior  to  the  right 
f  the  crown,  must  prevail  at  law ;  and  the  Court  ought 

(©)  Hard.  2  Freem.  3  Cha.  Rep. 
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not  to  advert  to  the  trust,  only  for  the  purpose  of  taking- 
the  protection  of  the  term  from  the  bondjide  object  of  the 
trust,  for  even  the  arts  of  the  law  in  introducing  collateral 
warranties,  discontinuances,  and  non-claims  to  protect  the 
possession  and  strengthen  the  rights  of  purchasers,  have 
been  the  subject  of  commendation  from  the  great  Lord' 
Nottingham ;  and  it  is  admitted  that  if  the  term  be  in 
gross,  an  assignment  before  any  actual  extent  will  stand 
good  against  the  king's  debt  (/).  Lord  Hardwicke's  de- 
cision in  Willoughby  v.  Willoughby  is  an  elaborate  per- 
formance, and  was  certainly  pronounced  after  great 
consideration.  Every  point  was  adverted  to,  and  yet  his 
Lordship  lays  the  rule  down  generally,  that  a  purchaser 
may  protect  himself  against  all  mesne  incumbrances  by  a 
prior  legal  term,  and  does  not  except  the  case  of  the 
crown.  And  in  pronouncing  judgment  in  the  Attorney- 
general  v.  Sands,  the  Chief  Baron  observed,  that  the  term 
was  only  kept  on  foot  to  avoid  incumbrances  which  might 
affect  the  inheritance;  and  yet,  although  he  was  dis- 
cussing the  rights  of  the  crown,  he  did  not  seem  to  con- 
sider that  the  term  would  not  prevail  over  crown  debts. 
It  is  not  denied,  that  in  general  where  a  term  is  attendant 
on  the  inheritance,  if  the  king  extends  the  inheritance  he 
shall  have  a  right  to  the  term  (q) ;  but  the  question  here 
turns  upon  what,  it  is  conceived,  ought  to  form  an  excep- 
tion to  that  rule,  viz.  a  purchase  by  the  person  claiming 
the  benefit  of  the  term  bondjide,  and  without  notice  of 
the  claim  of  the  crown. 

It  remains  only  to  observe,  that  in  this  commercial 
country,  any  decision  that  tends  to  clog  the  free  aliena- 
tion of  property,  and  to  render  the  titles  of  fair  purchasers 
insecure,  cannot  but  be  productive  of  the  most  serious 

(p)  2  Vera.  390. 

(?)  See  the  2d  resolution  in  Nicholls  v.  Hew,  Z  Vera.  389. 


OF   ASSIGNMENTS   OF   TERMS.  4S3 

consequences,  and  well  demands  the  interference  of  the 
legislature,  if  the  law  is  too  well  settled  to  be  overruled. 

In  a  still  later  case  (r),  in  which  the  case  of  King  v. 
Smith  appears  to  have  been  forgotten,  where  a  man  having 
agreed  before  marriage  to  purchase  and  settle  estates, 
entered  into  bonds  to  the  crown,  and  then  made  a  pur- 
chase, and  afterwards  settled  the  estate  according  to  the 
articles,  it  was  held  that  a  mortgage  term  assigned  to  at- 
tend upon  the  purchase  did  not  protect  the  inheritance 
against  the  crown  debt,  because  the  settlement  was  volun- 
tary. There  was  no  covenant  in  the  articles  which  spe- 
cifically bound  the  lands.  The  assignment  of  the  term 
therefore  could  not,  it  was  held,  defeat  the  right  of  the 
crown* 

But  where  the  term  has  never  been  assigned  to  attend 
for  the  crown  debtor,  it  will  not  be  affected  by  the  claim 
of  the  crown  in  the  hands  of  a  trustee  for  a  bondjide  pur- 
chaser. Therefore,  where  upon  a  purchase  a  term  of  1,000 
years  was  limited  to  the  seller  to  secure  a  portion  of  the 
purchase-money  and  subject  to  the  term,  the  fee  was 
limited  to  the  purchaser ;  the  mortgage  was  not  paid  off 
by  the  purchaser,  but  he  sold  the  property,  and  the 
second  purchaser  paid  off  the  mortgage,  and  took  an  as- 
signment of  the  term  to  a  trustee  for  himself  to  attend 
the  inheritance  :  it  was  held  that  the  term  was  not  bound 
by  the  crown  debt  of  the  first  purchaser  (s). 


Mr.  Butler  justly  observes,  that  "  a  term  should  never  be 
relied  on.  unless  proof  can  be  obtained  easily,  and  at  a 
small  expense,  of  the  instruments  and  acts  in  law,  which 
must  be  proved  to  establish  the  creation  and  deduction  of 

(r)  Rex  v.  St.  John,  2  Price,         (s)  Rex  v.  Lamb,    13    Price, 
U7.   See  Rex  v.  Hollier,  2  Price,     649. 

m. 
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the  term.     It  should  also  be  ascertained,  that  its  situation 
is  such  as  enables  the  party  entitled  to  it,  to  avail  himself  of 
it  in  ejectment  (*)."     And  to  enable  the  purchaser  to  m& 
himself  of  the  term,  it  is  indispensably  necessary  that  be 
should  not  have  notice,  either  express  or  implied,  of  the 
incumbrance  or  title  against  which  he  is  desirous  of  using 
the  term  as  a  protection.     Mr.  Powell,  indeed,  although 
he  admits  that  terms,  the  purposes  of  whose  creation  are 
answered,  and  which  have  been  expressly  assigned  to  at- 
tend the  inheritance,  will  not  be  any  protection  to  a  pur- 
chaser of  the  inheritance  who  had  notice  of  any  judgments, 
&c.  yet  contends,  that  where  a  purchaser  of  the  inheritance 
obtains  a  term  in  gross,  the  purposes  of  whose  creation 
were  not  answered  at  the  time  of  the  purchase  (I),  or  a 
term  the  purposes  of  whose  creation  were  answered,  but 
which   had   not  been  expressly  assigned  to  attend  the 
inheritance,  but  merely  waited  upon   the   freehold  bj 
construction  of  equity,  such  purchaser  can  defend  his 
possession  by  the  term,  although  he  had  notice  of  any 
intervening  judgment. 

This  is  an  attempt  to  establish  a  new  distinction  between 
a  term  assigned  upon  an  express  trust  to  attend  the  inherit- 
ance, and  a  term  attendant  by  the  construction  of  equity, 
an  attempt  which  Lord  Hardwicke  appears  to  have  over- 
ruled in  the  case  of  Willoughby  v.  Willoughby ;  and  it 
would  be  very  imprudent  for  a  purchaser  of  an  estate  in 
any  case  to  rely  on  a  term  of  years,  as  a  protection  against 
any  incumbrance,  of  which  he  has  express  or  implied 
notice. 

(t)  N.  (1 ),  s.  1 3,  to  Co.  Lit.  290  b. 

(1)  In  this  case  the  purchaser  could  of  course  defend  himself  again** 
any  subsequent  incumbrancer  to  the  extent  of  the  subsisting  chaxge  as 
the  terra  at  the  time  of  the  purchase.  It  has,  indeed,  been  thought  that 
if  there  are  two  mortgagees,  and  the  first  in  point  of  charge  buy  the 
inheritance,  he  lets  in  the  other  on  the  estate  discharged  of  the  prior 
mortgage.    See,  however,  Kennedy  v.  Daly,  1  Scho.  &  Lef.  355. 
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It  is,  however,  settled  by  a  series  of  authorities  (u)> 
that  a  purchaser  may  protect  himself  against  the  dower  of 
the  vendor's  wife,  by  a  term  created  previously  to  her 
light  of  dower  attaching  on  the  estate,  although  he  had 
actual  notice  of  the  marriage,  and  of  her  title  to  dower j 
a  protection,  as  we  shall  hereafter  see  (x)  to  which  a  pur- 
chaser with  notice  is  not  entitled  in  any  other  instance,  or 
against  any  other  person. 

The  term,  however,  must  be  actually  assigned  to  a 
trustee  for  the  purchaser,  if  it  is  intended  to  be  used  as 
a  bar  to  the  wife's  dower  (y) ;  because,  by  the  rules  of 
equity,  every  term  attendant  on  the  inheritance  follows  it 
in  its  various  modifications,  and  in  the  charges  and  in- 
cumbrances which  attach  on  it,  or  are  created  in  it  (z) ;  and 
therefore,  upon  the  marriage  of  a  man  seised  of  lands  of 
inheritance,  in  which  there  is  a  term  outstanding,  a  right 

(*)  Lady  Radnor  or  Bodmin  xr.  Hams,  5  Ves.  jun.  130 ;  D'Arcy  v* 

Rotherham  or  Vendebendy,  Prec.  Blake,  2  Scho.  &  Lef.  387 ;  and 

Cha.  65;  1  Vera.  170.356;  2  Cha.  see  supra,  p.  331. 

Ca.  172 ;  Show.  P.  C.  69 ;  Brown  (x)  Infra,  ch.  16- 

v.  Gibbs,  Wray  v.  Williams,  Dud-  (y)  See  Maundrell  v.Maundrell, 

ley  ».  Dudley,  Prec.  Cha.  97. 151.  7  Ves.  jun.  567 ;  10  Ves.  jun.  246, 

241 ;  and  see  Banks  v.  Sutton,  particularly  the  close  of  the  judg- 

2  P.  Wms.  700  (I) ;  Hill  v.  Adams,  ment. 

or  Swannock  v.  Lyford,  2  Atk.  (*)  See  Charlton  *.  Low,  2  P. 

908;  Ambl.  6;  Butler's  n.  (1)  to  Wms.  328. 
Co.  Litt  208  a ;   Wynn    v.  Wil- 


(I)  Note,  this  case  is  generally  thought  to  be  overruled,  but  Mr. 
Powell  has  endeavoured  to  show,  that  it  is  not  affected  by  later  decisions. 
2Mort.  731,  4th  edit. ;  and  in  a  manuscript  note  of  the  Attorney - 
v.  Scott,  penes  auctorem  (For.  138>)  Lord  Talbot  is  reported  to 
have  said,  that  the  reason  of  the  decree  in  Banks  v.  Sutton  wa»  different, 
for  there  the  direction  of  the  will  was,  that  the  legal  estate  should  be 
caatcyed  to  Sutton,  and  the  wife  married  him  on  the  expectation  of 
that  estate,  and  it  was  a  fraud  in  the  husband  not  to  call  for  the  settle- 
meat.  See  a  fuller  note  of  this  case  than  that  which  is  published, 
Appendix,  No.  17.  In  the  late  case  of  D'Arcy  v.  Blake,  2  Scho.  & 
Lef  387,  it  was  said  by  the  Court,  that  what  was  thrown  out  by  Sir 
Joseph  Jekyl)>  in  Banks  v.  Sutton,  had  been  long  overruled. 
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of  dower  attaches  on  the  inheritance,  by  the  act  of  law,  and 
in  equity  the  term  is  equally  bound  with  the  inheritance ; 
and  as  the  claim  of  a  purchaser  is  not  more  favoured  in 
equity  than  that  of  a  dowress,  a  purchaser  will  not  be 
entitled  to  the  benefit  of  an  outstanding  term,  to  the  pre- 
judice and  in  exclusion  of  a  dowress.  Indeed  the  deci- 
sion (a),  that  a  purchaser  could  defend  himself  against  a 
claim  of  dower  by  a  term  assigned  to  a  trustee  for  him, 
proceeded  not  on  principle,  but  on  the  universal  practice 
and  opinion  of  conveyancers  in  that  respect ;  for  (4)  the 
Court  of  Chancery  and  House  of  Lords  were  of  opinion, 
that  if  they  were  not  to  permit  that  to  be  so,  it  would  be  to 
overturn  the  general  rule  which  had  been  established  and 
practised  by  many  titles  to  estates,  and  tend  to  make  such 
titles  precarious  for  the  future.  The  same  reason  does  not 
apply  where  the  purchaser  neglects  to  take  an  assignment 
of  the  term ;  it  having  always  been  the  general  under- 
standing and  opinion  of  conveyancers  that,  to  protect 
against  dower,  the  term  must  be  actually  assigned  to  a 
trustee  for  the  purchaser. 

In  Swannock  v.  Lifford  (c),  Lord  Hardwicke  appears  to 
have  considered  it  clear,  and  it  was  admitted  at  the  bar, 
that  if  a  man  before  marriage  conveys  his  estate  privately, 
without  the  knowledge  of  his  wife,  to  trustees,  in  trust  for 
himself  and  his  heirs  in  fee,  that  will  prevent  dower ;  and 
it  appears  that  this  was  practised  by  a  reverend  Judge  of 
equity,  Mr.  Sergeant  Maynard,  who  made  a  lease  to  his 
servant  the  day  before  his  last  marriage  (rf).  But  the  coun- 
sel who  argued  for  the  respondent  in  Radnor  v.  Vende- 

(a)  Lady  Radnor  r.Vendebendy,  Note,  in  the  case  of  Bottomley 
Show.  P.  C.  69. '  *  Lord  Fairfax,  Prec.  Cha.  J$£ 

(b)  Per  Lord  Hardwicke.     See  the  Court  did  not  advert  to  a  eon- 
Butler's  n.  ubi  sup.  veyance  made  immediately  before 

(c)  Butler's  n.  (1)  to  Co.  Litt.  marriage. 

208  a;    and  see  2  P.  Wms.  709.         (<*)  See  Show.  P.  C,  71. 
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bendy,  before  the  House  of  Lords,  seem  to  have  admitted, 
that  if  a  husband  just  before  marriage  make  a  long  lease 

• 

on  purpose  to  prevent  dower,  and  the  woman  expecting  the 
privileges  which  the  common  law  gives  to  women  married^ 
survive  him,  equity  may  interpose  ;  and  this  doctrine 
has  been  distinctly  recognized  by  a  learned  Judge  and 
author  (e).  And  as  this  opinion  may  be  supported  by 
■weighty  reasons,  a  purchaser  cannot,  it  is  conceived,  be 
advised  to  rely  upon  a  legal  estate,  created  in  fraud  of  the 
rights  of  marriage,  as  a  protection  against  the  wife's 
dower  (/). 

:  It  hath  been  just  observed,  that  by  the  rules  of  equity 
every  term  attendant  on  the  inheritance  follows  it  in  its 
various  modifications,  and  in  the  charges  and  incum- 
brances which  attach  on  it,  or  are  created  in  it.  Now  it 
is  a  consequence  of  this  rule,  that  whenever  the  inheritance 
is  conveyed  or  charged,  the  trustee  of  the  term  becomes  a 
trustee  for  the  person  in  whose  favour  the  estate  is  con- 
veyed or  charged,  to  the  extent  of  his  claims  on  the  estate. 
If  the  trustee  have  notice  of  such  purchase  or  incumbrance, 
his  conscience  will  be  affected ;  and  if  he  assign  the  term 
to  a  subsequent  purchaser,  or  incumbrancer,  it  would  be 
a  breach  of  trust,  and  he  would  in  equity  be  decreed  to 
make  satisfaction  (g).  A  trustee,  therefore,  of  a  term  to 
attend  the  inheritance,  cannot  be  advised  to  assign  the 
term  to  any  purchaser  or  incumbrancer,  unless  he  is  satis* 
fied  that  his  immediate  cestui  que  use  has  not  done  any 
prior  act  to  charge  the  inheritance  (A). 

(e)  Gilb.  Lex  Praetor.  267-  to  apply  to  the  point  under  con- 

(/)  As  to  settlements  by  women  sideration. 

previously  to  marriage,  in  deroga-  (g)  1  Term  Rep.  771. 

tion  of  the  marital  rights,   see  (A )  See  1  Pow.  Mort.  507, 508, 

Countess  of  Strathmore  v.  Bowes,  4th  edit. ;  Evans  v.  Bicknell,  6*  Ves. 

€  Bro.  C.  C  345,  1  Ves.  jun.  22,  jun.  174.    Ex  parte  Knott,  i  I  Ves, 

and  the  cases  there  cited,  which  jun.  609. 

nay  be  thought!  in  soma  measure,  .                 . 
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As  a  trustee  ought  to  be  satisfied,  that  the  person  by 
whose  direction  the  term  is  assigned,  is  the  person  en- 
titled to  require  the  assignment,  it  is  usual,  by  way  of 
authority  to  the  trustee,  to  recite  all  the  instruments,  &c» 
affecting  the  fee,  from  the  time  the  term  was  created  to  the 
date  of  the  deed  of  assignment ;  and  this  is  very  commonly 
done,  even  where  the  term  has  been  assigned  to  attend  the 
inheritance.  In  the  latter  case,  however,  such  a  recital  is 
both  unnecessary  and  improper ;  for  the  trustee  can  only 
be  affected  by  the  acts  of  his  own  cestui  que  trust ;  and 
therefore,  where  a  term  has  been  actually  assigned  to  at- 
tend the  inheritance,  on  a  future  assignment  of  it,  it  is 
only  necessary  to  recite  the  deed  creating  the  term,  that 
by  divers  conveyances  and  assurances  the  fee  became 
vested  in  A,  (the  person  requiring  the  assignment) ;  and 
that  by  divers  assignments,  and  acts  in  law,  and  ultimately 
by  such  a  deed  (the  assignment  to  attend)  the  term  became 
vested  in  the  trustee,  in  trust  for  A ;  and  then  any  instru- 
ments affecting  the  fee,  since  the  last  assignment  of  the 
term,  to  attend  the  inheritance,  should  be  recited. 


VI.  Before  we  quit  this  very  interesting  subject,  let  us 
inquire  in  what  cases  a  term  of  years  will  attend  die 
inheritance  without  an  express  declaration  of  trust  for 
that  purpose  (i). 

First  then,  it  is  a  general  rule,  that  whenever  a  term 
would  merge  in  the  inheritance  if  united,  it  shall  attend, 
if  in  a  different  person,  without  an  express  declaration,  by 
implication  of  law  founded  on  the  statute  of  frauds  (k). 


(t)  See  an  admirable  opinion  of  on  Mortgages  inserted  thiscpinioft 

Mr.  Fearne's  respecting  terms  of  without    acknowledgment     See 

years,  2  Coll.  Jur.  297 •  Mr.  Powell  1  Mort.  483-489. 

has  in  the  last  edition  of  his  Treatise  (*)  See  1  Bro,  C.  C.  70.  - 
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And  the  custom  of  London  shall  not  prevail  over  this 
operation  of  law  (/). 

Therefore,  where  a  person  purchases  the  inheritance  in 
his  own  name,  and  takes  an  assignment  of  a  term  in  the 
name  of  a  trustee  (m);  or  takes  a  conveyance  of  the  fee  in 
the  name  of  a  trustee,  and  an  assignment  of  a  term  in  his 
own  name  (n) ;  in  both  these  cases  the  term  attends  the 
inheritance,  uuless  there  be  an  express  declaration  to  the 
contrary,  whether  the  term  be  purchased  or  obtained  before 
or  after  the  purchase  of  the  fee.  And  in  general  (here  is 
no  difference  between  an  assignment  of  a  term  to  a  trustee, 
in  trust  to  attend  the  inheritance,  and  an  assignment  to 
a  trustee,  in  trust  for  the  purchaser,  his  executors,  admi- 
nistrators and  assigns  (o). 

So  the  same  rule  prevails  where  a  man  possessed  of  a 
term  for  years  contracts  for  the  inheritance,  for  the  vendor 
stands  seised  in  trust  for  the  purchaser  from  the  time  of 
-the  contract  (p). 

And  where,  by  reason  of  an  intermediate  term  outstand- 
ing, a  term  cannot  merge,  although  vested  in  the  purchaser 
together  with  the  fee,  yet  if  the  purchaser  be  entitled  to 
such  outstanding  term,  even  the  term  vested  in  the  pur- 
chaser, and  which  cannot  merge,  shall  attend  the  in- 


(/)  Greene  v.  Lambert,  1  Vera. 
2,  cited ;  Dowse  v.  Derived!,  ibid. 
104- ;  2  Vera.  57  ;  Reg.  Lib.  A- 
1083,  fol.  2S3.  It  is  said  in  the 
decree,  that  the  lease  and  convey- 
ance were  in  law  one  conveyance ; 
Rich  o.  Rich,  2  Cha.  Ca.  160. 

(m)  Tiffin  v.  Tiffin,  1  Vera.  1 ; 
2  Cha*  Ca.  49. 55  ;  Whitchurch  v. 
Whitchurch,  2  P.  Wms.  236 ;  9 
Mod-  124;  Gilb.  Eq.  Rep.  168; 
Goodright  v.  Sales,  2  Wils.  829. 

(«)  North  v.  Langton,  2  Cha. 


Ca.  156;  Dowse  v.  Derivall,  1 
Vera.  J  04;  Attorney-general  v. 
Sands,  3  Cha.  Rep.  19. 

(o)  Best  v.  Stamford,  Prec.  Cha. 
252 ;  Tiffin  v.  Tiffin,  1  Vera.  1 ; 
Holt  v.Holt,  1  P.  Wms.  37  4,  cited; 
Pitt  v.  Cholmondley,  Chancery, 
9  Nov.  1751,  MS. 

(p)  Capel  v.  Girdler,  Rolls, 
16th March  1804,  MS.;  9  Ves.  jun. 
509 ;  Cooke  v.  Cooke,  2  Atk.  67. 
Vide  supra,  ch.  4. 
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heritance,  without  any  express  declaration  for  that  pur- 
pose (g). 

And  even  if  the  purchaser  cannot  obtain  an  assignment 
of  the  whole  term,  yet,  if  a  nominal  reversion  only,  as  a 
reversion  of  a  few  days,  be  left  outstanding,  so  much  of 
the  term  as  is  assigned  to  a  trustee  for  the  purchaser  will 
be  deemed  attendant  on  the  inheritance,  without  any 
express  declaration  for  that  purpose.  But  where  the  term 
is  subject  to  rents  or  charges  in  favour  of  other  persons, 
whereby  the  purchaser  has  not  substantially  the  whole 
beneficial  interest  in  the  estate,  there  an  express  declara- 
tion is  necessary  to  make  the  term  attendant*  The  mere 
intent  of  the  purchaser  to  purchase  the  whole  interest, 
and  that  the  term  should  attend  the  inheritance,  will  not 
vary  the  case. 

The  two  last  propositions  appear  to  be  established  by 
the  case  of  Scot  v.  Fenhoullet  (r).  From  the  imperfect 
statement  of  the  facts  in  this  case,  it  is  difficult  to  under- 
stand the  ground  of  Lord  Thurlow's  decision ;  and  it  has 
been  generally  thought  that  the  decree  turned  on  the 
reversion,  which  the  purchaser  could  not  get  in  (s).  The 
facts,  as  stated  in  Lord  Thurlow's  judgment,  on  the  re- 
hearing, reported  in  Brown,  are  shortly  these :  Mrs. 
Rudger  was  seised  in  fee  of  the  estate,  subject  to  two 
terms  of  years,  upon  which  it  should  seem  small  rents 
were  reserved;  which  terms  were  vested  in  trustees  in 
trust  for  Mrs.  Rudger  for  life,  and  for  raising  certain 
annual  and  gross  sums  of  money.  Sir  Andrew  Chadwick 
purchased  of  Mrs.  Rudger  the  fee-simple  estate,  and  so 

(y)  Whitchurch  v.  Whitchurch,  (s)  See  Capel  v.  Girdler,  MS. 

2  P.  Wms.  236;   9  Mod.  124;  and  9  Ves.  jun.  509;  1  Cruises 

Gilb.  Eq.  Rep.  168 ;  and  see  1  Bro.  Dig.  513,8.  17,  and  the  marginal 

C.  C.  170.  abstract  of  the  case  in  Brown. 

(r)  l  Bro.  C.  C.  6.  9. 
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touch  of  the  terms  as  related  to'  it ;  and  the  trustees  exe- 
cuted their  power  by  granting  a  derivative  lease  to  trustees 
for  Sir  Andrew,  with  a  nominal  reversion  (eleven  days)  to 
themselves.  Lord  Thurlow  admitted,  that  Sir  Andrew 
meant  to  purchase  the  whole  interest,  and  that  his  intent 
was,  that  the  terms  should  attend  the  inheritance.  If  they 
did  attend  the  inheritance  in  this  case,  it  must,  his  Lord- 
ship said,  be  by  implication  of  law,  as  there  was  no 
express  declaration ;  and,  after  showing  that  the  case  of 
Whitchurch  v.  Whitchurch  (/)  did  not  apply  to  the  case 
before  him,  because  that  there  no  interest  was  outstanding, 
except  in  form ;  he  added,  "  Sir  Andrew  Chadwick  might 
have  given  these  terms  to  a  stranger,  and  if  the  inheritance 
descended,  the  heir  at  law  might  demand  the  rents  re- 
served by  the  leases.  It  is  said  to  be  extremely  plain, 
that  Sir  Andrew  Chadwick  meant  to  consolidate  the  inte- 
rests :  this  is  begging  the  question.  It  is  true  he  meant 
to  take  the  largest  interest  he  could,  but  by  no  means 
apparent  that  he  meant  to  consolidate  the  interests.  /  lay 
no  stress  on  the  days  of  the  reversion,  for  it  was  meant  only 
as  a  nominal  reversion ;  they  did  not  mean  to  reserve  a  sub- 
stantial interest.  It  would  be  necessary  there  should  be' 
an  express  trust  to  make  this  attendant  on  the  inheritance;' 
the  transaction  does  not  supply  a  necessary  construction 
of  law.  It  is  a  very  nice  point,  and  a  very  new  one ; 
whether  the  intent  to  purchase  the  whole  interest  is  suffi- 
cient to  make  the  term  attendant  on  the  inheritance.  The 
impossibility  he  was  under  of  purchasing  the  whole,  rendered 
an  express  declaration  necessary  to  make  it  attend  the 
inheritance"  Now,  at  first  sight,  it  certainly  does  seem 
impossible  to  reconcile  those  parts  of  the  judgment  which 
are  printed  in  italics.  But  it  appears  by  an  opinion  of 
Mr.  Fearne'8  (u)9  in  consequence  of  which  the  cause  was 

(0  Supra.  (u)  2  Collect.  Jurid.  297.  No.  6. 
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reheard,  that  rents  were  reserved  by  the  leases  granted 
by  the  trustees  to  Sir  Andrew  Chadwick,  and  the  ratal 
covenants  were  entered  into  by  him,  and  the  trustees 
were  restrained  to  that  mode  of  making  a  title  by  their 
trust,  which  required  a  reservation  of  rent,  and  the  usual 
covenants. 

This  fact  at  once  reconciles  every  part  of  the  judgment 
Lord  Thurlow  was  of  opinion,  that  the  reversion  of  itself 
was  immaterial,  but  that  the  rents  reserved  by  the  leases 
rendered  an  express  declaration  necessary  to  make  the 
terms  attend  the  inheritance.  And  Mr.  Feafoe  was  also 
of  opinion,  that  the  terms  would  not  be  attendant,  if  there 
was  any  intervening  beneficial  interest  in  any  third  person, 
to  divide  the  ownership  of  the  term  from  the  inheritance. 
But  as  he  was  told,  that  the  rents  reserved  to  the  trustees 
upon  the  terms  were  afterwards  purchased  by  Sir  Andrew, 
he  thought  the  terms  did  attend  the  inheritance,  although 
there  was  not  any  express  declaration  for  that  purjfose; 
and  he  expressly  delivered  his  opinion,  subject  to  this 
fact,  which  he  had  learned  from  verbal  information  only. 
By  Lord  Thurlow's  decree  on  the  rehearing,  it  appears 
clearly  that  the  rents  were  not  purchased,  and  conse- 
quently Mr.  Fearne  was  misinformed  in  this  respect 

Mr.  Fearne's  opinion  on  this  point  is  very  strongly 
marked ;  for  he  thought,  that  if  there  was  any  intervening 
outstanding  interest  between  the  ownership  of  the  terto 
and  the  inheritance,  even  an  express  declaration  of  trust 
could  not  make  the  terms  attendant.  This,  however,  was 
going  too  far;  and  Lord  Thurlow,  who  had  probably  seen 
tibia  opinion,  addressing  himself  to  the  cases  in  which 
a  term  would  attend  the  inheritance,  said,  that  might  be 
by  two  ways :  first,  by  express  declaration ;  and  then, 
whether  the  trust  would  or  would  not  merge,  and  whether 
the  reversion  be  real  or  only  nominal,  it  must  be  attendant 
on  the  inheritance. 
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We  have  seen  that  where  a  term  attends  the  inheritance 
rithout  any  express  declaration,  it  is  by  implication  of 
aw  ;  and  this  implication,  like  all  implications  of  law,  or 
equitable  presumptions,  may  be  rebutted  by  even  a  parol 
leclaration  of  the  person  in  whose  favour  the  implication 
►r  presumption  is  made  (#). 


VII.  A  term  for  years  attendant  on  the  inheritance, 
whether  by  express  declaration  or  by  implication,  is 
governed  by  the  same  rules  as  the  inheritance  itself  is 
mbject  to.  Therefore  it  will  not  be  forfeited  by  the  felony 
>f  the  owner  of  the  inheritance  (y) ;  but  if  the  inheritance 
aeheat,  the  term  will  go  with  it  («). 

So  it  seems,  that  such  a  term  cannot  pass  by  a  will  not 
executed  according  to  the  statute  of  frauds  (a).  But  it 
ippears  to  have  been  thought,  and  the  distinction,  it  is 
conceived,  may  be  supported  on  very  solid  grounds,  that 
rhere  a  term  attends  the  inheritance  merely  by  operation 
if  law,  the  owner  may  expressly  bequeath  it  by  a  will  not 
txecuted  with  the  solemnities  required  by  the  statute  (£)• 
It  is  clear,  that  where  the  devisor  intended  the  inherit- 
ince  to  pass,  but,  by  reason  of  the  informality  of  the  will, 
it  descends  to  the  heir,  the  term  shall  not  go  to  the  devi- 
see, but  shall  follow  the  inheritance  in  its  devolution  on 
lie  heir  (c). 

So  where  a  termor  for  years,  having  contracted  for  the 
ee,  made  his  will,  whereby,  after  reciting  that  he  had 
purchased  the  term,  and  contracted  for  the  fee,  a  convey- 
er) See  post.  ch.  15.  ,        Rep.  168;   Villiert  v.  Villiers,  2 
(y)  Attorney-general  r.  Sands,      Atk.  71.     Note,  Nourse  v.  Yar- 
\  Cha.  Rep.  19 ;  Hard.  488.  worth,  Finch,  155,  was  before  the 

(x)  Thruxton  v.  Attorney-gene-     statute  of  frauds, 
al,  1  Vera.  340,  357.  (b)  See  9  Mod.  127 ;  and  see 

(a)  Tiffin  v.  Tiffin,  2  Cha.  Ca.     2  Collect.  Jurid.  276. 
>.  49,  55;  2  Freem.  66 ;  Whit-         (c)  Cases  cited  ante,  n,  (a). 
hurch  v.  Whitchurch,  Gilb.  Eq. 
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ance  of  which  could  not  then  be  obtained,  he  declared, 
that  when  a  conveyance  could  be  had,  the  estate  should 
be  settled  to  the  uses  mentioned  in  his  will,  and  directed 
that  the  remainder  of  the  term  should  remain  and  be  at- 
tendant on  the  inheritance.  The  person  who  contracted 
to  sell  the  fee  was  not  owner  of  it,  and  the  owner  sold  it 
to  another  person.  Sir  Joseph  Jekyll  held,  that  the  tes- 
tator intended  to  pass  the  inheritance ;  and  although  he 
had  it  not,  yet  the  term  could  not  pass  by  the  will,  as 
such  a  construction  would  be  contrary  to  the  testator's 
intention  (rf). 

As  the  inheritance  of  an  estate  is  not  liable  to  simple 
contract  debts,  it  follows,  on  the  principle  before  noticed, 
that  a  term  attendant  on  the  inheritance  is  not  personal 
assets  for  the  payment  of  debts  (e),  but  it  is  generally 
stated  that  such  a  term  is  real  assets : — This  is,  however/ 
a  very  incorrect  expression:  the  term  itself- is  not  real 
assets,  but  is  merely  attendant  on  the  inheritance,  which 
is.  In  Chapman  v.  Bond  (/),  it  appears  to  have  been 
thought,  that  although  the  term  was  in  a  trustee,  yet  if  it 
attended  the  inheritance  by  construction  of  equity  only, 
it  should  be  assets  in  equity  for  payment  of  the  ownert 
debts,  in  like  manner  as  a  term  taken  in  his  own  name 
would  be  assets  at  law.  But  this  opinion  is  clearly  over- 
ruled ;  and  where  a  term  is  in  a  trustee,  the  same  rules 
prevail  on  this  point,  whether  the  term  be  attendant  by 
express  declaration  or  not  (g).     In  one  case  it  is  made  a 

fd)  Bret  v.  Sawbridge,   3  Bro.  terestmg   remarks  on  executor/ 

P.  C.  141,  Tom.  ed.;   and  see  bequests  of  terms* 

iearne's  Ex.  Dev.  by  Powell,  145,  (<?)  Thruxton  v.  Attorney-gene- 

n.(a).    S.  C.  Appendix,  No.  18.  ral,  1  Vera.  340;  Tiffin  ©.Tiffin, 

This  note  of  the  case  will,  I  hope,  i  Vera.  1. 

be  acceptable  to  the  reader.    It  (f)  l  Vern.  188. 

contains  a  concise  statement  of  the  {g)  Baden  u.  Earl  of  Pembroke, 

facts,    and    Sir   Joseph    Jekyll's  2  Vera.  52, 213 ;  2  Trea.  Eq.  C  4> 

judgment,  which  is,  I  believe,  not  8.  6. 
in  print,  and  comprises  some  in- 
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^uery,  whether  if  tenant  in  tail  contract  debts  by  bond 
atnd  die,  and  it  can  be  made  to  appear  that  some  of  his 
ancestors,  who  bought  the  estate,  found  an  old  mortgage 
upon  it  for  a  long  term  of  years,  which  was  kept  on  foot 
to  wait  upon  the  freehold  and  inheritance,  such  lease  in 
equity  would  not  be  assets  in  the  hands  of  the  heir  in  tail, 
Tor  it  is  equity  only  makes  such  leases  descend,  and  it  is 
the  highest  equity,  that  a  man's  debts  should  be  paid  (A). 
There  is  not,  however,  the  least  foundation  for  this  doubt. 
Equity,  in  this  respect,  follows  the  law,  and  at  law  the 
estate  is  not  bound. 

But  where  the  inheritance  is  in  trustees,  and  the  owner 
bas  a  term  in  his  own  name,  and  dies  indebted,  the  terra, 
although  limited  to  attend  the  inheritance,  will  be  liable 
to  debts,  for  it  is  assets  at  law  (/) ;  and  equity  here  follows 
the  law  (k),  and  therefore  a  purchaser  should  never  take 
the  term  in  his  own  name,  if  he  do  not  wish  his  estate  to 
>e  personal  assets. 
If  after  the  death  of  a  person  who  has  taken  an  assign- 
tent  of  a  term  in  his  own  name,  and  a  conveyance  of  the 
heritance  in  the  name  of  a  trustee,  his  personal  repre- 
ltative  assign  the  term  to  attend  the  inheritance,  it  will 
tse  to  be  assets  at  law ;  and  the  creditors  or  legatees 
1  be  entitled  to  satisfaction  against  the  personal  repre- 
tative,  as  for  a  devastavit ;  and  may,  it  should  seem, 
i  follow  the  term  in  equity,  unless  as  against  a  bond 
purchaser  without  notice,  against  whom  the  term  will 
be  severed  or  disannexed  from  the  inheritance  in 
\r  of  the  creditors  or  legatees,  although  the  purchaser 
ot  take  an  assignment  of  the  term,  or  was  even  not 
of  its  existence  (/). 

non.  1 1  Mod.  p.  5.  (*)  See  2  Cha.  Ca.  49  ;  Earl  of 

iruxton  v.  Attorney-gene-  Pembroke's    case,    9   Mod.    125, 

nip.;  Chapman  v.  Bond,  cited. 

88  ;  Attorney-general  t>.  (/)  Chariton  v*  Low,  3  P.  Wmi, 

ard.  488.  .12. 

H  H 
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SECTION  III. 

Of  Attested  Copies. 

Thus  have  we  taken  a  cursory  view  of  the  doctrine 
respecting  terms  of  years,  a  learning  which  demands  the 
practical  conveyancer's  peculiar  attention;  and  we  are 
now  to  consider  in  what  cases  a  purchaser  is  entitled  to 
attested  copies  of  the  title-deeds. 

If  a  purchaser  cannot  obtain  the  title-deeds,  he  is,  as 
we  have  already  seen,  entitled  to  attested  copies  of  them 
at  the  expense  of  the  vendor,  unless  there  be  an  express 
stipulation  to  the  contrary  (m) ;  and  although  he  may  not 
be  entitled  to  the  possession  of  the  deeds,  yet  he  has  a 
right  to  inspect  them,  and  the  vendor  must  produce  them 
for  that  purpose  (w). 

But  a  purchaser  is  not  entitled  to  attested  copies  of 
instruments  on  record. 

This  was  decided  in  the  case  of  Campbell  v.  Campbell  (o), 
where  the  Master,  in  taxing  costs  incurred  by  the  sale  of 
considerable  estates,  disallowed  the  charges  for  attested 
copies  of  deeds  and  documents  upon  record  ;  and  upon 
exceptions  to  his  report  on  that  account  coming  on,  the 
Master  of  the  Rolls  over-ruled  them,  and  held  that  a  pur- 
chaser was  not  entitled  to  such  copies  at  the  expense  of 
the  vendor. 

In  some  cases,  however,  a  purchaser  can  obtain  attested 
copies  even  of  instruments  on  record.  For  a  purchaser 
is  entitled  to  examine  the  abstract  with  the  original  title 
deeds,  or  with  attested  copies  of  them ;  and,  therefore, 
if  a  vendor  has  not  the  instrument  itself, "  and  cannot 

(m)  Dare  v.  Tucker,  6  Ves.  jun.         (»)  Berry  r.  Young,  ubi  sup. 
460 ;  Berny  r.  Young,  2  Esp.  Ca.         (o)  Rolls  sittings  after 
frM>*  n.  Term,  17Q3,  MS. 
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obtain  it,  he  is  bound  to  procure  an  attested  copy  of  it,  to 
enable  the  purchaser  to  ascertain  that  the  abstract  is  cor- 
rect ;  and  when  it  is  obtained,  the  purchaser  is  of  course 
entitled  to  it  on  the  completion  of  the  purchase ;  unless, 
indeed,  the  vendor  retains  other  estates  holden  under  the 
same  title. 

In  a  case  before  Lord  Rosslyn,  where  there  was  an 
agreement  that  the  vendor  should  produce  the  original 
title-deeds,  his  Lordship  construed  it,  not  only  as  an  en- 
gagement to  produce  the  title-deeds,  but  as  a  negative 
stipulation,  that  he  should  not  give  attested  copies.  This 
was  certainly  presuming  a  great  deal.  Lord  Eldon  has 
since  thought  that  the  pressure  of  the  stamp  duties  led  to 
that  decision  (p)  ;  and,  it  is  probable,  that  a  similar  case 
would  now  receive  a  different  determination. 

In  a  recent  case,  Lord  Eldon  compelled  the  vendor,  at 
his  own  expense,  to  furnish  attested  copies,  the  purchaser 
having  had  no  intimation  that  he  could  not  have  the  deed. 
For,  his  Lordship  said,  if  he  had  notice  that  he  was  not  to 
have  them,  he  would  regulate  his  bidding  accordingly ; 
conceiving  that  he  was  to  bear  the  expense  of  procuring 
copies  (g).  From  this,  it  may  be  inferred,  that  notice  that 
the  purchaser  cannot  have  the  deeds  is  tantamount  to  a 
stipulation,  that  he  shall  not  be  furnished  with  attested 
copies  at  the  seller's  expense.  The  general  practice  of 
the  Profession,  founded  on  the  decided  cases,  is,  that  the 
seller,  in  the  absence  of  an  express  stipulation  to  the  con- 
trary, is  bound,  at  his  own  expense,  to  furnish  the  pur- 
chaser with  attested  copies :  and  Lord  Eldon  does  not 
appear  to  have  intended  to  establish  a  new  rule. 

Where  a  purchaser  cannot  claim  the  title-deeds,  it  is  of 
great  importance  to  him  to  obtain  attested  copies  of  them. 
But  attested  copies  are  not  of  themselves  sufficient  secu- 

(p)  See  6  Ves.  jun.  460. 
(g)  Boughton  v.  Jewell,  15  Vet.  jun.  17(3. 

H    II    2 
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rity  to  a  purchaser, — they  are  indeed  mere  waste  ptper 
against  strangers,  and  cannot  be  used  upon  an  ejectmeat, 
unless,  perhaps,  as  between  the  parties  themselves.  There- 
fore, in  order  to  enable  a  purchaser  to  effectually  manifest 
and  defend  his  title  and  possession,  he  is  also  entitled,  tit 
the  expense  of  the  vendor,  to  a  covenant  to  produce  the 
deeds  themselves,  at  the  expense  of  the  purchaser  (r) ; 
which  should,  in  most  cases,  be  carried  into  effect  by  t 
separate  deed.  And  where  a  vendor  retains  the  deed  by 
which  the  estate  he  is  selling  was  conveyed  to  him,  (which 
is  mostly  the  case  when  it  relates  to  other  estates)  it  seems 
advisable  for  the  purchaser  to  require  a  memorandum  of 
his  purchase  to  be  indorsed  on  such  deed. 

And  where  the  title-deeds  cannot  be  delivered,  as- 
signees must,  like  any  other  vendor,  give  attested  copies 
of  them  at  the  expense  of  the  estate,  but  their  covenant 
for  the  production  of  the  deeds  should  be  confined  to  the 
time  of  their  continuance  as  assignees  (s).  If,  howefcr, 
the  covenant  is  so  confined,  the  purchaser  should  ha?e 
some  security  that  the  person  who  shall  ultimately  be* 
come  entitled  to  the  custody  of  the  deeds  will  covenant 
for  their  production.  The  proper  course  seems  to  be  for 
the  assignees  covenant  to  be  made  determinable  in  cs*e 
they  shall  procure  the  person  to  whom  they  shall  dehvtf 
the  deeds  to  enter  into  a  similar  covenant  with  die 
purchaser. 

It  may  here  be  remarked,  that  although  a  purchaser  of 
part  of  an  estate  has  taken  a  covenant  for  tb?  production 
of  the  deeds,  yet,  if  they  afterwards  come  into  his  po*> 
session  by  accident,  no  person  can  recover  them  froikinm 
who  has  not  a  better  right  to  them  than  he  ha&(/). 

Supposing  a  purchaser  to  be  entitled  to  the  custody  of 

(r)  Berry  v.  Young,  2  Esp.  Ca.         (s)  Per  Lord  tldon,  Ex  pato 
G40>  n.  Stuart,  2  Rose,  215. 

(*)  Y**  v.  Field,  2  T.  Rep.  708. 
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the  deeds  themselves,  yet  if  any  of  them  be  lost,  and  the 
vendor  can  deliver  over  copies  which  would  be  admitted 
as  evidence  at  law,  the  purchaser  will  be  compelled  to 
take  the  title  (u).  But  where  a  deed  essential  to  the  title 
is  in  the  hands  of  a  third  person  who  is  entitled  to  retain 
it,  and  would  be  compelled  to  produce  it  to  the  purchaser, 
the  Court  will  not  compel  the  purchaser  to  take  the  title 
unless  the  deed  is  deposited  for  the  benefit  of  all  parties  Qv). 
The  purchaser  is  not  bound  to  rely  upon  the  equitable 
right  to  compel  the  production,  but  is  entitled  to  the 
deeds,  or  a  valid  covenant  to  produce  them  (y). 

It  frequently  happens,  that  a  person  having  a  covenant 
for  production  of  the  title-deeds  to  his  estate,  sells  only 
part  of  the  estate,  and  retains  his  purchase-deed,  and  the 
covenant  to  produce  the  deeds ;  and  in  such  cases  I  should 
conceive  the  practice  to  be  for  the  vendor  to  enter  into 
the  usual  covenant  for  production  of  the  title-deeds  in  his 
possession,  which  of  course  would  include  the  original 
covenant  to  produce  the  deeds.  But  it  seems  that  Mr. 
Fearne  thought  (z)  that  a  purchaser  was,  in  cases  of  this 
nature,  entitled  to  require  the  vendor  to  covenant  for  the 
production  of  the  deeds  to  such  an  extent  as  the  covenant 
ill  the  vendor's  possession  entitled  him  to  the  production 
thereof,  unless  he  could  procure  a  new  covenant  for  that 
purpose  from  his  grantors  to  the  new  purchaser ;  but  that 
such  covenant  from  the  vendor  should  not  be  enforced,  in 
case  he  produce  the  original  covenant  to  produce  the 
deeds,  when  it  should  be  required  to  defend  the  pur- 
chaser's title. 

(«)  Harvey  v.  Philips,  2  Atk.  jun.  134;  and  see  Holmes  v.  Ails- 

541.  See  an  opinion  of  Mr.  Booth's  bie,  1  Madd.  551. 

2  Ca.  and  Opin.  223.    As  to  the  (x)  Shore  v.  Collett,  Coop.  234. 

in  which  the  execution  of  an  (y)  Barclay  v.  Raine,  1  Sim.  & 


instrument  will  be  presumed,  see     Stu.  449. 
Skipwith  v.  Shirley,  11  Ves.  jun.         (z)  Posth.  113. 
64;   Ward   t>.  Garnons,   17  Ves. 

M   H  3 
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It  is  not  unusual  to  insert  a  proviso  in  a  deed  of  cove- 
nant, to  produce  title-deeds,  for  determining  the  cove- 
nant, in  case  the  vendor  sell  the  part  of  the  estate  retained 
by  him,  and  procure  the  person  to  whom  the  estate  is 
sold,  and  the  title-deeds  are  delivered,  to  enter  into  a 
similar  covenant  with  the  first  purchaser,  for  production 
of  the  title-deeds. 


SECTION  IV. 
Of  Covenants  for  Title. 


Let  us  now  proceed  to  consider  what  covenants  for 
title  a  purchaser  is  entitled  to. 

The  covenants  usually  entered  into  by  a  vendor  seised 
in  fee,  are,  1st,  that  he  is  seised  in  fee ;  2dly,  that  he  has 
power  to  convey ;  3dly,  for  quiet  enjoyment  by  the  pur- 
chaser, his  heirs  and  assigns;  4-thly,  that  the  estate  is 
free  from  incumbrances;  and  lastly,  for  further  assur- 
ance (a).. 

Where  a  vendor  has  only  a  power  of  appointment,  the 
first  covenant  ought  to  be,  that  the  power  was  well 
created,  and  is  subsisting ;  and  the  other  covenants  should 
be  similar  to  those  entered  into  by  a  grantor  seised  m  fee. 
In  small  purchases  the  first  covenant  is  sometimes  omitted, 
which  may  be  safely  done,  for  the  first  and  second  are 
synonymous  covenants. 

It  sometimes  happens,  that  a  purchaser  consents  to  take 
a  defective  title,  relying  for  his  security  on  the  vendors 
covenants.  Mr.  Butler  remarks,  that  where  this  is  the 
case,  the  agreement  of  the  parties  should  be  particularly 
mentioned,  as  it  has  been  argued,  that  as  the  defect  in 
question  is  known,  it  must  be  understood  to  have  been 

(a)  See  post.  ch.  1 3. 
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the  agreement  of  the  purchaser  to  take  the  title  subject  to 
it,  and  that  the  covenants  for  the  title  should  not  extend 
to  warrant  it  against  this  particular  defect  (Jb).  And  it 
may  be  further  observed,  that  in  cases  of  this  nature, 
unless  the  objection  to  the  title  appear  on  the  face  of  the 
conveyance,  the  agreement  to  indemnify  against  the  de- 
fect, and  the  covenants  to  guard  against  it,  should  be 
entered  into  by  a  separate  instrument. 

With  respect  to  the  persons  against  whose  acts  a  vendor 
is  bound  to  covenant,  it  seems  that, 

1st  A  vendor  who  actually  purchased  the  estate  him- 
self, for  money,  or  other  valuable  consideration,  and  ob- 
tained proper  covenants  for  the  title,  is  not  bound  to 
enter  into  covenants  extending  beyond  his  own  acts  (c). 
This,  Mr.  Fearne  remarks  (d),  is  a  practice  founded'  in 
reason,  where  the  vendee  obtains  the  full  benefit  of  all  the 
covenants  in  the  conveyance  to  the  vendor,  to  the  same 
extent  as  his  vendor  has  them,  by  obtaining  the  possession 
of  the  deeds  containing  those  covenants.  When  the  vendor 
has  parted  with  his  means  of  claim  or  remedy  against  his 
grantor  for  breach  of  his  covenants,  and  transferred  them 
to  the  purchaser,  by  delivery  of  the  deeds,  and  such 
vendee  comes  into  the  vendor's  place,  in  that  respect,  by 
the  acquisition  of  such  deeds,  it  would  be  unreasonable 
that  the  vendor  should  make  himself  liable  for  any  such 
breach.  He,  by  departing  with  the  means  of  remedy  or 
compensation,  must  be  understood  to  have  discharged 
himself  from,  and  the  vendee,  by  accepting  those  means, 
to  have  taken  upon  himself  the  peril  or  risk  of  such  breach, 
and  the  duty  of  enforcing  its  remedy  or  compensation. 

2dly.  Mr.  Fearne,  however,  thought,  that  where  a  ven- 

(*)  See  Butler's  n.  (1)  to  Co.  see  two  opins.  in  3  Pow.  Convey. 

Liu.  384  a.    See  also  Savage  v.  206,  210. 

Whitbread,  3  Cha.  Rep.  U.  (d)  Posth.  1 10. 

(r)  See  2  Bos.  &  Pull.  22 ;  and 
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dor  retains  the  title-deeds,  he  is  bound  to  enter  into  cove- 
nants  extending  to  the  acts  of  the  persons  against  whose 
acts  he  is  indemnified  by  the  deeds  in  his  possession (e): 
but  he  also  thought  these  covenants  should  be  qualified  by 
the  insertion  of  a  covenant  on  the  part  of  the  purchaser; 
that  in  case  any  claim  should  be  made  under  the  vendors 
covenants  against  the  acts  of  the  former  owner,  and  he 
(the  vendor)  should  produce  the  deeds,  in  order  to  enable 
the  purchaser  to  avail  himself  of  the  covenants  contained 
in  them,  then  no  advantage  should  be  taken  of  the  Ten* 
dor's  covenants. 

This,  however,  is  a  distinction  never  attended  to  m 
practice :  if  a  vendor  is  entitled  to  retain  the  deeds,  he 
enters  into  the  usual  covenant  for  the  production  of  them, 
but  never  enters  into  more  extensive  covenants  for  the 
title,  on  account  of  the  retention  of  the  deeds. 

3dly.  Where  a  vendor  does  not  claim  by  purchase  in 
the  vulgar  and  confined  acceptation  of  that  word  (/) ;  that 
is,  by  way  of  bargain  and  sale  for  money,  or  some  other 
valuable  consideration,  a  purchaser  is  entitled  to  require 
covenants  from  such  vendor,  extending  to  the  acts  of  the 
last  purchaser.  For  instance,  if  I  sell  an  estate  which 
was  devised  to  me,  and  the  devisor's  father  purchased  the 
estate,  the  covenants  for  title  are  extended  to  the  acts  of 
the  father  (g).  And  a  person  claiming  under  a  voluntary 
conveyance  is  considered  in  the  same  light  as  a  devisee. 
So  a  person  whose  estate  is  sold  under  an  order  of  a  court 
of  equity,  or  by  a  trustee  to  whom  he  has  conveyed  it 
upon  trust  to  sell,  is  bound  to  covenant  for  the  title  in  the 
same  manner  as  he  must  have  done  if  he  himself  had  sold 
the  estate. 

But  although  the  universal  and  settled  practice  of  con- 

(c)  See  the  Lord   Buckhurst's         (g)  See  ace.  two  opins.  in  3  Po*. 
case,  1  Rep.  1 .  Conv.  206,  210. 

(/)  See  2  Black,  Comm.  241. 
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veyancerg  is,  to  extend  covenants  for  the  title  to  the  acts  of 
the  last  purchaser,  yet  the  Court  of  Chancery  appears  to 
hold,  that  a  person  not  claiming  by  purchase  is  only  bound 
to  covenant  against  his  own  acts,  and  those  of  the  person 
immediately  preceding  him  (A).  The  rule  established  by 
practice  is  undoubtedly  the  most  reasonable,  for  every  pur- 
chaser is  certainly  entitled  to  a  regular  chain  of  covenants 
for  the  title.  No  solid  reason  can  be  given  why  any  line 
should  be  drawn,  and  the  covenants  should  extend  to  the 
person  only  who  immediately  preceded  the  vendor ;  and, 
however  the  Court  of  Chancery  may  act  upon  this  rule, 
the  practice  of  the  Profession  has  taken  too  deep  a  root 
to  be  easily  extirpated. 

4thly.  Where  an  estate  is  sold  by  trustees  under  a  will, 
and  the  money  is  to  be  applied  in  payment  of  debts,  &c. 
and  the  residue  is  given  over,  a  purchaser  is  not  entitled 
to  any  covenants  for  the  title,  because  no  line  can  well  be 
drawn  as  to  the  quantum  which  would  make  a  person 
liable  to  covenant ;  and  therefore,  if  this  rule  were  not 
settled,  a  person  who  only  took  5  /.  might  as  well  be  re- 
quired to  covenant,  as  one  who  took  a  large  sum  (i). 

The  same  rule  applies  ex  necessitate  where  an  estate  is 
sold  for  similar  purposes  under  an  order  of  a  court  of 
equity.  If  a  different  rule  prevailed,  the  consequence 
would  be,  that  the  estate  could  never  be  sold  by  decree, 
till  the  account  was  taken  of  all  the  debts ;  because,  before 
that  account  was  taken,  it  could  not  appear  who  were  to 
join  in  the  conveyance,  what  was  the  number,  and  in  what 
proportions  they  were  beneficially  entitled :  but  it  is  the 
constant  practice  to  sell  the  estate  in  the  first  instance ; 
of  course  the  title  can  be  made  only  by  the  trustees  for 

(A)  See  3  Atk.  267;    3   Ves.  affirmed  in  Dom.  Proc.  8  Bro. 

jun.236;  and  see  14  Ves.  239.  P.   C.   145;    and  see  Lloyd   v. 

(i)    Wakeman   r.   Duchess    of  Griffith,  Atk.  264. 
Rutland,    3  Ves.  jun.  233,  504, 
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sale,  without  calling  in  the  parties  who  are  presumpti? ely 
beneficially  interested  (*r). 

In  both  these  cases,  therefore,  the  purchaser  is  only 
entitled  to  a  covenant  from  the  parties  conveying,  that  they 
have  done  no  act  to  incumber.  But  it  is  to  be  lamented, 
that  in  these  instances  also  the  rule  of  the  Court  of  Chan- 
cery differs  from  the  practice  of  the  Profession;  for  it 
always  has  been,  and  still  is,  the  practice  of  the  Profession 
to  make  all  the  cestui*  que  trust,  whose  shares  of  the  pur- 
chase money  are  in  anywise  considerable,  join  in  cove 
nants  for  the  title,  according  to  their  respective  interests. 

The  rule  of  equity  on  this  subject  may  of  course  be 
altered  by  the  agreement  of  the  parties  (t) ;  and  therefore, 
in  all  agreements  for  purchase  of  estates  from  devisees, 
&c.  in  trust  to  sell,  the  purchaser  should  stipulate,  that 
such  of  the  persons  entitled  to  the  purchase  money  as  be 
may  require,  shall  join  in  the  usual  covenants  for  the  tide. 
Where,  however,  the  trust  is  to  pay  debts,  or  trifling  lega- 
cies, which  will  exhaust  the  whole  of  the  purchase  money, 
it  is  obvious  that  such  a  stipulation  could  not  be  carried 
into  effect,  and  it  had  therefore  better  be  omitted. 

It  must,  however,  be  remarked,  that  the  case  of  Wake- 
man  v.  Duchess  of  Rutland  is  by  no  means  an  authority 
that  cestuis  que  trust  of  money  to  be  produced  by  the  sale 
of  estates  devised  to  trustees  to  sell,  cannot  in  any  instance 
be  required  to  covenant  for  the  title.  Where  the  money 
to  arise  by  sale  of  the  estate  is  absolutely  given  to  two  or 
more  persons,  they  are  substantially  owners  of  the  estate, 
and  must  accordingly  covenant  for  the  title. 

So,  even  where  the  money  is  in  the  first  place  to  be 
applied  in  payment  of  debts,  yet  if  they  are  all  paid  pre- 
viously to  the  sale,  the  cestuis  que  trust  must,  it  is  conceived, 
covenant  for  the  title. 

(*)  See  3  Vcs.  jun.  505,  506.  (/)  See  3  Ves,  jun.  236. 
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Upon  this  case  another  observation  occurs.  Lord 
Rosslyn  seemed  to  think  it  dangerous  to  make  the  cestuis 
que  trust  parties  to  the  conveyance;  he  said,  the  prudence 
of  the  common  clause,  that  the  receipts  of  the  trustees 
shall  be  a  discharge  to  the  purchaser,  would  be  defeated, 
and  the  purchaser  would  take  upon  himself  the  know- 
ledge of  all  the  trusts  of  the  will  (m).  If  this  be  so,  con- 
veyancers are  indeed  reprehensible;  but  as  the  pur- 
chaser buys  under  the  will,  whether  the  cestuis  que  trust 
are  or  are  not  parties  to  the  conveyance,  he  is  equally 
affected  with,  the  knowledge  of  the  trusts ;  and  yet,  as 
ciijus  est  darh  ejus  est  disponere,  it  cannot  be  supposed 
that  equity  would  compel  a  purchaser  to  see  to  the  ap- 
plication of  the  purchase  money,  when  the  testator  him- 
self has  declared  he  shall  not.  In  Ewer  v.  Corbet  («), 
it  was  holden,  that  notice  to  a  purchaser  of  a  bequest  of 
a  term  did  not  signify,  as  every  person  buying  of  an  ex- 
ecutor where  he  is  named  executor,  necessarily  must  have 
wch  notice.  This  resolution  applies  to  the  point  in  ques- 
tion, and  seems  to  place  it  beyond  controversy. 

Lastly,  in  conveyances  by  the  Crown,  a  purchaser  is  not 
entitled  to  any  covenants  for  the  title ;  and  where  an  estate 
is  sold  by  assignees  of  a  bankrupt,  the  purchaser  is  only 
entitled  to  a  covenant  from  the  assignees,  that  they  have 
not  done  any  act  to  incumber  the  estate. 

.  But  a  bankrupt  is  always  made  a  party  to  the  convey- 
ince  of  his  estate,  to  prevent  the  difficulty  which  the 
purchaser  might  otherwise  be  put  to  in  maintaining  and 
proving  the  title ;  and  the  bankrupt  is  generally  made  to 
mter  into  covenants  for  the  title  in  the  same  manner  as  he 
irould  have  done,  had  he  sold  the  estate  while  solvent. 

(m)  See  3  Ves.  jun.  235.  (»)  2  P.  Wms.  148. 
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SECTION  V. 

Of  searching  for  Incumbrances. 

It  now  comes  in  order  to  consider  in  what  case* 
incumbrances  should  be  searched  for. 

I.  There  are  few  cases  in  which  judgments  should  Mt 
be  searched  for  on  the  part  of  a  purchaser ;  and  if  there 
is  any  reason  to  suspect  the  vendor,  it  is  absolutely  seen* 
sary  to  search  immediately  before  the  conveyance  i&  ex** 
cuted,  lest  any  judgments  may  have  been  entered  up 
during  the  treaty ;  although  if  any  judgments  should  hi 
entered  up  after  the  purchase  money,  being  an  adequate 
consideration,  is  actually  paid,  equity  would  relieve  the 
purchaser  against  the  judgments*  notwithstanding  that 
they  were  entered  up  previously  to  the  execution  of  the 
conveyance ;  the  vendor  being,  in  equity,  only  a  trustee 
for  the  purchaser,  and  a  judgment  being  merely  a  general 
lien,  and  not  a  specific  lien  on  the  land :  and  this  equity 
prevails,  where  the  judgment  creditor  had  or  had  Mt 
notice  of  the  contract  (0). 

In  a  case  where  a  reversioner  in  fee  first  executed 
a  bond,  with  a  warrant  of  attorney  to  enter  up  judgment, 
and  then  mortgaged  to  another  in  fee,  and  on  the  1st  of 
January  1810  contracted  to  sell  the  estate  to  a  purchase* 
without  notice,  and  on  the  5th  of  February  1810  a  judg- 
ment was  entered  up  and  docketed,  on  the  28th  of  No- 
vember 1812  an  elegit  issued,  and  an  inquisition  taken 
thereon  on  the  20th  of  January  1813,  of  which  notice  was 
given  to  the  purchaser  on  the  16th  of  April  1810,  but  on 

(o)  See  Nels.  Ch.  Rep.  184;  Ab.  118;  and  see  Kennedy  v» 
Finch  v.  Earl  of  Winchelsea,  1  P.  Daly,  1  Scho.  &  Lef.  373 ;  Prior 
Wms.  278 ;  lOMod.  418 ;  11  Vin.     v.  Penpraze,  4  Price,  99. 
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the  15th  of  March  1810  the  mortgagee  in  fee  and  the 
mortgagor  had  conveyed  the  estate  in  fee  to  the  purchaser 
without  notice,  and  a  part  of  the  purchase  money  was 
secured  to  the  seller  by  a  legal  term  of  years,  and  which 
was  ^unpaid  when  notice  of  the  judgment  was  given,  and 
afterwards  the  purchaser  paid  off  the  mortgage,  and  took 
a  surrender  of  the  term  (I),  upon  a  bill  filed  by  the  judg- 
ment creditor,  the  Vice-Chancellor  held,  that  as  the 
greater  part  of  the  purchase  money  was  paid,  and  the  rest 
secured  by  the  term  when  the  aotioe  was  given,  the  judg- 
ment-creditor had  no  remedy  in  equity  against  the  fee. 
The  purchaser  was  then  the  mortgagor  for  the  term. 
The  notice  therefore  was  nothing  more  than  notioe  to  the 
mortgagor  that  a  person  to  whom  be  had  granted  a  legal 
term,  by  way  of  mortgage,  was  indebted  on  judgment ; 
but  a  judgment  is,  at  law,  no  lien  upon  a  legal  term ;  and 
when  the  interest  of  the  debtor  is  legal,  a  judgment  is  no 
lien  in  equity.  Notwithstanding  this  judgment,  the  debtor 
could  well  assign  his  legal  term  at  his  pleasure.  If  there 
was  bo  lien  upon  the  term  in  the  hands  of  the  debtor, 
there  could  he  no  lien  upon  the  term  in  the  hands  of  his 
assignee  (p). 

It  seems  advisable  to  ask  the  vendor,  or  his  attorney, 
whether  there  are  any  incumbrances  which  do  net  appear 
on  the  abstract;  for  if  he  answer  in  the  negative,  the 
seafch  for  judgments  may  be  postponed  until  immediately 
before  the  execution  of  the  conveyance ;  And  if  there  are 
toy  judgments,  and  the  purchase  cannot  be  completed  on 
that  account,  the  purchaser  can  recover  all  his  expenses 
from  the  vendor  (y).     It  should  seem,  however,  that  -the 


Hf)  Forth  v.  The  Duke  of  Nor-         (y)  Richards^.  Itaton,  1  &p. 
fcffk,  4Marfd.508.    The  case  was     Ca*  268  ;  vide  supra,  eh.  4. 
homtapon  apped. 

(I)  This  fact  appears  from  the  papers  in  the  cause. 
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purchaser  would  equally  be  entitled  to  recover  the  expense 
of  the  conveyance,  although  he  had  not  inquired  after, 
or  searched  for  incumbrances  before  it  was  prepared. 

A  purchaser  who,  at  the  time  of  his  contract,  is  seised 
of  the  legal  estate,  as  a  mortgagee,  need  not  search  for 
judgments  subsequently  to  the  mortgage,  for  an  equity  of 
redemption  is  not  within  the  clause  of  the  statute  of  frauds, 
which  will  shortly  come  under  our  consideration ;  and  it 
is,  therefore,  not  extendable  (r)  (I).  And  as  the  purchaser 
will,  by  the  contract,  acquire  equal  equity  with  the  judg- 
ment creditor,  and  has  already  got  the  legal  estate,  his 
title  cannot  be  impeached.  Some  gentlemen  of  eminence 
even  hold,  that  notice  of  judgments  entered  up  subsequently 
to  the  mortgage  will  not  affect  the  purchaser ;  but  it  is 
conceived,  that  if  he  purchase  with  notice,  either  express 
or  implied,  of  any  judgment,  the  legal  estate  will  not 
protect  him  in  equity  against  the  judgment  creditor. 
The  judgment  is  a  lien  upon  the  estate  in  equity  (*), 
and  confers  a  right  on  the  creditor  to  redeem  a  prior 
mortgage  or  other  incumbrance  (/).  And  by  the  first 
principles  of  equity,  a  purchaser,  with  notice  of  any 
incumbrance,  is  bound  by  it  in  the  same  manner  as  the 
person  was  of  whom  he  purchased  (u).  And,  indeed,  it 
has  been  expressly  decided,  that  a  mortgagee,  purchasing 

(r)Lystert>.Dolland,  lVes.jun.         ($)  Churchill  v.   Grove,  Nek 

431 ;  S  Bro.  C.  C.  478  ;  and  see  Cha.  Rep.  89  ;  1  Cha.  Ca.  35. 
Burdon  v.  Kennedy,  3  Atk.  739 ;         (f)  See  2  Cha.  Rep.  180. 
Scott  v.  Scholey,   8  East,  467  ;         (u)  See  Anon.  2  Ventr.  361, 

Metcalf  t>.  Scholey,  2  New  Rep.  No.  2. 
461. 

(I)  Note.  An  equity  of  redemption  has  been  held  to  be  assets  under 
the  statute  of  frauds,  2  Freem.  115,  pi.  130;  although  die  determina- 
tion appears  not  to  have  been  acted  upon.  It  were  much  easier  to 
maintain  that  an  equity  of  redemption  is  extendable  under  the  statute. 
— Naie,  the  case  of  Freeman  v.  Taylor,  3  Keb.  307,  was  before  the 
statute. 
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the  equity  of  redemption,  is  bound  by  judgments  of  which 
he  has  notice,  although  they  were  entered  up  subsequently 
to  the  mortgage  (.*•). 

This  doctrine  prevailed  before  the  statute  of  frauds,  and  t 
has  been  the  observed  rule  of  equity  ever  since ;  and  it 
is  said,  that  previously  to  the  statute  of  frauds,  a  judgment 
creditor  was  in  like  manner,  and  upon  the  same  principles, 
relievable  in  equity  against  a  conveyance  to  trustees.  And 
by  the  tenth  section  of  that  statute  it  is  enacted,  that  exe- 
cution may  be  delivered  upon  any  judgment,  statute,  or 
recognizance,  of  all  such  lands,  &c.  as  any  other  person 
or  persons  shall  be  seised  or  possessed  of  in  trust  for  him 
against  whom  execution  is  so  sued,  in  the  same  manner 
as  if  he  had  been  seised  of  such  lands,  &c.  of  such  estate 
as  they  be  seised  of  in  trust  for  him  at  the  time  of  the  exe- 
cution sued,  and  shall  be  held  discharged  of  the  incurs 
brances  of  the  trustee.  Upon  the  construction  of  this 
statute  it  hath  been  holden,  that  if  a  trustee  has  conveyed 
the  lands  before  execution  sued,  though  he  was  seised  in 
trust  for  the  defendant  at  the  time  of  the  judgment,  the 
lands  cannot  be  taken  in  execution  (y).  Now  it  is  clear, 
that  where  the  fee  is  in  trustees,  the  purchaser  would  not 
be  bound  by  any  judgment,  npon  which  no  writ  of  execu- 
tion had  been  sued,  and  of  which  he  had  not  notice.  But 
here,  as  in  the  preceding  case,  the  purchaser,  it  is  con- 
tended in  practice,  cannot  be  advised  to  rely  on  the  legal 
estate  in  the  trustees,  where  he  has  notice  of  any  sub- 
sequent judgments.  /Mr.  Powell  (z)9  however,  entertained 
a  contrary  opinion.  After  showing  that  trust  estates  can 
only  be  taken  in  execution  by  virtue  of  the  statute  of 

(x)  Greswold  v.  Marsham,  2  Cha.  See  Higgins  v.  The  York  Buildings 

Ca.  170 ;   Crisp  v.  Heath,  7  Vin.  Company,  2  Atk.  107  ;  Harris  v. 

Abr.  5%  (£.)  pi.  2.  Pugh,  4  Bingh.  335. 

(y)  Hunt  ?•  Coles,  Com.  226.         (z)  2  Mort.  4th  edit.  p.  608. 
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frauds,  he  contends,  that  where  the  legal  estate  is  in 
a  trustee,  notice  to  a  purchaser  of  judgments  is  immaterial, 
because  the  lands  are  not  table  at  law ;  and,  as  tqmly 
follows  the  law,  no  relief  would  be  granted  against  the 
purchaser,  through  the  medium  of  a  court  of  equity. 

If  the  case  of  Hunt  v.  Coles  be  an  authority,  it  mast 
be  acknowledged  that  trust-estates  cannot  be  affected  by 
any  execution  sued  upon  a  judgment  after  the  trustee  has 
conveyed  away  the  lands.  But  admitting,  that  before 
the  statute  of  frauds,  an  incumbrancer  might  be  relieved 
against  a  conveyance  to  trustees,  it  should  seem  to  follow, 
that  the  same  equity  must  still  be  administered.  It  were 
difficult  to  successfully  contend,  that  the  statute  has  con- 
cluded the  equitable  relief!  The  registering  acts  expressly 
enact,  that  a  purchaser  shall  not  be  bound  by  instruments, 
&c.  unless  they  are  registered,  notwithstanding  which 
equity  will  fasten  on  the  conscience  of  a  purchaser  who 
bought  with  notice  of  any  unregistered  incumbrance ;  and 
there  is  surely  greater  reason  to  hold,  that  the  jurisdiction 
of  equity  shall  not  be  barred  by  a  statute  which  merely 
gives  a  partial  remedy  at  law  without  interfering  with  the 
equitable  rights  of  the  parties. 

The  difficulty  in  the  way  of  the  relief  would  be,  that  do 
case  can  be  found,  after  the  most  diligent  search,  in  which 
a  judgment  creditor  has  been  relieved  against  a  convey- 
ance to  trustees,  where  a  purchaser  had  subsequently 
acquired  the  legal  estate.  The  author  formerly  thought 
that  equity  would  relieve  against  the  purchaser,  if  he 
bought  with  notice ;  but  his  confidence  in  that  opinioa 
has  been  shaken  by  the  want  of  authority  in  support  of 
it.  Nothing  but  a  judicial  determination  can  set  the  doubt 
on  this  point  at  rest. 

The  statute  only  extends  to  clear  and  simple  trusts  for 
the  benefit  of  ihe  debtor.     Therefore  a  trustee  of  a  term 
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of  years  for  securing  an  annuity,  and  subject  thereto  for 
the  gra^or,  is  not  a  trustee  within  the  statute  (a). 

Where,  however,  an  estate  is  conveyed  to  trustees  upon 
trust  to  sell,  and  pay  debts,  &c.  and  to  pay  the  surplus  of 
the  monies  to  arise  by  sale  to  the  grantor,  and  the  receipts 
of  the  trustees  are  made  sufficient  discharges  to  the  pur- 
chasers ;  the  better  opinion  is,  that  the  purchaser  is  not 
bound  by  any  subsequent  judgments  of  which  he  has 
even  express  notice.  Great  difference  of  opinion  has 
prevailed  in  the  Profession  on  this  point.  Those  who  hold 
that  a  purchaser  is.  bound  by  such  judgments,  rightly 
compare  the  interest  of  the  grantor  in  the  estate  to  an 
equity  of  redemption.  But  as  such  an  interest  is  not 
extendible,  the  debt  of  the  judgment  creditor  can  only, 
it  should  seem,  affect  the  surplus  monies  in  the  hands  of 
the  trustees,  and  is  not  a  lien  on  the  estate  itself.  When  the 
receipts  of  the  trustees  are  once  made  a  discharge  to  the 
purchaser,  there  surely  is  not  any  equity  in  a  subsequent 
incumbrancer  to  require  the  purchaser  to  see  to  the  appli- 
cation of  any  part  of  the  money.  The  creditor  stands,  as 
to  bis  debt,  in  the  place  of  his  debtor,  and  consequently 
is  entitled  to  have  his  debt  discharged  out  of  the  surplus 
monies  in  the  hands  of  the  trustees ;  but  he  cannot,  it  is 
conceived,  claim  a  higher  equity  ;  the  contrary  rule  would 
be  productive  of  infinite  inconvenience. 

As  a  mortgagee,  seised  or  possessed  of  a  legal  estate, 
need  not  search  for  judgments  ;  so  a  purchaser,  who  ob- 
tains an  assignment  of  a  legal  subsisting  term  of  years  in 
trust  to  attend  the  inheritance,  may  dispense  with  a 
search  for  judgments,  &c.  if  he  be  assured  that  notice 
of  any  incumbrance  cannot  be  proved  on  him  or  any  of 
his  agents.  But  as  notice  may  be  inferred  from  very 
slight  circumstances,  a  purchaser  cannot  be  advised  in 

(a)  Doc  i?.  Grccnhill,  4  Barn.  &  Aid.  684. 

1    1 
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any  case,  or  under  any  circumstances,  to  dispense  \rith 
the  usual  searches.  And  even  where  he  does  rely  on  a 
term  of  years,  yet  if  it  be  recently  created,  incumbrances 
should  be  searched  for  previously  to  the  creation  of  the 
term. 

It  is,  I  believe,  usual  to  search  for  judgments  against 
a  vendor,  only  from  the  time  he  purchased  the  estate ;  but 
this  practice  is  not  correct,  because  judgments  bind  after- 
purchased  lands,  and  will  consequently  affect  such  lands 
even  in  the  hands  of  a  purchaser  (£). 

Judgments  do  not,  it  seems,  bind  leasehold  estates  till 
writs  of  execution  are  taken  out  upon  them,  and  delivered 
to  the  sheriff  (c).  And  yet,  upon  purchase  of  a  leasehold 
estate,  judgments  must  be  searched  for ;  because  the 
sheriff  will  not  permit  his  office  to  be  searched  for 
any  writ  of  execution  which  may  have  been  delivered 
there,  lest  the  purposes  of  the  writ  should  be  defeated  by 
the  party  against  whom  it  is  issued  absconding,  or  remov- 
ing his  goods.  Therefore,  although  the  judgment  will 
not  of  itself  bind  the  leasehold  estate,  yet  the  purchaser 
cannot  safely  complete  his  contract,  where  he  discovers 
a  judgment,  because  he  cannot  be  satisfied  that  an  exe- 
cution issued  upon  it  has  not  been  lodged  with  the  sheriff. 
When  we  consider  how  many  valuable  leasehold  estates 
are  daily  brought  into  the  market,  we  shall  perhaps  think 
that  the  Legislature  would  do  well  to  enact,  that  writs  of 
execution  intended  to  bind  leasehold  estates  shall  be  docketed 
in  like  manner  as  judgments,  and  that  where  the  estate 
lies  in  a  register  county,  they  shall  be  registered. 

(6)  See  Sir  John  de  Moleyn's  Hickford  v.  Machin,  Winch,  84> 

case,  SO  E.  324  a;    1   Ro.  Abr.  per  Jones,  J.;  and  Bracer.  Duchess 

892,  pi.  14,  16;   42  E.  3,   II  a;  of  Marlborough,  in  2d  ResoL  2 

42  Ass.  pi.  17 ;  2  H.  4,  8  b.  pi.  42;  P.  Wms.  492. 

14  a,  pi.  5  ;  2  Ro.  Abr.  472,  (P.)  (c)  Vide  post.  ch.  16. 
pi.  3;    Shep.  Prac    Couns.  305; 
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Where  only  an  equity  of  redemption  of  a  term  is  pur- 
chased, the  purchaser  will  not  be  affected  by  even  an  exe- 
cution lodged,  of  which  he  had  not  notice,  for  such  an 
interest  is  not  extendible  under  the  statute  of  frauds,  and 
certainly  the  mere  delivery  of  the  writ  to  the  sheriff  would 
not  be  implied  notice  to  a  purchaser  (d). 

These  observations,  respecting  judgments,  must  not  be 
closed  without  observing,  that  if  a  person  purchase  part 
of  an  estate  subject  to  a  judgment,  and  the  residue  of  the 
estate  remain  in  the  hands  of  the  conusor,  or  descend  to 
his  heir,  and  execution  is  sued  only  against  the  original 
debtor  or  his  heir,  he  shall  not  have  contribution  against 
the  purchaser,  and  the  consideration  of  the  purchase  is 
not  material  in  these  cases.  But  if  execution  be  sued 
against  the  purchaser  only,  he  shall  have  contribution 
against  the  persons  seised  of  the  residue  of  the  estate, 
whether  they  acquired  it  by  descent  or  purchase  (e). 

Sir  Edward  Coke  observes  (/),  that  when  it  is  said, 
that  if  one  purchaser  be  only  extended  for  the  whole  debt, 
that  he  shall  have  contribution;  it  is  not  thereby 
intended  that  the  others  shall  give  or  allow  to  him  any 
thing  by  way  of  contribution ;  but  it  ought  to  be  in- 
tended, that  the  party  who  is  only  extended  for  the  whole, 
may,  by  audita  querela,  or  scire  facias,  as  the  case  re- 
quires, defeat  the  execution,  and  compel  the  conusor  to 
sue  execution  of  the  whole  land;  so,  in  this  manner, 
every  one  shall  be  contributory,  hoc  est,  the  land  of  every 
terre-tenant  shall  be  equally  extended. 


II.  To  resume  the  consideration  of  the  cases  in  which 
incumbrances  should  be  searched  for : 

(d)  Seel  Ves.  jun.  43 1 ;  3  Atk.      lib.    See  the  distinctions  taken 
739.  in  Blakeston  v.  Martyn,  1  Jo.  90. 

(*)  SirWm.Herbert's  case,  3  Co.         (/)  3  Co.  14  b. 
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If  the  estate  lie  in  a  register  county  (I),  the  registrar  s 
office  should  be  searched,  for  the  purpose  of  ascertaining 
not  only  that  the  estate  is  free  from  incumbrances,  but 
also,  that  the  title-deeds  are  duly  registered  ; — the  estate 
may  be  lost  by  neglecting  to  do  so.  And  if  it  appear 
that  any  deed  has  not  been  duly  registered,  the  vendor 
must  procure  it  to  be  registered  at  his  own  expense,  pre- 
viously to  the  completion  of  the  contract  ;  although, 
indeed,  it  sometimes  happens  that  an  instrument  not  being 
registered,  prevents  an  objection  being  made  to  the  tide. 
To  give  an  instance  of  this,  let  us  suppose  a  man  to  have 
mortgaged  his  estate,  and  paid  off  the  money,  but  to 
have  neglected  to  take  a  re  conveyance.  Now,  in  this 
case,  if  the  mortgage  was  not  registered,  the  purchaser 
need  not  insist  upon  its  being  registered,  and  require  a 
re-  conveyance  from  the  mortgagee ;  because,  as  the  deed 
was  not  registered,  the  mortgagee  did  not  acquire  the 
legal  estate,  or  if  he  did  would  cease  to  have  it  by  the 
registry  of  the  conveyance  to  the  purchaser ;  and,  being 
paid  off,  he  has  of  course  no  equity.  So,  where  a  partial 
interest  in  an  estate  is  devised  to  the  heir  at  law,  with 
a  power  of  leasing,  and  he  grant  a  lease  not  authorized 
by  his  power,  the  lease  may,  in  some  cases,  be  sustained 
both  at  law  and  in  equity,  in  case  the  will  was  not  regis- 
tered according  to  the  act.  This,  however,  is  a  mode  of 
making  a  title  to  which  necessity  only  should  compel  us 
to  resort. 

It  is  very  seldom  that  wills  are  registered ;  but  a  pur- 
chaser from  a  devisee  should  not  complete  his  contract  till 
the  will  is  duly  registered ;  for  should  any  person  pur- 
chase of  the  heir  at  law  bonajide,  and  without  notice  of 
the  will,  and  register  his  conveyance  before  the  registry 


(I)  For  some  observations  on  the  registry  acts,  see  infra,  _ch.  lti. 


Of   SEARCHING    FOR   INCUMBRANCES.  485 

of  the  will,  he  would  be  preferred  to  the  purchaser  from 
the  .devisee  (gr). 

But  if  the  vendor  be  both  heir  at  law  and  devisee,  the 
aon-registry  of  the  will  is  immaterial ;  for  if  he  sell  to  any 
subsequent  purchaser,  it  must  be  either  in  the  character 
of  heir  at  law,  or  in  the  character  of  devisee.  If  he  sell 
in  this  character,  the  second  purchaser  mtfst  have  notice 
of  the  will ;  if  he  contract  in  that,  the  first  purchaser  has 
already  procured  the  legal  estate. 

So  it  seems  clear,  that  if  the  vendor  claim  a  leasehold 
estate,  either  as  executor  or  legatee,  the  purchaser  need 
not  insist  upon  the  testator's  will  being  registered,  be- 
cause no  subsequent  purchaser  can  procure  a  title  with- 
out notice  of  the  will ;  and  it  may  be  remarked,  that  letters 
of  administration  are  never  registered,  and  they  seem  to 
stand  upon  the  same  principle  as  wills  of  leasehold  estates. 

If  a  purchaser  be  already  seised  of  the  legal  estate,  as 
if  he  be  mortgagee  in  fee,  and  has  contracted  for  the 
equity  of  redemption,  it  is  not  actually  necessary  to  search 
the  register  if  he  be  assured  that  notice  cannot  be  proved 
either  on  himself,  or  on  any  one  concerned  for  him ;  be- 
cause the  mere  registration  of  deeds,  as  we  shall  hereafter 
see,  is  not  notice  to  a  purchaser  seised  of  the  legal  estate 
previously  to  the  purchase,  and  he  will,  therefore,  be  en- 
titled  to  hold  against  any  puisne  incumbrance  of  which 
he  had  not  notice. 

Where  the  estate  lies  in  the  county  of  Middlesex,  judg- 
ments need  only  be  searched  for  at  the  registrar's  office, 
as  judgments  bind  estates  in  that  county  only  from  the 
.time  they  are  memorialized  ;  but  this  is  not  the  case  in  the 
county  of  York ;  for  in  the  North  Riding,  any  judgment 
registered  within  twenty  days  after  the  acknowledgment 
or  signing  of  it,  is  available  in  the  same  manner  as  if  t 

(j;)  See  Jollartdt.  Stainbridge,  3  Vet.  jun.478. 
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had  been  registered  on  the  day  it  was  acknowledged  or 
signed  (//) ;  and  in  the  East  and  West  Ridings,  and  in 
Kingston-upon-Hull,  thirty  days  are  allowed  for  the  re- 
gistering of  judgments  (i).  Therefore,  where  the  estate 
lies  in  York,  or  Kingston-upon-Hull,  recent  judgments 
must  be  searched  for  in  the  proper  courts. 

It  has  already  been  observed,  that  judgments  do  not 
bind  leasehold  estates  till  delivery  of  a  writ  of  execution 
to  the  sheriff.  Writs  of  execution  upon  judgments  in- 
tended to  affect  leasehold  estates  in  a  register  county, 
were  formerly  never  registered  (A:).  From  the  present 
practice  of  registering  writs  of  execution,  it  may  perhaps 
be  concluded  that  they  ought  to  be  registered  ;  but  the 
registry  of  them  seems  casus  omissus  out  of  the  statutes 
for  registry ;  and  therefore,  upon  the  purchase  of  a  lease- 
hold estate  in  a  register  county,  not  only  the  register,  but 
also  the  proper  courts,  should  be  searched. 

The  register  ought  to  be  searched  immediately  before 
the  execution  of  the  conveyance,  for  the  same  reason  that 
the  search  for  judgments  should  be  delayed  till  the  last 
moment. 

And  lastly,  since  grants  of  annuities  have  become  so 
prevalent,  and  can  be  searched  for,  it  is  the  duty  of  the 
purchaser's  solicitor  to  search  for  annuities.  In  a  register 
county  they  need  only  be  searched  for  at  the  registrar's 
office. 

It  may  be  useful  to  observe,  that  if  a  purchaser  is  dam- 
nified by  his  solicitor  neglecting  to  search  for  incum- 
brances, it  is  clear  that  he  may  recover  at  law  against  the 
solicitor,  for  any  loss  occasioned  by  his  negligence  (0- 

(h)  8  Geo.  II.  c.  6,  8.  33.  pi.  6,  MS. ;  and  Appendix,  No.  19; 

(* }  5  Anne,  c.  1 8,  s.  1 1 ;  6  Anne,  Green  r.  Jackson,  Peake's Ca.236; 

c.  35,  s.  28.  Irefton  v.  Pearman,  5  Dowl.  &  R^« 

(k)   Vide  infra,  ch.  16.  687.     See   Baikie   v.  Chandler 

(/)  Brooks  i.  Day,  2  Dick.  572 ;  3  Camp.  Ca.  17. 
Forshall  v.  Coles,  7  Vin.  Abr.  54, 
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But  an  attorney's  negligence  cannot,  perhaps,  in  any  case, 
be  set  up  as  a  defence  to  an  action  by  him  for  the  busi- 
ness done,  although  it  should  seem  that  if  there  is  a  cross- 
action  by  the  client  against  the  attorney,  the  Court  will, 
upon  application,  stay  the  execution  in  the  action  by  the 
attorney  pending  the  other  (m). 

So  if  the  chief  clerk,  whose  duty  it  is  to  enter  up  and 
docket  judgments,  neglect  to  do  so,  by  which  a  purchaser, 
who  has  made  the  proper  searches,  sustains  any  loss,  he, 
the  purchaser,  has  a  remedy  against  the  clerk  by  an  action 
on  the  case  (n).  And  any  person  who  is  damnified  by 
the  neglect  of  the  registrar  of  either  of  the  registering 
counties,  may  bring  an  action  against  him,  in  which  he 
will  recover  treble  damages  and  costs  of  suit,  by  virtue  of 
the  registering  acts  (I). 


SECTION  VI. 
Of  Relief  from  Incumbrances. 

Having  considered  in  what  instances  incumbrances 
should  be  searched  for,  let  us  now  inquire,  1st,  In  what 
cases  a  purchaser  may  detain  the  purchase  money,  if  in- 
cumbrances are  discovered  previously  to  the  payment  of 
it :  and  2dly,  To  what  relief  he  is  entitled,  if  evicted  after 
the  money  is  actually  paid ;  and  these  inquiries  will  in- 
volve  the  consideration  of  the  cases  in  which  a  purchaser 
will  be  relieved  in  respect  of  defects  in  the  title  to  the 
estate. 

(«)  Templer  v.  M'Lachlan,  2         (n)  Douglas  v.  Yallop,  a  Burr. 

New  Rep.  136.  722. 

^ ^ ^— ■— «^»«»«^™»*^^-^^"-"^— ^— »— ^^■"■"^^^^™^^™~™'"— ^^~ ""^ ^^^™^™^™"™— ™™— 

(I)  By  the  registering  acts  for  Scotland,  the  remedy  is  extended 
against  the  heirs  of  the  clerk,  although  no  action  shall  have  been  com- 
menced in  the  clerk'sUfe-time.    1  Ersk.  Inst.  B.  II.    T.  III.  s.  42. 
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1.  First  then,  1.  Where  an  incumbrance  is  discovered 
previously  to  the  execution  of  the  conveyance,  and  pay- 
ment of  the  purchase  money,  the  vendor  must  discharge 
it,  whether  he  has  or  has  not  agreed  to  covenant  against 
incumbrances,  before  he  can  compel  payment  of  the  pur- 
chase money  (0). 

2.  But  if  a  purchaser,  before  executing  the  articles,  has 
notice  of  an  incumbrance  which  is  contingent,  and  it  is  by 
the  articles  agreed  that  the  vendor  shall  covenant  against 
incumbrances,  the  purchaser  has  entered  into  them  with 
his  eyes  open,  has  chosen  his  own  remedy,  and  equity 
will  not  assist  him  (/>)  ;  and  he  cannot,  therefore,  detain 
any  part  of  the  purchase  money. 

II.  1.  Although  the  purchaser  has  paid  the  money,  yet 
if  he'  is  evicted  before  any  conveyance  is  prepared  and 
executed,  or  before  the  conveyance  is  executed  by  all 
the  necessary  parties,  he  may  recover  the  purchase  money 
in  an  action  for  money  had  and  received,  although  the 
intended  covenants  do  not  extend  to  the  title  under  which 
the  estate  was  recovered,  and  he  may  have  taken  posses- 
sion of  the  estate  (q)  (I). 

2.  But  if  the  conveyance  has  been  actually  executed 
by  all  the  necessary  parties,  and  the  purchaser  is  evicted 

(0)  Anon.  2  Freera.  1 06 ;  Vane      Rep.  606  ;  Matthews  r.  Hollings, 


v.  Lord  Barnard,  Gilb.  Eq.  Rep.  6 
Serj.  Maynard's  case,  2  Freem.  I 
3  Swans  t.  65 1  ;  and  see  I  Yes.  88 


Woodfall's  Law  Land.  35,  cited; 
Johnson  v.  Johnson,  3  Bos.  &  Pull. 
162;   and  see   Awbry  v.  Keeu, 


2  Ves.  394;  2  Ves.  jun.  441  ;  and  1  Vera.  472;  and  see  Brig's  case, 

4  Bro.  C.  C.  394.  Palm.   364 ;    Simmons   r.  Hunt, 

(/?)  Vane  v.  Lord  Barnard,  ubi  1    Marsh.   155;   Jones   r.  Ryde, 

sup.  5  Taunt.  488. 

(a)  Cripps  r.   Readc,  6  Term 

(I)  In  Robinson  v.  Anderton,  Peake's  Ca.  94,  Lord  Kenyon  permitted 
a  purchaser  of  fixtures  in  a  house  which  were  scheduled  in  the  original 
lease,  and  belonged  to  the  landlord,  to  recover  the  purchase  money, 
although  the  person  who  sold  them  was  an  under  tenant,  and  had 
himself  ignorant ty  paid  for  the  fixtures.  * 
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by  a  title  to  which  the  covenants  do  not  extend,  he  can- 
not recover  the  purchase  money  either  at  law  (r)  or  in 
equity  (*). 

This  was  Serjeant  Maynard's  case  (/).  The  plaintiff 
exhibited  his  bill  to  be  repaid  600 /•  Sir  Edward  Mose- 
ley  devised  certain  Leicestershire  lands  unto  his  wife, 
(afterwards  Lady  North,)  for  life,  remainder  to  the  first, 
second,  third,  fourth,  fifth,  and  tenth  son  of  his  sister 
Maynard,  (wife  of  Joseph  Maynard,  the  Serjeant's  eldest 
son,)  in  tail,  remainder  to  Nicholas  Moseley,  the  father 
of  Oswald,  for  life,  remainder  to  Oswald  Moseley  in  tail, 
with  other  remainders  over,  and  died  in  October  1665. 
The  Serjeant  goes  down  into  Lancashire,  peruses  all  the 
writings,  (makes  agreements  with  Mr.  Edward  Moseley, 
on  behalf  of  his  son,  not  to  contest  the  will,  and  to  dis- 
cbarge a  lease  for  eleven  years,  and  thereupon  hath 
10,000/.  debt  secured  by  judgment,  all  which  agreements 
his  son  flies  off  from,  and  tries  the  will,. &c.)  and  perceiv- 
ing that  if  the  will  stood,  (as  he  believed  it  would  do, 
having  examined  all  the  witnesses  upon  the  place,)  then 
it  would  be  in  the  power  of  my  Lady  North,  by  joining 
with  Nicholas  and  Oswald,  to  bar  all  the  contingent 
remainders  to  his  daughter's  children,  who  at  that  time 
had  none,  and  so  the  Leicestershire  lands,  worth  600/. 
per  annum,  would  be  lost :  In  December  1665  comes  to 
an  agreement  with  Nicholas  and  Oswald  to  buy  their 
remainder  or  possibility  in  the  Leicestershire  lands  for 
600/.,  and  pays  it  down ;  and  the  manner  of  the  further 
assurance  was  to  be  thus :  Nicholas  and  Oswald  were  to 
procure  the  Lady  North  (without  whom  it  could  not  be 
done)  to  join  with  them  in  a  common  recovery  before  the 

(r)  See  Cripps  v.  Reade;  John-  2  Freem.  1 ;  3  Swanst.0M ;  Anon. 

'  son  r.  Johnson ;  and  Bree  v.  Hoi-  2  Freem.  106. 

bech,  Dougl.654.  (f)  3  Swanst.  651. 

(«)    Serjeant  Maynard'g    case, 
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end  of  three  years ;  and  to  secure  this,  Nicholas  and 
Oswald  gave  a  bond  of  1,200/.  to  the  Serjeant,  condi- 
tioned, that  if  no  recovery  be  suffered  within  three  years, 
whereby  the  estates  of  Nicholas  and  Oswald  may  be 
sufficiently  barred,  then  upon  the  re-conveyance  of  the 
premises  to  repay  600 /•  After  this,  Mrs.  Ann  Moseley 
sets  up  a  title  to  the  Leicestershire  lands  by  virtue  of  a 
will  of  Sir  Edward  Moseley  s  father,  found  in  loose 
sheets  among  the  evidences,  and  supposed  to  be  sap- 
pressed  by  the  son,  upon  which  tide  she  exhibited  a  bill 
in  this  Court,  and  obtained  a  decree  for  the  Leicester- 
shire estate,  notwithstanding  which  eviction  the  recovery 
was  suffered  within  the  three  years  by  the  Lady  North 
and  Nicholas  and  Oswald  Moseley  in  due  form  ;  and  now 
the  Serjeant  demanded  the  600/.  in  equity,  because  no 
re-conveyance  of  the  premises  could  be  made  within  three 
years,  in  regard  the  tide  was  evicted,  and  the  recovery 
did  him  no  good.  But  Lord  Nottingham  dismissed  the 
bill. 

Lord  Nottingham,  in  delivering  judgment,  said  that 
the  cause  which  was  heard  before,  and  dismissed,  came 
now  to  be  re-heard  at  the  plaintiff's  importunity,  who 
pressed  earnestly  for  a  decree,  but  he  continued  of  the 
8am e  opinion  in  substance,  and  caused  the  reasons  of  that 
opinion  to  be  specially  entered  by  the  registrar  in  manner 
following :  "  His  Lordship  declared,  that  as  this  Court 
suffers  no  man  to  over-reach  another,  so  it  helps  no  man 
who  hath  over-reached  himself  without  any  practice  or 
contrivance  of  his  adversary ;  that  it  was  most  plain  in 
this  case  there  was  no  fraud  nor  concealment  in  the 
defendants  at  the  time  of  the  sale  of  their  remainders, 
but  all  things  were  more  open,  and  better  known  to  the 
plaintiff  than  they  were  to  the  defendants,  for  the  plaintiff 
had  been  upon  the  place  and  perused  the  evidence  of  the 
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family,  and  the  defendants  did  not  solicit  the  plaintiff  to 
buy,  but  the  plaintiff  importuned  the  defendants  to  sell 
their  remainders,  and  had  reason  so  to  do,  for  otherwise, 
as  things  then  appeared  on  all  hands,  the  defendants, 
with  the  concurrence  of  the  Lady  North,  might  have 
disinherited  the  issue  male  to  be  begotten  on  Mrs.  May- 
nard  of  all  the  Leicestershire  estate,  worth  600/.  per 
annum.  Accordingly  the  plaintiff  covenants  with  the 
defendants  for  their  title  for  600  /.,  which  was  much  short 
of  what  it  was  then  worth  in  all  appearance,  and  the 
plaintiff  draws  his  own  assurance,  and  pens  the  defea- 
sance of  that  bond,  upon  which  he  now  sues  in  equity  to 
have  back  the  600  /•  and  interest,  by  which  very  bill  the 
plaintiff  admits  that  the  defendants  can  no  way  be  charged 
with  the  bond  at  law.  It  remains,  ergo,  to  be  considered 
what  grounds  there  are  to  charge  them  in  equity ;  for  the 
defendants,  who  made  no  corrupt  or  fraudulent  agree- 
ment at  first,  insist  upon  it  that  they  have  literally  per- 
formed that  agreement  which  they  made,  and  for  which 
they  took  their  money  ;  ergo,  that  the  defendants  should 
now  be  forced  in  equity  to  pay  back  their  money  and 
interest,  and  be  put  into  the  same  plight  in  effect  as  they 
would  have  been  if  they  had  broken  their  agreement, 
seems  hard ;  and  the  more,  because  all  the  reasons  which 
are  used  to  enforce  such  a  decree  do  arise  either  from 
the  eviction  by  Mrs.  Ann  Moseley,  or  from  the  supposed 
defective  and  illusory  performance  of  the  agreement  by 
the  defendants,  or  from  some  other  circumstance  in  the 
case  which  hath  disabled  the  plaintiff  to  sue  his  bond  at 
law ;  and  yet  no  arguments  are  drawn  from  any  of  these 
heads  strong  enough  to  support  this  bill.  For,  first,  as 
to  the  eviction ;  although  after  the  bond  and  the  agree- 
ments the  lands  were  evicted  by  Mrs.  Ann  Moseley,  so 
that  the  defendants  may  now  seem  to  retain  the  600/. 
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for  nothing,  yet  he  that  purchases  lands  with'  any  other 
covenants  or  warranties  against  prior  titles,  as  here,  where 
the  defendants  sold  only  their  own  title,  if  the  land  be 
afterwards  evicted  by  an  eigne  title,  can  never  exhibit 
a  bill  in  equity  to  have  his  purchase  money  again,  upon 
that  account  possibly  there  n  ay  be  equity  to  stop  the 
payment  of  such  purchase  money  as  is  behind,  but  never 
to  recover  what  is  paid  ;  for  the  Chancery  mends  no  man's 
bargain,  though  it  sometimes  mends  his  assurance ;  and 
it  cannot  be  truly  said  that  the  defendants  keep  the  money 
for  nothing,  since  they  have  done  all  which  was  agreed 
to  be  done  for  it ;  but  if  the  plaintiff  had  bought  that 
which  falls  out  to  be  worth  nothing,  he  can  complain  of 
none  but  himself." 

After  discussing  the  manner  of .  the  defendants  per- 
formance of  their  agreement,  the  reasons  of  Lord  Notting- 
ham proceed  thus  :  u  For  whereas  the  plaintiff  supposes 
himself  disabled  to  go  to  law,  in  regard  the  defendants 
are  not  obliged  to  repay  without  a  re-conveyance,  which 
cannot  now  be  made  in  regard  of  Ann  M oseley's  evic- 
tion, his  Lordship  conceived  this  to  be  only  a  pretence; 
for  whether  the  title  be  good  or  bad,  the  plaintiff  may  still 
proceed  to  re-convey  what  was  pre-conveyed,  and  then 
assign  the  breach  in  not  suffering  a  recovery  if  he  think 
good.  And  the  plaintiff  might  as  reasonably  have  prayed 
a  decree  heretofore  that  the  defendants  might  not  perform 
their  agreement,  as  pray  a  decree  now  that  they  may  be 
never  the  better  for  it,  if  they  have  performed  it.  Where- 
fore, upon  the  whole  matter,  though,  if  the  defendants 
had  been  plaintiffs  for  the  money,  his  Lordship  would 
hardly  have  decreed  for  them  ;  as  they  were  defendants* 
and  in  possession  of  money  upon  an  agreement  executed ; 
his  Lordship  saw  no  cause  to  decree  against  them. 

But  yet  he  did  not  absolutely  dismiss,  but  decreed, 
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lst,if  plaintiff  go  to  law,  defendants  to  admit  a  re-convey- 
ance, and  not  to  take  advantage  of  eviction  here  ;  2d,  if 
plaintiff  release  defendants,  to  make  further  assurance. 

So  where  (/)  A  bought  an  estate,  to  one  moiety  of 
which  there  was  a  clear  defect  of  title,  which  his  counsel 
had  overlooked,  and  he  was  afterwards  evicted  ;  he  filed  a 
bill  asserting  his  claim  to  be  repaid  a  moiety  of  the  pur- 
chase money,  although  the  covenants  for  title  did  not  ex- 
tend to  the  eviction,  but  the  bill  was  dismissed  (I). 

The  facts  of  this  case  were  as  follow  :  William  Davy 
devised  the  estate  in  question  to  Sir  Robert  Ladbroke  and 
Lyde  Brown,  as  tenants  in  common,  in  fee  ;  and  gave  all 
the  residue  of  his  real  estate  to  his  brother  William  Pate 
in  fee.  Sir  Robert  Ladbroke  died  in  the  testator's  life- 
time. Robert  Pate,  as  devisee  of  William  Pate,  the  resi- 
duary devisee,  conceived  himself  to  be  entitled  to  the 
moiety  devised  to  Sir  Robert  Ladbroke,  which  became 
lapsed  by  his  death,  in  the  testator's  life-time  (II) ;  and 

(0  See  3  Ves.  jun.  235  ;  and  see  2  Bos.  &  Pull.  23. 

(I)  In  the  second  vol.  of  Coll.  of  Decis.  p.  517,  518,  a  case  to  the 
tame  effect  is  reported. — Lands  which  were  sold  with  the  warrandice 
from  fact  and  deed  allenarly,  being  evicted,  but  not  through  default 
of  the  disposer,  the  purchaser  brought  an  action,  not  upon  the  warran- 
dice, which  was  not  incurred,  but  upon  this  ground  of  equity,  that  if  he 
has  lost  the  land,  he  ought  at  least  to  have  repetition  of  the  price.  It 
was  answered,  that  when  one  sells  with  warrandice  from  fact  and  deed, 
the  intention  is  not  to  sell  the  subject  absolutely,  which  would  be  the 
same  as  selling  it  with  absolute  warrandice,  but  only  to  sell  it  so  as 
the  seller  himself  has  it,  that  is  to  sell  what  title  and  interest  he  has.in 
the  subject :  the  purchaser  takes  upon  himself  all  other  hazards ;  and, 
therefore,  if  eviction  happen  otherwise  than  through  the  fact  and  deed 
in  the  disponer,  he  bears  the  loss.  The  Lords  assoilzed.  Craig 
v.  Hopkins. 

(II)  The  mistake  arose  from  the  case  of  lapse  being  considered  the' 
same  in  regard  to  real  and  personal  estate :  in  the  case  of  personal 
estate  lapsed  legacies  fall  into  the  residue ;  but  where  a  real  estate 
laptes,  it  descends  to  the  heir  at  law,  and  docs  not  pass  to  the  residuary 
devisee. 
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accordingly  Robert  Pate  joined  with  the  persons  entitled 
to  the  moiety  devised  to  Lyde  Brown,  in  selling  the  estate 
to  one  Urmston.  The  conveyance  recited  the  will  of  William 
Davy,  and  all  the  subsequent  instruments,  and  a  covenant 
was  inserted  for  the  title,  notwithstanding  any  act  done 
by  Robert  Pate,  or  his  ancestors,  or  any  person  claiming 
under  him  or  them.  The  purchaser  finding  Robert  Pate 
had  no  title  to  the  moiety  over  which  he  assumed  a  power 
of  disposition,  but  that  it  had  descended  to  the  heir  at 
law  of  William  Davy,  filed  his  bill,  praying  that  the  pur- 
chase money  might  be  restored  to  him.  Robert  Pate, 
the  vendor,  demurred  to  the  bill  for  want  of  equity,  and 
the  demurrer  was  allowed  (u). 

So,  if  a  purchaser  neglect  to  look  into  the  title,  it  will 
be  considered  as  his  own  folly,  and  he  can  have  no  relict 
It  has  even  been  laid  down,  that  if  one  sells  another's 
estate  without  covenant  or  warranty  for  the  enjoyment,  it 
is  at  the  peril  of  him  who  buys,  because  the  thing  being 
in  the  realty,  he  might  have  looked  into  the  title,  and 
there  is  no  reason  he  should  have  an  action  by  the  law 
where  be  did  not  provide  for  himself  (x).  But  it  may  here 
be  remarked,  that  by  the  32  H.  8,  c.  9,  no  person  must 
either  buy  or  sell  any  pretended  title  unless  the  seller  or 
the  persons  from  whom  he  claims  have  been  in  possession 
of  the  estate,  or  of  the  reversion  thereof,  or  taken  the  rents 
thereof;  for  a  year  before  the  sale,  unless  the  purchaser  is 
in  lawful  possession,  in  which  case  he  may  buy  in  any 
pretended  right ;  and  be  will  not  in  any  case  be  affected, 
unless  he  bought  with  notice  (y). 

(u)  Urmston  v.  Pate,  Chan.  1st  gan,  l  Term  Rep.  T55 ;  and  tee 

Nov.  1794,  cited  in  1  Trea.  Eq.  Anon.  2  Freem.  106;  and  see  and 

364,  n.  and  stated  in  4  Cruise's  consider  Hitchcock  v.  Giddiqg* 

Digest,  90,  s.  64.  4  Price,  135. 

(x)  Roswell  t>.  Vaughan,  2  Cro.         (y)  See  4  Rep.  26  a;  Bac  Abr. 

1 96 ;  Lysney  v.  Selby,  2  Lord  tit.  Maintenance,  (&) 
Raym.  1118;  Goodtitle  v.  Mor- 
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In  a  late  case  the  statute  was  pleaded  with  effect  (s). 
In  a  recent  instance  this  statute  was  actually  pleaded  to 
a  bill  for  a  specific  performance,  on  the  ground  that  the 
plaintiff  himself  was  only  entitled  under  an  agreement  for 
purchase  of  the  estate;  but  there  was  no  foundation  what- 
ever for  this  defence.  It  is  perfectly  clear  that  the  statute 
does  not  apply  to  such  a  case.  This  sale  is  not  of  a  pre- 
tended right  or  title,  but  of  the  estate  in  fee-simple  in 
possession,  subject  certainly  to  the  decision  of  a  court  of 
equity  upon  the  right  to  a  specific  performance.  There 
were  lately  similar  cases  in  court,  and  one  particularly  of 
great  magnitude,  in  which  the  sub-purchaser  would  have 
been  happy  to  avail  himself  of  any  objection  to  get  rid  of 
the  contract,  but  it  never  before  occurred  to  any  one  to 
plead  the  statute.  It  might  with  equal  force  be  argued,  that 
a  purchaser  under  an  agreement  has  not  a  devisable  in- 
terest, for  it  is  settled,  that  a  mere  right  of  entry  is  not 
devisable ;  and  this,  it  may  be  said,  is  "  a  mere  pretended 
right  or  title/'  The  clear  doctrine  is,  that  the  purchaser, 
from  the  time  of  the  contract,  is  in  equity  the  owner  of 
the  estate,  and  may  devise,  sell  and  dispose  of  it  in  the 
same  manner  as  if  the  fee  were  actually  conveyed  to  him, 
although  if  equity  ultimately  refuse  a  specific  perform- 
ance, the  devise,  sale  or  other  disposition  necessarily 
falls  to  the  ground.  In  a  late  case  Lord  Eldon  repro- 
bated the  doctrine.  His  Lordship  held  clearly,  that  the 
sale  of  an  equitable  estate  under  a  contract  was  binding. 
It  was  every  day's  practice.  Upon  a  sale  of  an  interest 
under  a  contract,  the  seller  becomes  a  trustee  for  the 
second  purchaser,  and  the  second  purchaser  is,  without 
entering  into  a  covenant,  bound  to  indemnify  him  against 
any  costs  incurred  in  proceedings  for  his  benefit.  The 
Court  not  only  considers  it  not  unlawful,  but  compels  him 

(s)  Hitchins  r.  Lander,  Coop.  34. 
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to  permit  bis  name  to  be  used  for  the  benefit  of  the  second 
purchaser  (a).     This  puts  the  point  at  rest 

It  is  not  champerty  in  an  agreement  to  enable  the  bond 
Jide  purchaser  of  an  estate  to  recover  for  rent  due,  or  inju- 
ries done  to  it  previously  to  the  purchase  (A). 

"  Where  a  purchaser  has  taken  a  defective  title,  and 
cannot  recover  against  his  immediate  vendor,  his  only 
remedy  is  to  have  recourse  to  the  covenants  of  the  earlier 
vendors,  many  of  which  are  inherent  to  the  lands,  and  to 
some  of  which,  as  the  covenant  for  quiet  enjoyment,  there 
is  no  objection,  on  account  of  their  antiquity,  where  the 
breach  is  recent  (c)." 

3*  It  seems,  that  if  the  conveyance  be  actually  executed, 
the  purchaser  can  obtain  no  relief,  although  the  money  be 
only  secured. 

In  an  early  case,  however  (d),  where  A  had  sold  to  B, 
with  covenants  only  against  i4,and  all  claiming  by,  from, 
or  under  him,  B  secured  the  purchase  money ;  but  before 
payment,  the  land  was  evicted  by  a  title  paramount  to 
jfs,  and  Lord  Chancellor  Finch  relieved  from  the  pay- 
ment of  the  purchase  money. 

The  case,  it  seems,  was  not  taken  by  the  reporter  him- 
self, and  he  adds  the  following  notes,  or  queries  to  it : 

First.  If  declaration  at  the  time  of  the  purchase  treated 
on,  that  there  was  an  agreement  to  extend  against  all  in- 
cumbrances, not  only  special,  it  could  not  have  been 
admitted. 

Secondly.  The  affirmative  covenant  is  negative  to  what 
is  not  affirmed,  and  all  one  as  if  expressly  declared  that 
the  vendor  was  not  to  warrant  but  against  himself,  and 
the  vendee  to  pay,  because  absolute  without  condition. 

(a)  Wood  v.  Griffith,  12th  Feb.  (c)  Butler's  n.  (1)  to  Co.  Litt. 
1818,  MS.  384  a. 

(*)  Williams  v.  Prothero,  5  (d)  Apon.  2  Cha.  Ca.  19;  and 
Bing.  309!  see  Fonbl.  n.  (g)  to  1  Treo.  Eq. 

361,  2d  edition. 
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Thirdly.  Quazre,  If  this  may  not  be  made  use  of  to  a 
general  inconvenience,  if  the  vendee,  having  all  the  writ- 
ings, and  purchase,  is  weary  of  the  bargain,  or  in  other 
respects  sets  up  a  title  to  a  stranger  by  collusion  ? 

Nota.  In  many  cases  it  may  be  easily  done,  &c. 

These  remarks  are  unanswerable  ;  and  if  the  doctrine 
in  this  case  were  law,  the  consequences  would  be  of  a 
very  serious  nature  ;  for  what  vendor  would  permit  part 
of  the  purchase-money  to  remain  on  mortgage  of  the 
estate,  if  he  were  liable  to  lose  it,  supposing  the  estate  to 
be  recovered  by  a  person  against  whose  acts  he  had  Hot 
covenanted?  Indeed,  this  point  is  so  very  differently 
considered  in  practice,  that  where  part  of  the  purchase- 
money  is  permitted  to  remain  on  mortgage,  although  the 
covenants  from  the  vendor  be  limited,  the  vendee  inva- 
riably enters  into  general  unlimited  covenants,  in  the 
same  manner  as  he  would  have  done  in  the  case  of  an 
independent  mortgage. 

In  a  case  (e)  where  an  estate  was  sold  before  a  Master 
under  a  decree,  and  the  purchaser  under  the  usual  order 
had  paid  his  purchase-money  into  the  Bank,  but  it  was 
not  to  be  paid  out  without  notice  to  him,  and  he  took 
possession,  and  approved  of  the  title,  and  the  conveyance 
to  him  was  executed  by  all  necessary  parties ;  afterwards, 
but  before  the  money  was  paid  out  of  the  Bank,  the  tenants 
were  served  with  a  writ  of  right,  at  the  suit  of  an  adverse 
claimant ;  it  was  held  that  the  money  must  be  applied 
under  the  decree.  The  Court  having  given  the  purchaser 
possession  of  the  estate  which  he  had  purchased,  and  a 
conveyance  under  a  title  which  he  himself  had  previously 
approved,  had  done  all  it  could  for  the  purchaser,  who 
could  not  afterwards  object  to  the  application  of  the  pur- 
chase money. 

(e)  Thomas  v.  Powell,  2  Cox,  394. 
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4thly.  Although  the  purchase  money  has  been  paid, 
and  the  conveyance  is  executed  by  all  the  parties,  yet  if 
the  defect  do  not  appear  on  the  face  of  the  title-deeds, 
and  the  vendor  was  aware  of  the  defect,  and  concealed  it 
from  the  purchaser,  or  suppressed  the  instrument  by  which 
the  incumbrance  was  created,  or  on  the  face  of  which  it 
appeared,  he  is  in  every  such  case  guilty  of  a  fraud  {j)% 

m 

and  the  purchaser  may  either  bring  an  action  on  the  cas& 
or  file  his  bill  in  equity  for  relief. 

But,  as  Mr.  Butler  remarks,  a  judgment  obtained  after 
the  death  of  the  seller,  in  an  action  of  this  nature,  can 
only  charge  his  property  as  a  simple  contract  debt,  and 
will  not,  therefore,  excefpt  under  very  particular  circum- 
stances, charge  his  real  assets.  A  bill  in  Chancery,  in 
most  cases,  will  be  found  a  better  remedy :  it  will  lead  to 
a  better  discovery  of  the  concealment,  and  the  circum- 
stances attending  it,  and  may  in  some  cases  enable  the 
Court  to  create  a  trust  in  favour  of  the  injured  pur- 
chaser (g). 

Where  a  bill  is  filed  against  the  vendor,  and  the  Court 
cannot  satisfy  itself  of  the  fact,  an  issue  will  be  directed  to 
try  whether  the  vendor  did  know  of  the  incumbrance^). 

In  a  late  case,  where  the  sellers  knew  of  a  defect  in  the 
title  to  a  part  of  the  estate,  which  was  material  to  the  en- 
joyment of  the  rest,  and  did  not  disclose  the  fact  to  the 
purchaser,  and  it  could  not  be  collected  from  the  abstract, 
the  purchaser,  although  he  was  not  evicted,  was  relieved 
against  the  purchase  in  equity.  The  sellers  were  decreed 
to  repay  the  purchase-money,  with  costs,  and  likewise  all 
expenses  which  the  purchaser  had  been  put  to  relative 
to  the  sale,  together  with  an  allowance  for  any  money  he 

\f)  See  Harding  v.  Nelthrope,         (g)  See  Butler's  n.  (1)  to  Co- 
Nels.  Cha.  Rep.  118;  and  Bree  v.      Litt.  34-  a. 
Holbech,  Dougl.  r..54,  2d  edit. ;         (h)  Harding  v.  Nelthrope,  uii 


and  see  2  Freeni.  J. 
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out  in  repairs  during  the  time  he  was  in  possession  (i). 
This  is  a  case  of  the  first  impression.  But  after  the  con- 
tract is  executed  by  a  conveyance  and  payment  of  the 
purchase  money,  a  bill  cannot  be  filed  merely  for  com- 
pensation (&)• 

Although  the  vendor  has  fraudulently  concealed  an  in- 
cumbrance, yet  the  purchaser  has  no  lien  on  the  purchase- 
, money  after  it  is  appropriated  by  the  vendor. 

Thus,  in  the  case  of  Cator  v.  Earl  of  Pembroke  (/), 
Lord  Bolingbroke  was  tenant  for  life  of  a  settled  estate, 
with  a  power  to  sell  and  lay  out  the  money  arising  by  sale 
in  other  lands ;  and  in  the  mean  time  to  invest  the  same 
in  the  funds.  Lord  Bolingbroke  granted  life-annuities 
out  of  the  estate,  and  then  he  and  the  trustees  of  the  set- 
tlement sold  the  estate  to  Cator,  who  was  ignorant  of  the 
annuities,  and  Lord  B.  covenanted  that  Cator  should  en- 
joy free  from  incumbrances.  The  purchase-money  was 
invested  in  the  funds  in  the  names  of  the  trustees,  and 
Lord  Bolingbroke  granted  annuities  to  Boldero  the  banker, 
to  the  extent  of  the  dividends ;  and  the  trustees,  at  the 
request  of  Lord  Bolingbroke,  gave  Boldero  an  irrevocable 
power  of  attorney  to  receive  the  dividends.  Cator  being 
evicted  by  the  grantee  of  the  annuities  charged  on  the 
estate,  filed  his  bill,  insisting  that  he  had  a  lien  on  the 
?>purchase-money  invested  in  the  funds,  and  was  entitled 
to  the  dividends  in  exclusion  of  Boldero.  The  cause  was 
first  heard  before  the  Lords  Commissioners  Loughbo- 
rough, Ashhurst  and  Hotham,  who  thought  that  Cator  had 
a  lien  on  the  dividends,  but  that  Boldero  had  a  preferable 
equity,  and  therefore  dismissed  the  bill.     The  cause  was 

(t)  Edwards  v.  M'Leay,  Coop.         (k)  Lenham  v.  May,  13  Price, 

SOS;  affirmed  by  Lord  Eldon  on  74-9. 

appeal,  1 1  July  1818,  with  a  reser-         (/)  Cator  r.  Earl  of  Pembroke, 

vationof  the  question  as  to  repairs,  1  Bro.  C.  C.  301 ;   and  see  and 

MS.;  S.  C.  2  Swanst.  287.  consider  12  Ves.  jun.  356,  377. 
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reheard  before  Lord  Thurlow  (m),  who  affirmed  the  decree, 
and  was  moreover  of  opinion,  that  Cator  could  not  follow 
the  money  when  deposited  with  the  trustees,  but  that 
having  taken  a  covenant  for  quiet  enjoyment  and  a  good 
title,  his  remedy  was  that  way. 

Where  a  purchaser  pays  part  of  the  purchase-money 
generally  to  a  creditor  of  the  vendor,  by  judgment,  or 
other  security  affecting  the  land,  and  also  by  bond,  or  other 
security,  which  does  not  affect  the  land,  it  will  be  consi- 
dered as  a  payment  in  satisfaction  of  the  judgment,  or 
other  incumbrance  which  charges  the  estate  («). 

It  may  here  be  observed,  that  if  a  seller  is  bound  to 
relieve  the  estate  sold  from  incumbrances,  and  the  pur- 
chaser buys  them  up,  he  ought  not  to  charge  more  than 
he  paid,  as  that  is  the  amount  of  the  damage  which  he 
sustains  by  the  breach  of  the  covenant  to  pay  off  the 
incumbrances  (0). 

(m)  2  firo.  C.  C.  282.  24 ;  Peters  v.  Anderson,  5  Taunt 

(n)  Brett  v.  Marsh,  1  Vern.  468.     596. 
See  Hayward  v.  Lomax,  1  Vern.         (0)  2  Dow.  296. 
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SECTION  I. 

Of  Interest. 

L  JCjQUITY  considers  that  which  is  agreed  to  be  done, 
as  actually  performed  ;  and  a  purchaser  is  therefore  en- 
titled to  the  profits  of  the  estate  from  the  time  fixed  upon 
for  completing  the  contract,  whether  he  does  or  does  not 
take  possession  of  the  estate  (a)  :  and  as,  from  that  time, 
the  money  belongs  to  the  vendor,  the  purchaser  will  be 
compelled  to  pay  interest  for  it,  if  it  be  not  paid  at  the 
day  (A). 

The  same  rule  applies  to  a  sale  of  a  reversion — interest 
must  be  paid  from  the  time  fixed  upon  for  payment  of  the 
purchase-money,  because  the  wearing  of  the  lives  is  equi- 
valent to  taking  the  profits  (c). 

This  is  so  plain  a  rule,  that  no  disputes  could  ever  arise 
on  it,  if  the  purchase-money  were  not  frequently  lying 
dead  ;  in  which  case  it  becomes  a  question,  whether  the 
loss  of  interest  shall  fall  on  the  vendor  or  purchaser. 

If  the  delay  in  completing  the  contract  be  attributable 
to  the  purchaser,  he  will  be  obliged  to  pay  interest  on 

(a)  See  6  Ves.  jun.  143,  352.  (c)  Davy  v.  Barber,  2  Atk.  490 ; 

(fi)  See  Sir  James  Lowther  v.  and  see  Owen  v.  Davis,  1  Ves.  82 ; 

the  Countess  Dowager  of  Ando-  3  Atk.  637  ;  vide  past  as  to  the  sale 

▼er,  1  Bro.  C.  C.  396 ;  and  see  of  a  reversion  before  a  Master. 
6  Yes.  jun.  352. 
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the  purchase-money  from  the  time  the  contract  ought  to 
have  been  carried  into  effect,  although  the  purchase- 
money  has  been  lying  ready,  and  without  interest  being 
made  of  it  (rf). 

But  if  the  delay  be  occasioned  by  the  default  of  the 
vendor,  and  the  purchase-money  has  lain  dead,  the  pur- 
chaser will  not  be  obliged  to  pay  interest  (e).  The  pur- 
chaser must,  however,  in  general  give  notice  to  the  vendor 
that  the  money  is  lying  dead  (/) ;  for  otherwise  there  is 
no  equality  :  the  one  knows  the  estate  is  producing  inte- 
rest, the  other  does  not  know  that  the  money  does  not 
produce  interest  (g).  Wherever,  therefore,  a  purchaser 
is  delayed  as  to  the  title,  and  means  to  insist  upon  this, 
he  ought  to  apprise  the  other  party  that  he  is  making  do 
interest.  But  even  if  a  purchaser  gave  such  notice,  yet 
if  it  appears  that  the  money  was  not  actually  and  bond 
fide  appropriated  for  the  purchase,  or  that  the  purchaser 
derived  the  least  advantage  from  it,  or  in  any  manner 
made  use  of  it,  the  Court  would  compel  him  to  pay 
interest. 

In  Winter  v.  Blades  (A),  the  terms  of  the  contract  are 
not  mentioned,  but  the  other  facts  are  thus  stated  :  The 
bill  in  this  cause  was  filed  by  the  vendor  of  an  estate, 
merely  for  the  purpose  of  claiming  interest  on  the  pur- 
chase-money from  the  time  the  defendant,  the  purchaser, 
was  let  into  possession.  The  purchase-money  was 
14,000/.,  and  immediately  upon  entering  into  the  con- 
tract, the  purchaser  called  in  a  sum  of  money,  secured 
by  a  mortgage,  amounting  to  1 2,400/.,  and  upon  entering 
into  possession  of  the  estate,  gave  notice  to  the  vendor 

(d)  Calcraft  v.  Roebuck,  1  Ves.  sup. ;  and  see  Roberto  v.  Maaaej, 
jun.  221.  J  3  Ves.  jun.  561. 

(e)  Howland  v.  Morris,  1  Cox,  (g)  Powell  v.  Martyr,  8  Ves.  jun. 
59-  146.  See  Comer  v.  Walkley,  jxrf. 

GO  Calcraft  t>.  Roebuck,   ubi         (h)  2  Sim.  &  Stu.  39S. 
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that  he  was  ready  to  invest  the  purchase-money  as  he 
should  direct,  pending  the  investigation  of  the  title. 
The  vendor,  hoping  for  an  immediate  conclusion  of  the 
purchase,  did  not  answer  that  notice.  The  investigation 
of  the  title,  however,  occupied  nine  months.  The 
banker  of  the  defendant  proved  that  during  the  nine 
months  the  balance  of  the  defendant  in  his  hands 
was  never  less  than  14,000/.,  except  during  three  suc- 
cessive days,  when  it  was  13,876/. ;  and  one  other  day, 
when  it  was  13,796/. 

The  Vice-Chancellor  said,  if  after  notice  given  by  the 
defendant,  he  had  made  no  profit  of  the  purchase-money, 
then  it  would  not  be  reasonable  that  he  should  be  charged 
with  interest.  But  that  he  has  made  some  profit  of  the 
money  appears  upon  the  defendant's  own  evidence  ,\ 
first,  because  his  balance  at  his  bankers  was  in  a  small* 
degree  and  for  a  few  days  reduced  below  the  amount  of 
the  purchase-money,  but  principally  because  the  pur- 
chase-money supplied  the  place  of  that  balance,  which 
he  must  otherwise  have  maintained  at  his  bankers.  It 
was  decreed  that  the  Master  should  inquire  what  was  the 
average  balance  which  the  defendant  maintained  at  his 
bankers  during  the  three  years  preceding  the  purchase, 
computing  such  balances  at  the  end  of  every  month  ;  and 
the  Master  was  also  to  inquire  what  was  the  average 
balance  which  during  the  time  in  question  the  defendant 
maintained  at  his  bankers,  computing  such  balance 
monthly ;  and  the  Master  was  to  deduct  what  he  should 
find  to  have  been  the  defendant's  average  balance  for  the 
three  years,  from  what  he  should  find  to  have  been  the 
defendant's  average  balance  during  the  time  in  question, 
and  it  was  declared  that  to  the  amount  of  that  differencer 
the  defendant  was  -not  chargeable  with  interest  on  his. 
purchase-money. 
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If  no  time  be  limited  for  performance  of  the  agreement, 
and  the  purchaser  be  let  into  possession  of  the  estate,  he 
must  pay  interest  on  the  purchase-money  from  that  time(i). 

It  cannot,  however,  be  laid  down  as  a  general  rule, 
that  a  purchaser  of  estates  under  a  private  agreement 
shall,  from  the  time  of  taking  possession,  pay  interest  At 
any  rate,  although  the  conveyance  be  executed,  yet  he 
shall  not  pay  interest  but  from  the  time  of  taking  posses- 
sion, if  prevented  from  so  doing  by  the  vendor  (Jc).  But 
it  must  be  a  strong  case,  and  clearly  made  out,  in  which 
he  shall  not  pay  interest  where  he  has  received  the  rents 
and  profits  (l\ 

Thus,  in  Comer  v.  Walkley  (//*),  the  purchaser  had  been 
in  possession  of  the  estate  about  twenty-two  years,  with- 
out any  conveyance  having  been  executed  ;  and  he  had 
not  paid  the  purchase-money.  The  delay  was  not  attri- 
butable to  him,  and  be  stated  that  his  money  had  been 
lying  ready  from  the  time  of  the  contract,  without  interest 
being  made  by  it,  as  he  was  in  daily  expectation  of  being 
called  upon  for  payment  of  it ;  and  therefore  he  insisted 
that  he  ought  not  to  be  compelled  to  pay  interest.  Lord 
Thurlow,  however,  decreed,  that  he  should  pay  interest 
at  four  per  cent,  from  the  time  he  entered  into  possession 
to  the  time  he  paid  the  purchase-money  into  the  Bank  by 
the  order  of  the  Court 

.And  in  a  late  case,  where  a  particular  day  was  ap- 
pointed by  the  agreement  for  payment  of  the  money,  and 
the  purchaser  was  to  have  a  conveyance  on  payment  of  it, 
the  purchaser  entered  before  the  conveyance  was  executed, 
and,  after  a  delay  of  several  years,  during  which  he  had 

(i)  See  ex  parte  Manning,   2  (/)  See  8  Ves.  jun.  148,  149. 

P.  Wmg.  410.  (m)  Reg.  Lib.  A.  1784,  fo.  605; 

(£)   Per  Lord  Hardwicke,    in  Smith  v.   Skelton,  Reg.  lib.  B. 

Blount  v.  Dlount,  3  Atk.  636.  1799,  fol.  307. 
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received  the  rents,  being  called  upon  to  pay  the  purchase- 
money,  with  interest j  he  resisted  the  demand  of  interest ; 
and  in  answer  to  a  bill  filed  against  him,  it  was  insisted 
that  interest  was  not  payable,  as  the  money  was  to  be  paid 
on  an  event  depending  upon  an  act  to  be  done  by  the  vendor 
(namely,  the  execution  of  the  conveyance)  forming  a  con- 
dition precedent  to  the  payment  of  the  purchase-money. 
But  Sir  Wm.  Grant,  Master  of  the  Rolls,  after  observing 
that  the  purchaser  did  not  allege  that  any  circumstances 
had  occurred  entitling  him  to  relinquish  the  contract,  said, 
that  the  act  of  taking  possession  was  an  implied  agree- 
ment to  pay  interest ;  for  so  absurd  an  agreement  as  that 
the  purchaser  was  to  receive  the  rents  and  profits  to  which 
he  had  no  legal  title,  and  the  vendor  was  not  to  have  in- 
terest, as  he  had  no  legal  title  to  the  money,  could  never 
be  implied  (w). 

If  it  be  agreed  that  the  purchaser  shall  take  possession 
of  the  estate,  and  pay  interest  on  the  purchase-money 
from  that  time,  and  it  afterwards  appear  that  a  long  time 
must  elapse  before  a  title  can  be  made,  the  purchaser  will 
be  entitled  to  rescind  the  agreement. 

But  if  the  purchaser  acquiesce  in  the  delay  until  the 
contract  is  nearly  carried  into  execution,  he  cannot  then 
appropriate  the  purchase-money  ;  and,  by  giving  notice  of 
that  circumstance  to  the  vendor,  discharge  himself  from 
the  payment  of  interest. 

Thus,  in  Dickenson  v.  Heron  (o),  after  the  execution  of 
a  contract  for  purchase  of  an  estate,  it  appeared  that  an 
act  of  parliament  was  necessary  to  perfect  the  title,  and 
that  some  time  must  elapse  before  a  title  could  be  made  ; 
and  it  was  therefore  agreed  that  the  purchaser  should  take 
possession  of  the  estate,  and  pay  interest  on  the  purchase 

(it)  Fludyer  r.  Cocker,  1 2  Ves.  m       (o)  Rolls,  1 6th  March  1804-,  MS. 
jun.  23.  Sec  Fludyer  v.  Cocker,  supra. 
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money.  Great  delays  having  arisen,  and  the  purchaser 
thinking  exchequer  bills,  in  which  the  purchase  money 
was  invested,  not  safe,  he  sold  them,  and  gave  notice  to 
the  vendor  that  the  money  was  lying  ready,  and  without 
interest  being  made  of  it.  After  the  purchase  was  com- 
pleted, and  the  money  paid,  the  vendor  filed  a  bill,  as- 
serting his  right  to  interest  until  the  execution  of  the 
conveyance. 

The  cause  was  heard  before  Sir  Wm.  G  rant,  Master  of 
the  Rolls,  who  pronounced  the  following  judgment  :— 
"  An  agreement  of  this  nature  is  totally  independent  of 
the  interest  made  by  the  money.  When  a  purchaser  is 
let  into  possession,  the  vendor  need  not  mind  what  is  done 
with  the  purchase-money,  because  the  purchaser  agrees 
to  pay  interest  for  the  money.  And  such  an  agreement 
can  only  be  affected  by  great  delay,  because  the  purchaser 
is  not  to  be  kept  for  ever  bound  by  a  disadvantageous  bar- 
gain ;  for  the  interest  might  be  better  than  the  rents ;  in 
which  case,  if  the  purchaser  was  to  be  bound,  notwith- 
standing an  unreasonable  delay,  the  vendor  would  not 
mind  how  long  he  delayed  making  a  title.  If  the  objec- 
tion had  been  taken  at  a  different  time  it  would  have 
been  better.  He  should  have  made  the  objection  when 
he  knew  that  an  act  of  parliament  was  necessary,  as  he 
was  not  before  in  possession  of  that  fact.  But  he  waved 
this  delay,  and  he  consents  to  continue  to  pay  interest, 
and  writes  a  letter  which  clearly  implies  that ;  or  he 
might  have  waved  the  agreement.  Afterwards  he  thinks 
he  is  entitled  to  say  that  he  will  not  pay  interest.  The 
ground  was  totally  distinct.  He  had  laid  out  bis  money 
in  exchequer  bills,  and  then,  upon  a  supposition  that  they 
were  not  safe,  he  sold  out,  and  then  gave  notice  that  he 
would  not  pay  interest.  He  ought  certainly  to  have  given 
notice  before  he  sold  out,  and  to  have  given  the  vendor 
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his  option,  whether  he  would  choose  them  to  remain  at 
his  risk,  or  would  wave  his  interest.  This  ground  was, 
however,  nothing  to  the  vendor,  as  he  had  nothing  to  do 
vrith  the  interest.  The  only  ground  upon  which  he  could 
have  waved  the  agreement,  was  the  delay  in  the  first  in- 
stance. The  defendant  mistook  his  case  ;  he  might  have 
come  at  an  earlier  period,  and  insisted  not  to  pay  interest; 
for  a  Court  would  not  have  held  him  to  an  indefinite 
period.  Besides  the  notice  was  not  given  until  a  long 
delay  could  not  take  place."  And  the  Master  of  the  Rolls 
for  these  reasons  decreed  the  purchaser  to  pay  interest ; 
but,  as  he  hound  himself  by  his  long  acquiescence,  his 
Honor  would  not  give  costs,  and  interest  was  only  given 
up  to  the  time  the  conveyance  was  delivered  to  the  ven- 
dor's attorney  for  execution,  although  it  was  not  executed 
until  three  months  afterwards. 

Where  it  was  stipulated  that  the  purchaser  was  to  pay 
a  deposit  of  twenty-five  per  cent,  and  in  case  of  delay 
five  per  cent  interest  on  the  purchase-money  unpaid,  and 
that  the  auction-duty  was  to  be  borne  equally  by  the  ven- 
dor and  purchaser,  the  deposit  was  paid  by  the  purchaser, 
but  he  did  not  pay  any  part  of  the  auction-duty,  and  the 
Court  compelled  him  to  pay  interest  on  half  of  the  amount 
of  the  auction-duty  at  five  per  cent,  on  the  ground  that 
the  sum  paid  into  the  hands  of  the  auctioneer  by  the  pur- 
chaser had  been  less  by  the  moiety  of  the  auction-duty 
than  it  ought  to  have  been  ;  and  the  circumstance  that 
the  auctioneer  had  applied  the  deposit  in  payment  of  the 
auction-duty  was  considered  as  of  no  weight  (/>). 

In  the  case  of  timber  on  an  estate  to  be  taken  at  a 
valuation,  interest  on  the  purchase-money  will  only  com- 
mence from  the  valuation,  although  the  interest  on  the 
purchase  money  for  the  estate  itself  may  be  carried  a 

(/>)  Townshend  v.  TWnshend,  2  Russ.  303. 
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great  way  back,  because  surveyors  always  value  timber 
according  to  its  present  state ;  and  the  augmented  value 
of  the  timber  by  growth,  is  an  equivalent  for  the  interest 
from  the  time  of  the  contract  to  the  making  of  the  valua- 
tion (q). 

Upon  the  sale  of  an  estate  in  possession,  under  the 
order  of  a  court  of  equity,  the  rule  is,  that  the  purchaser 
is  entitled  to  the  possession  or  rents  from  the  quarter-day 
preceding  his  purchase,  paying  his  money  before  the  fol- 
lowing one  (r). 

Where  a  reversion  is  sold  under  the  order  of  a  court  of 
equity,  it  seems  that  interest  must  be  paid  from  the  very 
day  upon  which  the  purchaser  could  have  confirmed  the 
report  of  his  being  the  best  bidder ;  because,  from  that 
time,  the  purchaser  is  sure  of  his  title  and  of  his  pur* 
chase  ;  the  estate  is  bound,  and  the  party  who  is  to  con- 
vey becomes  but  a  trustee  for  the  purchaser,  who  ought 
to  have  his  money  ready  (s).  And  the  same  rule  applies 
to  an  annuity,  from  which  time  only  the  purchaser  is 
entitled  to  receive  the  annuity  (t). 

Formerly  the  practice  seems  to  have  been,  where 
estates  for  life  dropped  in  between  a  person  being  re- 
ported the  best  purchaser,  before  a  Master,  and  his  taking 
possession,  to  direct  the  purchaser  to  make  some  com- 
pensation in  consideration  of  the  estate  being  bettered9 
or  otherwise  to  go  before  a  Master  again,  and  the  estate 
to  be  put  up  for  a  new  bidding (w),  but  the  rule  is  now 
settled  as  above  stated,  and  the  purchaser,  from  the  time 

(g)  Waldron  v.  Forester,  Ex-  Fifield,  13  Ves.  jun.  517;  but  see 

cheq.  June  30,  1807,  MS.     Vide  Davy   v.   Barber,    2   Atk.  480; 

infra.  Blount  v.  Blount,    3  Atk.  636; 

(r)  Supra,  p.  55.     See  Mack-  Growsock  v.  Smith,  3  Anstr.  877. 

zell  v.  Hunt,  2  Mad.  34,  n.  (t)  Twigg  v.   Fifield,   13  Vcf. 

(«)  Ex  parte    Manning,    2   P.  jun.  517. 

Wms.  412;  Child  v.  Lord  Abing-  (u)  Blount  v.  Blount,  3  Atk.  636. 

don,   1   Ves.  jun.  94;  Twigg  v.  See  Davy  t>.  Barber,  2  Atk  489. 


OF   INTEREST.  509 

the  report  is  or  might  be  confirmed,  is  entitled  to  any 
benefit  by  the  dropping  of  lives,  or  the  like. 

In  Kenny  v.  Wrenham,  a  life-annuity  was  sold  on  the 
18th  of  April  1818,  for  280/.  to  be  paid  by  instalments  ; 
2G0  /•  in  October  1818,  and  the  residue  on  or  before 
1st  January  1819.  It  was  held  that  the  purchaser  was 
entitled  to  the  annuity  from  the  time  of  payment  of  the 
last,  and  not  from  that  of  the  first  instalment  of  the 
price  (x). 

If,  subsequently  to  a  written  contract,  an  agreement  be 
made,  that  the  purchaser  shall  pay  interest  on  the  pur- 
chase-money from  a  particular  time,  and  the  agreement 
is  reduced  into  writing,  but  signed  by  the  vendor  only ; 
yet,  if  the  contract  has  been  in  part  performed,  the  pur- 
chaser will  be  bound  by  the  subsequent  agreement^). 

If  a  purchaser  make  payments  to  a  seller  exceeding 
the  interest  due  on  the  purchase-money,  of  course  rests 
must  be  made,  and  the  balance  only  will  carry  interest^). 

Where  a  leasehold  estate  is  sold,  and  possession  is  not 
delivered  to  the  purchaser,  if  any  delay  occurs,  as  it 
would  not  be  just  to  make  the  purchaser  pay  the  whole 
purchase-money,  after  part  of  the  term  is  elapsed,  with- 
out his  having  derived  any  benefit  from  the  estate,  the 
Court  will  compel  the  vendor  to  pay  a  rent  in  respect  of 
his  occupation  of  the  estate  :  and  the  purchaser  to  pay 
interest  on  the  purchase-money  during  the  delay  (a). 

If  a  tenant  for  years,  at  a  rent,  with  an  option  to  pur- 
chase the  fee,  declare  his  option,  he  is  entitled  to  retain 
the  rent  from  that  time,  and  in  lieu  of  it  must  be  charged 
with  interest  upon  his  purchase-money  (b). 

And  where  a  purchaser  has  not  been  in  possession  of 

(*)  6  Madd.  355.  (a)  Dyer  v.  Hargrave,  10  Ves* 

iy)  Owen  0.  Davies,  1  Ves.  82.  jun.  505. 

(z)  Griffith  v.  Heaton,   1  Sim.  (b)   Townley   v.   Bedweil,    14 

*Stu,271.  Ves.  591. 
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the  estate,  and  the  seller  receives  interest,  he  will  be  com- 
pelled to  pay  not  only  the  rent  which  he  has  received! 
but  that  which  without  his  wilful  default  he  might  have 
received  (c). 

In  a  late  case,  where  the  contract  had  been  delayed  up- 
wards of  fifteen  years,  by  the  default  of  the  seller,  who  had 
received  one  third  of  the  purchase-money,  and  also  all  the 
rents  of  the  estate,  Sir  Thomas  Plumer,  Master  of  the  Rolls, 
compelled  the  seller  to  account  not  only  for  the  rents,  but 
for  interest  at  four  per  cent,  upon  one  third  of  them  (</). 

Where,  however,  interest  is  much  more  in  amount  than 
the  rents  and  profits,  and  it  is  clearly  made  out  that  the 
delay  was  occasioned  by  the  vendor,  to  give  effect  to  the 
general  rule  would  be  to  enable  the  vendor  to  profit 
by  his  own  wrong;  and  the  Court  therefore  gives  the 
vendor  no  interest,  but  leaves  him  in  possession  of  the 
interim  rents  and  profits  (e). 

But  where  there  is  an  express  stipulation,  that  if  the 
conveyance  is  not  executed,  and  the  purchase-money 
paid  by  the  day  named,  interest  shall  be  paid  until  the 
purchase  is  completed,  it  has  been  held  that  the  terms 
of  that  stipulation  apply  to  every  delay,  however  occa- 
sioned (f  ). 

In  a  case  where  a  public-house  was  sold,  with  the 
goodwill  and  the  licenses,  and  the  furniture,  stock,  &c. 
were  to  be  taken  at  a  valuation,  and  the  purchase  to  be 
completed  at  a  day  named,  but  the  seller  continued  to 
carry  on  the  trade  beyond  that  day,  although  the  valua- 
tions were  made,  the  purchaser  objecting  to  the  tide: 

(c)  Acland  v.  Gaisford,  2  Mer.  Merlins,  3  Atk.  I  ;  12  Ves.  jun. 
28 ;  Wilson  v.  Clapham,  MS. ;  1  28  ;  Wilde  v.  Fort,  4  Taunt  SS4. 
Jac.  &  Walk.  36,  S.  C.  (e)  Esdaile  v.  Stephenson,  1  Sim. 

(d)  Burton  v.  Todd,  Todd  v.  &  Stu.  122;   Paton  v.  Rogers,'  6 
Gee,    31   Mar.    1818,    MS.   Ap-  Madd.  256. 

pendix,  No.  20.     See   Lacon  v.         (/)  S.  C. 
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The  purchaser  was  held  bound  to  perform  the  contract ; 
and  the  principle  was  followed  up  by  charging  the  pur- 
chaser with  interest  on  the  purchase- money  and  valua- 
tion, and  with  the  money  expended  in  the  business,  and 
giving  him  the  produce  of  the  business,  and  the  purchaser 
was  to  have  the  present  stock  in  trade.  But  upon  appeal, 
it  was  decided  that  the  purchaser  was  not  liable  for  the 
transactions  of  the  trade,  and  was  only  to  pay  for  so  much 
of  the  original  stock  in  trade  as  could  be  delivered  to 
him,  and  was  not  bound  to  take  the  new  stock ;  but  the 
purchaser  was  charged  with  the  rent,  taxes,  and  other 
necessary  outgoings  of  the  premises  since .  the  time  ap-» 
pointed  for  performance  of  the  contract,  with  interest 
thereon,  and  he  was  refused  an  occupation-rent  which  he 
claimed  from  the  seller  (g). 

The  purchaser  never  pays  interest  on  the  deposit, 
although  by  his  default  the  seller  may  have  been  pre- 
vented from  receiving  it  from  the  auctioneer  (A). 


It  frequently  happens,  that  part  of  the  purchase-money 
is  left  in  the  hands  of  the  purchaser,  for  the  purpose  of 
paying  off  incumbrances  at  some  distant  period  ;  and,  in 
that  case,  the  purchaser  must  pay  interest  for  it  to  the 
vendor  (i). 

In  Comer  v.  Walkley  (Ar),  it  appeared,  that  a  sum  was 
left  in  the  purchaser's  hands,  at  interest,  as  an  indemnity 
against  an  incumbrance.  The  purchaser  afterwards  paid 
part  of  the  sum  to  the  vendor ;  notwithstanding  which, 
the  purchaser  and  his  devisees  continued  to  pay  interest 
on  the  whole  for  many  years.  A  bill  was  at  length  filed 
to  compel  payment  of  the  residue  of  the  sum  deposited ; 

(g)  Dakin  v.  Cope,    2  Russ.         (i)  Hughes  v.  Kearney,  1  Scho. 

170.  &  Lef.  132. 

(A)  Bridges  v.  Robinson,  3  Mer.        (*)  Reg.  Lib.  A.  1784,  fo.  625. 
604. 
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and  the  mistake  being  admitted,  the  Master  was  directed 
to  take  annual  rests  of  the  over-payments,  and  to  compote 
interest  thereon  at  five  per  cent,  and  the  amount  of  the 
over-payment  and  interest  to  be  deducted  from  die  sum 
which  would  be  found  due  from  the  purchaser. 

Where  a  purchaser  is  entitled  to  recover  at  law  a  de- 
posit paid  by  him  to  the  vendor,  he  can  also  recover 
interest  on  it  from  the  time  it  was  paid,  without  an 
express  agreement. 

But  where  he  proceeds  against  the  auctioneer  to  whom 
the  deposit  was  paid,  he  cannot  recover  interest  unless 
under  particular  circumstances  ;  e.  g.  where,  when  the  title 
was  made  out,  if  the  auctioneer  was  called  upon  to  pay  it 
over,  and  refused,  he  might  be  liable  from  that  time,  or 
perhaps  if  he  actually  made  interest  of  the  deposit (/).  An 
auctioneer  ought  not  to  be  liable  generally  to  interest: 
for  an  auctioneer  is  bound  to  keep  a  deposit  till  the 
execution  of  the  contract,  as  a  banker  or  depositary  of  it : 
for  which  reason  it  seems  doubtful  whether,  if  he  actually 
made  interest  of  it,  he  ought  to  be  compelled  to  pay 
interest  (m). 

If  interest  be  recovered  against  an  auctioneer,  and  he 
hiihself  be  not  in  fault,  he  may  recover  it  from  the 
vendor  (n). 

And  where  the  statute  of  limitations  has  run,  and  it  is 
pleaded,  but  the  auctioneer  pays  the  deposit  into  court, 
he  cannot  be  compelled  to  pay  interest ;  although,  hot 
for  the  statute,  the  deposit  would  have  carried  interest, 

(/)  Farquhar  v.  Farley,  7  Taunt.  Willis  v.    the   Commissioners  of 

592 ;  Lee  v.  Munn,  8  Taunt.  45  ;  Appeals  in  Prize  Causes,  5  East, 

1  Moore,  481.  22. 

(m)  See  Lord  Salisbury  v.  Wil-        (n)  See   Spurrier  v.  Elderton, 

kenson,   8   Ves.  jun.  48 ;  and   3  5  Esp.  Ca.  I .  As  to  interest  where 

Bro.  C.  C.  44;  14  Ves.  jun.  509,  the  action  is  for  money  had  and 

cited.     See  also  Browne  t\  South-  received,  vide  sup.  p.  225. 
house,  3  Bro.  C.  C.  107  ;  sed  vide 
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18  the  payment  of  the  principal  does  not  raise  any  implied 
promise  to  pay  the  interest  (0). 

And  where  the  purchaser  recovers  the  deposit  only 
from  the  auctioneer,  he  may,  in  an  action  against  the 
seller,  recover  interest  on  it,  and  the  expenses  of  in- 
vestigating the  title,  under  an  averment  of  special 
damage  (p). 

If  a  vendor  cannot  make  a  good  title,  and  the  pur- 
chaser's money  has  been  lying  ready,  without  interest 
being  made  by  it,  the  vendor  must  pay  interest  to  the 
purchaser  (q). 

Thus  the  law  seemed  to  stand  upon  the  decided  cases/ 
and  the  practice  appeared  to  be  conformable  to  it.  But 
in  consequence  of  some  general  rules  as  to  interest,  which 
were  laid  down  by  Lord  Ellenborough,  in  some  cases  at 
nisi  priu&>  it  was  thought,  by  some,  that  interest  could 
not  be  recovered  in  many  cases  in  which  it  had  formerly 
been  obtained  (r).  These  rules,  however,  were  not  in- 
tended to  embrace  every  possible  case  ;  for  it  was  not 
denied  that  interest  may  be  recovered  upon  an  implied  con* 
tract  for  payment  of  it  (s) ;  and,  accordingly,  in  a  case 
before  Lord  Ellenborough  at  nisi  prius,  where  the  title 
was  bad,  and  the  purchaser,  in  his  action  for  recovery 
of  the  deposit,  declared  specially,  and  alleged  by  way 
of  special  damage,  that  by  reason  of  a  good  title  not  being 
made,  he  had  lost  and  been  deprived  of  the  use  of  the 
money  which  he  had  deposited,  according  to  the  condi- 
tions of  sale,  Lord  Ellenborough  said,  that  they  had 
lately  held  that  interest  was  not  recoverable  on  money  lent 
without  some  evidence  of  a  contract  for  that  purpose; 

(o)  Collyer  v.  Willock,  4  Bingh.  (r)  De  Havilland  v.  Bowerbank ; 

313.  Crockford  v.  Winter,  I  Camp.  Ca. 

(p)  Farquhar  i?.  Farley,  7  Taunt.  50,  124;  De  Bernales  i\  Fuller, 

502.  2  Camp.  Ca.  426. 

(q)    Fleureau    r.   Thornhill,  2  (;)  Calton   v.  Bragg,  15  East, 

»1 1.      «/\<vo  OI4 
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but  he  thought  that  the  plaintiff,  in  the  case  before  him, 
ought  to  be  allowed  interest  as  special  damage  from  the 
day  when  the  purchase  ought  to  have  been  completed. 
He  averred  in  his  declaration,  that  by  the  defendants 
breach  of  contract  he  had  since  lost  the  use  of  his  money, 
and  he  had  proved  that  averment.  There  seemed  to  be 
no  reason,  therefore,  why  this  loss  should  not  be  com- 
pensated to  him  by  the  allowance  of  interest  on  his 
deposit,  and  the  purchaser  had  a  verdict  accordingly  (/). 
Mansfield,  C.  J.  however,  ruled  otherwise  at  nisi  prim  (it); 
but  Lord  Ellenborough's  decision  agrees  with  the  general 
practice  of  the  Profession,  and  has  been  since  followed 
by  the  Court  of  Common  Pleas  (v). 

Where  the  biddings  before  a  Master  are  opened,  the 
purchaser  will  be  allowed  interest  at  the  rate  of  4  per 
cent,  per  annum,  on  such  part  of  the  purchase-monies  as 
the  Master  shall  find  to  have  lain  dead  (»r). 

Where  the  purchaser  pays  into  court  a  sum  of  money 
on  account,  and  in  part  of  the  purchase-money,  which  is 
invested  at  the  request  of  the  vendor (y),  it  is  the  money  of 
the  vendor,  who  is  to  take  the  chance  of  the  rise  or  fall  of 
the  stocks  (3). 

Where  a  purchase  by  a  trustee  is  set  aside,  and  the 
estate  restored  to  the  cestui  que  trusty  the  purchaser  is 
allowed  interest  on  the  money  paid  by  him,  and  is  com- 
pelled to  pay  a  rent  for  the  estate  during  his  enjoyment 
of  it  (a). 

(0  De  Bernales   v.  Wood,    5  ing  the  biddings  for  General  Birch's 

Camp.  Ca.  258.  estate,  MS. 

(u)  Wilde  v.  Fort,  4  Taunt.  334.  (y)  This  fact  does  not  appear  in 

See  Maberley  v.  Robins,  1  Marsh,  the  Report.     S.  C.  MS. 

258;  5  Taunt.  625.  (z)  Gell  v.  Watson,  2  Sim.* 

(v)  Farquhar  v.  Farley,  7  Taunt.  Stu.  402. 

**>*•  (a)  Infra,  ch.  14. 

(x)  This  was  directed  on  open- 
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But  where  a  sale  is  annulled  on  account  of  notice  in  the 
purchaser,  of  a  prior  claim,  and  he  is  decreed  to  account 
for  the  rents,  it  seems  that  he  shall  not  be  charged  with 
interest  on  the  rents  (A). 

Where  a  purchase  was  set  aside  on  the  ground  of  fraud, 
and  the  purchaser  was  decreed  to  pay  an  occupation-rent, 
and  to  be  repaid  his  purchase-money  and  interest,  annual 

■ 

rests  were  directed,  so  that  the  excess  of  rent  beyond  the 
interest  might  go  in  reduction  of  the  capital  (c). 

An  agreement,  that  if  the  purchase-money  be  not  paid 
at  the  time  stipulated,  the  purchaser  shall  pay  a  rent  for 
the  estate,  exceeding  the  legal  interest  of  the  money,  is 
not  usurious  (d). 

And  an  agreement  to  sell  an  estate  for  a  principal  sum, 
which,  with  interest  added  thereto  after  the  rate  of  61.  per 
cent  per  annum,  for  the  time  the  notes  had  to  run,  was 
secured  by  certain  promissory  notes  according  to  the  con- 
tract, was  held  not  to  be  a  usurious  contract.  The  Lord 
Chief  Justice  said  that  the  case  arose  out  of  a  contract  for 
the  sale  of  an  estate,  and  not  for  the  loan  of  money.  The 
agreement  was  founded  partly  upon  what  was  considered 
the  present  price,  if  paid  for  at  a  future  day.  The  only  diffi- 
culty had  been  occasioned  by  calling  the  difference  between 
these  two  prices  interest ;  but  it  was  their  duty  to  look,  not 
at  the  form  and  words,  but  at  the  substance  of  the  transac- 
tion ;  and  as  on  the  one  hand  they  should  not  pay  attention 
to  the  words  of  the  contract  if  the  substance  of  it  went  to 
defeat  the  provisions  of  the  statute  of  the  1 2  Anne,  c.  1 6,  so 
on  the  other  hand  they  ought  not  to  rely  upon  the  words  so 
as  to  defeat  the  contract,  if  in  substance  the  transaction 
was  legal.  It  appeared  to  him,  that  in  substance  this  was 
a  contract  for  sale  of  the  estate  at  the  price  of  20,800/. 

(b)  Macartney  v.  Blackwood,  Irish  Term  Rep.  602. 

(c)  Donovan  v.  Fricker,  1  Jac.  165. 

(</)  Spurrier  v.  Mayoss,  1  Ves.  jun.  527 ;  4  Bro.  C.  C.  2S. 
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to  be  paid  by  instalments;  in  that  there  was  no  illegality; 

the  defence  set  up  therefore  failed  (e). 


II.  Where  interest  is  recovered  at  law,  it  is  always  at 
the  rate  of  5  per  cent.,,  but  in  equity  the  rate  of  interest 
allowed  is  4  per  cent.  (/). 

In  Blount  v.  Blount  (g)s  Lord  Hardwicke  said,  the 
Court  would  give  such  interest  as  was  agreeable  to  the 
nature  of  the  land  purchased  ;  but  this  seems  never  to  be 
taken  into  consideration,  nor  indeed  ought  it  to  be ;  in- 
terest being  given  not  so  much  on  account  of  the  profits 
of  the  estate,  as  the  unjust  detention  of  the  purchase- 
money. 

In  Dickenson  v.  Heron  (A),  at  the  time  the  purchaser 
took  possession  of  the  estate,  it  was  agreed  he  should  pay 
interest  on  the  purchase-money,  but  no  rate  was  fixed. 
The  purchase-money,  however,  then  produced  5  per  cent., 
and  it  was  understood  between  the  parties  that  interest 
was  to  be  paid  at  that  rate ;  and  although  this  under- 
standing did  not  appear  by  any  note  or  writing,  the  pur* 
chaser  was  decreed  to  pay  interest  at  5  per  cent. 

And  in  a  case  in  the  Court  of  Exchequer,  it  appeared 
that  one  tenant  in  common  had  sold  his  share  of  the 
estate,  and  of  the  timber,  to  the  other,  who  was  let  into 
possession,  but  no  stipulation  was  made  as  to  interest 
The  purchase-money  was  not  paid.     A  bill  was  filed  by 


(*)  Beete  1 .  Bidgood>  7  Barn.  & 
Cress.  453. 

{f )  Calcrafl  0.  Roebuck,  1  Ves. 
jun.  221 ;  Child  v.  Lord  Abing- 
don, 1  Ves-  jun.  94;  Comer  v. 
Walkley,  Reg.  Lib.  A.  1784,  fo. 
625 ;  Pollexfen  r.  Moore,  Reg. 
Lib.  B.  1745,  fo.  283,  at  the  bot- 
tom; Smith  v.  Hibbard,  Chanc. 
11  July  1789;.  M'Queen  r.  Far- 


quhar,  Lib.  Reg.  B.  1 804*  fbl.  1005; 
Browne  v.  Fenton,  Rolls,  June  23, 
1 807,  MS.,  and  see  Lord  RotsIyiTf 
judgment  in  Lloyd  w.  Collet,  4  Ve* 
jun.  609,  n  ;  Acland  v.  Gatffbrd, 
2  Mad.  28 ;  Bradshaw  v.  Midge- 
ley,  V.  C.  13  Nov.  1817,  MS. 

(g)  3  Atk.^36. 

(h)  Supra,  p.  505. 


Or    INTEREST.  517 

the  vendor  for  a  specific  performance,  and  a  motion  was 
made  that  the  purchase-money  might  be  paid  into  Court, 
or  a  receiver  appointed  of  the  estate  sold.  And  it  was 
accordingly  referred  to  the  Master  to  appoint  a  receiver, 
who  was  directed  to  pay  to  the  vendor,  out  of  the  rents, 
"  interest  after  the  rate  of  5  per  centum  per  annum,  upon 
the  amount  of  the  purchase-money,  and  the  value  of  the 
timber  on  the  estate  (1)."  This  cause  afterwards  came  to 
a  hearing,  when  a  specific  performance  was  decreed,  and 
the  purchaser  was  decreed  to  pay  interest.  A  question 
then  arose  as  to  the  quantum,  and  it  was  decreed,  that 
the  purchaser  should  pay  5  per  cent.,  although  it  was  in- 
sisted that  5  per  cent,  was  never  given,  particularly  when 
not  prayed  by  the  bill.  Lord  C.  B.  Macdonald  said,  that 
as  to  the  quantum,  he  conceived  that  nothing  less  than 
5  per  cent,  would  be  a  compensation  to  the  vendor,  and 
that,  indeed,  they  had  in  many  cases,  lately  given  5  per 
cent,  interest,  and  the  reason  of  it  was  too  well  founded 
to  need  any  discussion  :  a  person  would  always  find  it  to 
be  his  interest  to  delay  the  completion  of  his  purchase, 
when  he  knows  that  he  is  only  to  pay  4  per  cent.,  and  can 
make  five  or  six  of  his  money.  Mr.  Baron  Thompson 
concurred.  Mr.  Baron  Graham  wished  there  had  been 
a  general  rule,  but  the  Courts  had  been  in  the  habit  of 
giving  5  per  cent,  where  there  was  delay.  The  reasons 
formerly  given  had  now  no  ground.  The  4 per  cent,  when 
established,  was  the  current  interest,  but  now,  it  was 
holding  out  an  inducement  to  persons  to  delay  the  com- 
pletion of  contracts,  as  it  was  notorious  that  money  could 
not  be  obtained  for  even  five.  Besides,  here  the  Court 
had  forejudged  the  question  in  making  the  former  order, 
although  that  was  without  prejudice.     Mr.  Baron  Wood 

{*)  WalcbtHi^.  Forester,  Exch.      Lord  Lowthcr,  12  Vcs.  jun.  107  ; 
4th  May  1 804,  MS. ;  Gaskarth  v.     and  sec  ib.  503. 
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concurred,  and  the  Court  carried  back  the  interest  to 
Lady-day  1 802,  when  it  seems  they  thought,  upon  the 
construction  of  the  several  agreements  and  letters  which 
had  passed,  that  the  contract  ought  to  have  been  com- 
pleted (k). 

In  a  very  recent  case  5  per  cent,  was  decreed  to  be 
paid,  although  the  conditions  of  sale  were  silent  as  to 
interest.  The  purchaser  was  held  to  have  accepted  the 
title  by  taking  possession  ;  and  the  Court  said,  that  they 
thought  where  a  purchaser  withheld  the  money  from  the 
seller,  he  ought  to  pay  such  interest  as  the  seller  might 
have  made  of  the  money  had  it  been  paid  to  him,  and  that 
this  had  frequently  been  done  by  Lord  Alvanley  (I). 

However,  this  is  not  the  rule  of  the  Court  of  Chancery. 
And,  in  a  case  where  the  conditions  of  sale  stipulated 
that  the  purchaser  should  be  allowed  5  per  cent,  on  the 
deposit  if  a  title  could  not  be  made,  but  did  not  contain 
any  other  stipulation  as  to  interest ;  after  a  decree  in  a  bill 
by  the  seller  for  a  specific  performance,  upon  a  motion  to 
vary  the  minutes,  by  making  the  interest  payable  on  the 
purchase-money  5  per  cent,  the  Vice- Chancellor  was  of 
opinion  that  the  general  rule  must  prevail,  and  that  the 
minutes  of  the  decree  were  correct,  confining  the  interest 
to  4  per  cenL%  and  gave  the  purchaser  his  costs  of  opposing 
the  motion  (m). 

The  same  rate  of  interest  seems  payable,  whether  the 
estate  be  sold  by  private  agreement,  or  by  a  master  under 
a  decree  of  a  court  of  equity. 


As  connected  with  interest,  we  may  here  observe,  that 
if  the  completion  of  a  purchase  has  been  delayed  by  the 

(*)  Excheq.   30th  June   1807,  Rolls,  7  Feb.  1820,  MS.;  1  Jac 

MS.  &  Walk.  168. 

(0  Burnell  *.  Brown,  Lord  C.  (m)  Thorp*.  Freer,  H.T.I  820, 

Baron  sitting  for  the  Master  of  the  MS. 
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state  of  the  title,  the  Court  will  compel  the  seller  to  make 
an  allowance  for  any  deterioration  which  the  lands,  hedges 
and  fences  have  suffered  by  unhusband man-like  conduct 
and  mismanagement  since  the  date  of  the  contract  (»). 

But  a  purchaser  is  not  entitled  to  any  allowance  for 
deterioration  after  he  took  possession,  or  after  there  was 
a  title  under  which  he  might  have  taken  possession  (0). 

Where  in  a  specific-performance  suit,  the  purchaser, 
who  claimed  an  allowance  for  deterioration,  paid  his  pur- 
chase-money into  Court  under  an  order,  and  the  amount 
to  be  allowed  for  deterioration  was  afterwards  fixed,  he 
was  held  entitled  to  the  amount,  with  interest  from  the 
time  when  he  paid  his  money  into  court  (p). 


SECTION  IL 
Of  Costs. 

At  law,  the  costs  abide  the  event  of  the  action  by  the 
vendor  or  purchaser.  In  equity,  also,  the  person  who 
fails  in  the  suit  must  prima  facie  be  deemed  liable  to  the 
costs.  But  still,  although  this  is  the  general  rule,  yet 
costs  in  equity  rest  entirely  in  the  breast. of  the  Court,  for 
the  primd  facie  claim  to  costs  may  be  rebutted  by  the 
particular  circumstances  of  the  case ;  and  it  is  for  the 
Court  to  decide  whether  those  circumstances  are,  or  are 
not,  sufficient  to  rebut  the  claim  (y). 

If  a  purchaser  file  a  bill  for  a  specific  performance, 
which  is  dismissed  because  the  defendant,  the  seller,  can* 

(n)  Foster  v.  Deacon,  3  Madd.  (p)  Ferguson  v.  Tadman,  1  Sim. 

394,  and  several  cases  not  re-  530. 

ported*  (g)  Vancouver  v.  Bliss,  1 1  Vet. 

(0)    Binks    v.    Lord    Rokeby,  jun.  458.  See  Scorbrough  v.  Bur- 

2  Swanat.  220.  ton,  Barnard.  Cha.Ca.  255. 
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not  make  a  title;  yet  the  bill  may  be  dismissed  with  costs 
against  the  defendant  (r). 

If  the  vendor  file  a  bill  for  a  specific  performance,  which 
is  dismissed  because  he  cannot  make  a  title,  and  the  estate 
was  misrepresented  in  the  particulars,  although  without 
fraud,  he  must  pay  the  costs  (V).  If  the  estate  was  mis- 
represented, and  the  auctioneer  verbally  agreed  to  allow 
a  deduction  if  any  misrepresentation  should  appear,  the 
seller's  bill  would  be  dismissed,  with  costs,  if  he  sought 
to  compel  the  purchaser  to  take  the  estate  without  any 
allowance,  because  that  would  be  a  fraud.  But  if  the 
purchaser  do  not  resort  to  the  defence  set  up  by  his 
answer,  until  after  the  institution  of  the  suit,  that  is  a 
ground  not  to  give  costs  (f )• 

Where  there  is  no  misrepresentation,  and  the  question 
turns  upon  a  point  of  law,  upon  which  the  opinion  of  the 
Court  might  fairly  be  taken,  although  the  bill  be  dis- 
missed against  the  vendor,  yet  it  will  be  without  costs  (u). 
If  a  purchaser  is  entitled  to  costs,  it  is  immaterial  that 
the  seller  was  only  a  trustee  for  sale  (*). 

But  where  the  bill  is  dismissed  against  the  purchaser 
with  costs,  yet  he  will  not  be  allowed  costs  of  objec- 
tions argued  before  the  Master,  but  abandoned  at  the 
hearing  (y). 

So  a  purchaser  is  considered  as  entitled  to  take  a  fair 
objection,  and  although  it  be  overruled,  yet  the  Court  will 
not  on  that  ground  give  costs  (s),  but  this,  of  course, 
must  always  depend  upon  the  weight  which  the  Judge 

(r)    See    and  consider  Benet  (x)  Edwards  v.  Harvey,  Coop. 

College  v.  Carey,  3  Bro.  C.  C.  390;  40. 

Lewis  v.  Loxham,  3  Mer.  4-29.  (y)  Hayes  r.  Bailey,  L.C.  M.T. 

(«)  Vancouver  v.  Bibs,  ubi  sup.  1821,  MS* 

(*)  Winch  r.  Winchester,  1  Ves.  (z)  Cox  v.  Chamberlain,  4  Vc* 

&  Beam.  375.  jun.  631 ;  Stains  v.  Morris,  I  Vcs. 

(«)  White  v.  Foljambe,  !  1  Ves.  &  Beam.  8 ;   Sharpe  *;  Roahde, 

jun.  33/.     Sec  ibid.  463.  2  Rose,  192. 
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may  think  due  to  the  objection  (a).  In  one  case,  indeed, 
Lord  Eldon  thought  that  as  the  title  was  forced  upon  the 
purchaser,  he  should  act  hardly  by  him,  by  not  giving  the 
title  the  credit  of  making  him  pay  the  costs,  for  it  would, 
he  said,  help  the  title.  As,  however,  the  vendor  had 
contended,  but  unsuccessfully,  that  the  purchaser  had 
done  acts  amounting  to  an  acceptance  of  the  title,  his 
Lordship  refused  costs  (b). 

Where  the  objection  to  the  title  has  already  been  de- 
cided in  a  former  cause,  of  which  the  purchaser  had  notice, 
the  purchaser  will  be  decreed  to  pay  the  costs  of  the 
suit  (c). 

And  although  a  purchaser  may  fairly  object  to  a  title 
on  the  ground  of  a  doubtful  fact ;  yet  if  the  fact  is  found 
against  him,  he  cannot  claim  costs,  although  he  will  not 
be  compelled  to  pay  them.  This  was  decided  in  Thorpe 
v.  Freer  (//),  where  the  bankrupt  was  made  a  party  to  the 
suit,  to  establish  the  fact  that  he  had  not  executed  the  power 
before  his  bankruptcy.  He  demurred  to  the  bill,  as  he 
might  be  examined  in  the  bankruptcy,  and  Sir  John  Leach, 
Vice-Chancellor,  allowed  the  demurrer.  He  was  then  exa- 
mined before  the  commissioners,  and  upon  the  examination 
it  was  held  that  the  power  remained  unexecuted.  Upon 
these  grounds  it  was  contended  on  behalf  of  the  pur- 
chaser that  he  was  entitled  to  his  costs,  as  it  was  neces- 
sary to  establish  the  fact,  but  they  were  refused  to  him  on 
the  ground  above  stated. 

In  a  case  where  the  Master  reported  that  the  abstract 
delivered  by  the  vendor  before  the  filing  of  the  bill  was 

(«)  Buraaby  v.  Griffin,  3  Ves.     25 ;  Carverky  v.  Williams,   1  Ves. 

jun.  266;  Bishop  of  Winchester     Jun-  2,°- 

„  .        „  v      •       m,      c  <*)  M'Qwxm  t.  Ftajuhar,  11 

r.  Paine,   11  Ves.  lim.  195.     See     „      . 

J  Ves.  jun,  4-07. 

PoiPell  r.  Martyr,  S  Ves.  jun.  1 4G ;  (c)  Blscoe  „.  wflks,  3  Mer.  436. 
Fludyer  v.  Cocker,  12  Ves.  jun.         (d)  MS.  See  4  Mftdd.  466.    - 
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sufficient,  but  he  found  that  the  purchaser  required  cer- 
tain evidence  in  support  of  the  abstract,  some  of  which 
was  necessary,  but  not  furnished,  and  some  not  necessary, 
the  Lord  Chancellor  held  that  both  of  the  parties  were  in 
the  wrong;  and,  upon  the  vendor's  bill,  his  Lordship  held 
that  no  costs  ought  to  be  given  on  either  side  (e). 

Where  a  seller  does  not  make  out  his  title  until  after 
the  bill  is  filed,  he  is  liable  to  pay  the  costs  of  the  suit  up 
to  the  time  that  he  showed  a  good  tide  (f).  But  the  Court 
will  not  let  this  rule  operate  as  a  trap  for  the  seller; 
and  if  further  abstracts  are  furnished  after  the  bill  is  filed, 
will  inquire  whether  they  are  material.  So,  as  to  evi- 
dence. But,  as  to  evidence,  much  depends  upon  the  fact 
whether  further  evidence  was  required  by  the  purchaser. 
In  one  case  an  act  of  parliament,  for  releasing  the  estate 
from  certain  portions,  was  obtained  after  the  filing  of  the 
bill.  The  Master  found  that  a  good  title  was  shown 
when  the  act  was  delivered  to  the  purchaser.  The  pur- 
chaser claimed  the  costs  to  a  later  day,  on  the  ground  that 
the  act  recited  a  release  by  deed  of  other  portions,  an 
abstract  of  which  had  not  been  furnished.  The  Vice- 
Chancellor  held  that  the  act  was  tantamount  to  an  ab- 
stract, and  that  the  purchaser  should  have  called  for  an 
abstract  for  the  deed,  if  he  had  intended  to  insist  upon 
the  want  of  it,  as  an  objection  (g). 

In  the  case  of  Smith  v.  Leigh  (A),  the  Master  found  that 
the  seller  could  make  a  title  in  February  1820,  which 
was  subsequently  to  filing  the  bill.  To  the  Master's  re- 
port the  purchaser  took  an  exception,  and  elected  to  have 

{*)  Newall  v.  Smith,  1  Jac  &  Bea.  143,  n.(a);  Lewin  0.  Guest, 

Walk.  263.  3  Russ.  325. 

(f)  Wilson  v.  Allen,  1  Jac  &         (g)  Emery  v.  Growcock,  1821, 

Walk.  623,  and  many  MS.  cases.  MS. 
See  Wynn  v.  Morgan,  7  Ves.  jun.         (h)  V.  C.  10  Aug.  1821,  MS. 

202;  Collinge's  case,  3  Ves.  & 

« 
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a  case  sent  to  law,  which  the  Vice-Chancellor  granted  as 
a  matter  of  course.  The  point  was  decided  against  him; 
and,  upon  the  cause  coming  on  for  further  directions,  the 
exception  was  overruled,  and  a  specific  performance  de- 
creed, and  the  purchaser  was  to  be  paid  the  costs  up  to 
February  1 820,  other  than  the  costs  of  his  insisting,  by 
his  answer,  on  the  illegality  or  abandonment  of  the  agree- 
ment, and  the  purchaser  was  to  pay  the  costs  of  the  sub- 
sequent proceedings  before  the  Master,  and  the  costs  of 
the  case  to  the  Common  Pleas,  and  the  plaintiff  was  to 
pay  the  costs  of  the  hearing. 

In  the  case  of  Bruce  v.  Bainbridge  (i)  where  the  bill 
was  filed  by  the  seller,  the  Master's  report  was  in  favour 
of  the  title,  a  case  was  sent  to  the  C.  P.,  and  the  certificate 
was  against  the  title.  The  bill  was  dismissed,  with  costs, 
from  the  date  of  the  Master's  report. 

But  if  a  good  title  is  not  shown  until  after  the  bill  is 
filed,  and  the  purchaser  take  no  step  inconsistent  with  the 
finding  of  the  Master,  the  seller  must  pay  the  costs  of  the 
whole  suit  (k). 

If  a  seller,  upon  a  reference  to  the  Master,  establish  his 
title  upon  a  different  ground  from  what  appeared  in  the 
abstract,  the  purchaser  will  be  allowed  the  costs  of  the 
reference  and  the  applications  to  the  Court  (/).  So, 
where  a  purchaser  might  in  the  first  instance  have  re- 
scinded the  contract,  but  binds  himself  by  long  acquies- 
cence, the  vendor  will  not  be  entitled  to  costs  (m). 

Lord  Thurlow  has  said,  that  if  a  purchaser  will  not  wait 
until  the  title  is  cleared,  but  will  take  possession,  and  put 
the  vendor  to  all  the  inconvenience  of  the  discussion, 
when  he  is  out  of  possession,  and  the  other  has  got  it, 

(t)  Same  day,  MS.  (Z)  Fielder  v.  Higginaon,  3  Ves. 

(k)  Annesley   v.    Muggeridge,     &  Bea.  142. 

V.C.  12  Mar.  1825,  MS.  (w)  Dickenson  v.  Heron,  sup. 

p.  505. 
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that  weighs  much  as  to  costs  (n).  But  the  circumstance 
of  taking  possession  is  not  important,  where,  by  the  terms 
of  the  contract,  the  title  is  to  be  made  good  at  a  subsequent 
period,  much  less  is  it  material  where  the  purchaser  is 
induced  to  take  possession  at  the  instance  of  the  vendor 
himself  (o). 

It  is,  however,  to  be  repeated,  that  every  case  must 
stand  on  its  own  grounds,  although,  from  these  few  in- 
stances, some  notion  may  perhaps  be  formed  of  what  the 
Court  is  likely  to  do  in  other  cases.  To  multiply  the 
instances  in  which  costs  in  equity  have  been  given  or  re- 
fused would  be  as  useless  as  it  would  be  tedious. 

(n)  1 1  Ves.  jun.  464.    See  Cal-         (o)  1 1  Ves.  jan.  464.    Videmp. 
craft  v.  Roebuck,  1  Ves.  jun.  222.     p.  1 0. 
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CHAPTER  XL 

OF   THE  OBLIGATION  OF  A  PURCHASER  TO   8EK   TO   THE 
APPLICATION   OF  THE    PURCHASE   MONET. 

WHERE  a  trust  is  raised  by  deed  or  will  for  sale  of  an 
estate,  a  clause,  that  the  receipts  of  the  trustees  shall  be 
sufficient  discharges  for  the  purchase-money,  is  mostly, 
inserted,  and  rarely  ought  to  be  omitted ;  because,  not- 
withstanding that  a  purchaser  would,  at  law,  be  safe  in 
paying  the  money  to  the  vendors,  although  they  were 
trustees,  yet  equity  will,  in  some  cases,  bind  purchasers 
to  see  the  money  applied  according  to  the  trust,  if  they 
be  not  expressly  relieved  from  that  obligation  by  the  au- 
thor of  the  trust ;  and  where  the  purchaser  is  bound  to 
see  to  the  application  of  the  money,  great  inconvenience 
frequently  ensues,  and,  in  some  instances,  it  would  be  dif- 
ficult to  compel  the  purchaser  to  complete  the  contract 

The  rules  on  this  subject  may  be  considered  under  two 
heads :  First,  with  respect  to  real  estate.  Secondly,  with 
respect  to  leaseholds,  or  chattels  real.  For  the  rules  ap- 
plicable to  the  different  species  of  estates  are  dissimilar; 
owing  to  the  much  greater  power  which  a  testator  has 
over  his  real,  than  over  his  personal  estate. 

Previously  to  the  statute  of  fraudulent  devises  (a),  free- 
hold lands  were  not  bound  by  even  specialty  debts  in  the 
hands  of  an  hares  factum ;  although  an  haras  natus  was 
liable  to  specialty  debts  in  respect  of  land  descended  (1) ; 

(a)  3W.&M.C,  14. 


(I)  Although  an  heir  at  law  is  bound  by  specialty  debts  in  respect  of 
lands  descended,  yet  a  purchaser  of  those  lands,  without  notice  of  any 
debts,  was  never  holden  to  be  subject  to  them.  The  statute  of  fraudu- 
lent devises  was  always  considered  as  placing  a  devisee  on  exactly  the 
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but  personal  property,  which  was  formerly  of  very  trifling 
value,  was  always  holden  to  be  subject  to  the  payment  of 
debts  generally,  however  the  same  might  be  bequeathed. 
And  by  the  statute  of  Westminster  2,  (A),  it  was  enacted, 
that  even  the  ordinary  should  be  bound  to  pay  the  debts 
of  the  intestate,  so  far  as  his  goods  would  extend,  in  the 
same  manner  as  executors  were  bound  in  case  the  deceased 
had  left  a  will.  In  fact  no  man  can  exempt  his  personalty 
from  the  payment  of  his  debts ;  but  it  must  go  to  his 
executors  as  assets  for  his  creditors,  and  be  applied  in 
a  due  course  of  administration  ;  that  is,  however  it  may  bt 
bequeathed,  it  must  go  to  the  executors,  upon  trust,  in  the 
first  place,  for  payment  of  debts  generally.  Now,  although 
the  author  of  the  trust  may  have  neglected  to  free  the 
purchasers  of  his  property  from  the  obligation  of  seeing 
that  the  money  is  duly  applied,  yet  equity  hath  thought  it 
reasonable  that  a  purchaser  should  see  to  the  application 
of  the  purchase-money  where  the  trust  is  of  a  defined 
and  limited  nature  only;  and  not  where  the  trust  is 
general  and  unlimited,  as  a  trust  for  payment  of  debts 
generally. 

From  these  rules  it  necessarily  follows  that  a  bond  fit 
purchaser  of  a  leasehold  estate  from  an  executor  ought 
not  to  be  bound  to  see  to  the  application  of  the  purchase- 
money,  although  defined  and  limited  trusts  be  declared 
of  the  purchase-money.     But,  as  a  testator  can  declare 

(b)  13  Ed.  I.e.  19. 

same  footing  as  an  heir  at  law ;  but  it  was  lately  contended  (see  Mat- 
thews v.  Jones,  2  Anst.  506,)  that  the  debts  of  the  testator  would  bind 
a  purchaser  from  the  devisee,  although  he  bought  bonajide  and  with- 
out notice.  But  this  was  overruled.  Equity  will,  however,  in  behalf  of 
creditors,  grant  an  injunction  against  a  purchaser  to  restrain  payment 
to  the  heir.  Green  t>.  Lowes,  3  Bro.  C.  C.  217.  In  Woodgate  v. 
Woodgate,  MS.  Lord  Eldon  was  of  opinion,  that  simple-contract  cre- 
ditors, under  47  Geo.  III.  stand  in  the  above  respect  in  the  same  situ- 
ation as  specialty  creditors  under  the  statute  of  fraudulent  devises. 
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an  original  limited  trust  of  his  real  estate,  wherever  such 
a  trust  is  created,  the  purchaser  is  bound  to  see  the  money 
duly  applied. 


SECTION  I. 
Of  this  Liability ,  with  refwence  to  Real  Estate. 

These  appear  to  be  the  principles  upon  which  the 
distinctions  on  this  subject  are  grounded,  and  we  may 
now  enter  upon  an  examination  of  the  rules  themselves. 
And  first,  with  respect  to  real  estate. 

l.  If  the  trust  be  of  such  a  nature,  that  the  purchaser 
may  reasonably  be  expected  to  see  to  the  application  of 
the  purchase-money,  as  if  it  be  for  the  payment  of  lega- 
cies, or  of  debts  which  are  scheduled  or  specified,  he  is 
bound  to  see  that  the  money  is  applied  accordingly  (c)  ; 
and  that  although  the  estate  be  sold  under  a  decree  of 
a  court  of  equity  (rf),  or  by  virtue  of  an  act  of  parlia- 
ment^). 

And  the  47  Geo.  3,  c.  74,  which  makes  the  real  estates 
of  traders  liable  to  simple-contract  debts,  does  not  alter 
the  rule ;  and  therefore  a  purchaser  from  a  devisee  of 
a  trader  is  liable  to  the  application  of  the  purchase- 

(c)  Culpepper  v.  Aston,  2  Cha.  the  cases  cited  in  the  note(I) ;  and 

Ca.221.  SeeShow.313;  Spalding  see  1  Ves.  215. 

v.Shalmer,  1  Vern.301 ;  Dunchv.  (d)  Lloyd  v.  Baldwin,  1  Ves. 

Kent,  1  Vera.  260;  Anon.  Mose.  173.    See  Binks  v.  Lord  Rokeby, 

90;  Abbot  v.  Gibbs,  1   Eq,  Ca.  2  Madd.  227. 

Abr.  358,  pi.  2 ;  Elliott  v.  Merry-  (e)    Cotterell  v.  Hampson,   2 

man,  Barnard.  Rep.  Cha.8 1 ;  Smith  Vera.  5. 
v.  Guyon,  1  Bro.  C.  C.  186,  and 


.  (I)  One  of  these  cases,  Langley  v.  Lord  Oxford,  is  in  Reg.  Lib. 
B.  1747,  fol.  300 ;  see  post,  S.  C.  Ambl.  1 7*  The  other  cases,  Tenant 
v.  Jackson,  and  Cotton  v.  Everall,  are  in  Reg.  Lib.  1773,  B.  fol.  120, 
481. 
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money  where  legacies  only  are  charged  on  the  estate  by 
the  will  (/). 

2.  If  more  of  an  estate  be  sold  than  is  sufficient  for 
the  purposes  of  the  trust,  that  will  not  turn  to  the  preju- 
dice of  the  purchaser ;  for  the  trustees  cannot  sell  just 
sufficient  to  pay  the  debts,  &c.  Besides,  in  most  cases, 
money  is  to  be  raised  to  pay  the  trustees  expenses  (g). 

3.  Where  the  trust  is  for  payment  of  debts  generally, 
a  purchaser  is  not  bound  to  see  to  the  application  of  the 
purchase-money,  although  he  has  notice  of  the  debts; 
for  a  purchaser  cannot  be  expected  to  see  to  the  due 
observance  of  a  trust  so  unlimited  and  undefined  (A). 

4.  Nor  is  a  purchaser  bound  to  see  the  money  applied, 
where  the  trust  is  for  payment  of  debts  generally,  and 
also  for  payment  of  legacies  (I)  ;  because,  to  hold  that  he 
is  liable  to  see  the  legacies  paid,  would  in  fact  involve 
him  in  the  account  of  the  debts,  which  must  be  first 
paid  (i)  (II). 

[f)  Horn  v.  Horn,  2  Sim.  &  1  Anstr.  109;  and  Williamson  v. 
Stu.  448.  Curtis,  3  Bro.  C.  C.  96 ;  Barker 

(g)  Spalding    v.    Shalmer,    1  u.  Duke  of  Devon,  3  Mer.  310. 
Vera.  301.  (i)  Jebb  ».  Abbot,  and  Benyoo 

(h)  See  the  cases  cited  above,  v.  Collins,  Butler's  n.  (1)  to  Co. 

and  Humble  v.  Bill,  1  Eq.  Ca.  Abr.  Litt.  290  b,  a.  12;  and  Rogers 

358,   pi.  4 ;   Ex  parte  Turner,  9  r.  Skillicorne,  Ambl.   1 88. 
Mod.  418;  Hardwicke  t>.  Mynd, 


(I)  The  above  rule,  although  so  long  and  clearly  settled,  appears  to 
hare  been  entirely  overlooked  in  the  case  of  Onierod  v.  Hardman,  be- 
fore the  Duchy  Court,  reported  in  5  Ves.  jun.  722 ;  but  this  case  can 
by  no  means  be  considered  as  an  authority,  and  has  been  expressly 
denied  by  Lord  Eldon.  See  6  Ves.  jun.  654,  n.  Qw.  however,  whether 
the  case  of  Omerod  v.  Hardman  was  not  thought  to  be  within  the 
principle  stated  in  pi.  1 3,  post. 

(II)  And  where  the  whole  money  has  been  raised,  the  heir  or  de- 
visee will  be  entitled  to  the  estates  unsold,  and  the  creditors  or  legatees 
will  have  no  remedy  against  the  same ;  because  the  estate  is  debtor  for 
the  debts  and  legacies,  but  not  for  the  faults  of  the  trustees.  Anon,  in 
Dom.  Proc.  iSalk.  153. 
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5*  And  for  the  same  reason  the  purchaser  is,  of  course, 
not  bound  to  see  that  only  so  much  of  the  estate  is  sold 
as  is  necessary  for  the  purposes  of  the  trust 

6.  But  although  .there  be  no  specification  of  the  debts, 
yet  a  purchaser,  it  is  said,  must  see  to  the  application  of 
the  money  where  there  has  been  a  decree ;  as  that  reduces 
it  to  as  much  certainty  as  a  schedule  of  the  debts.  In 
such  cases,  therefore,  the  purchaser  should  not  pay  to  die 
trustees,  but  must  see  to  the  application,  and  take  assign- 
ments from  the  creditors :  otherwise  he  should  apply  to 
the  Court,  that  the  money  may  be  placed  in  the  Bank, 
and  not  taken  out  without  notice  to  him ;  the  reason  of 
which  is,  that  it  is  at  his  peril  (A).  It  is  now,  however, 
the  prevailing  opinion  that  the  purchaser  is  not,  in  such 
a  case,  bound  to  see  to  the  application  of  the  money.  The 
Court  takes  upon  itself  the  application  of  the  money. 

7*  It  is  the  general  opinion  of  the  Profession,  that 
.where  the  time  of  sale  is  arrived,  and  the  persons  entitled 
to  the  money  are  infants  or  unborn,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  money ;  because  he 
would  otherwise  be  implicated  in  a  trust,  which  in  some 
cases  might  be  of  long  duration.  This  point  has  lately 
been  so  decided  (/). 

8.  But  if  an  estate  is  charged  with  a  sum  of  money  for 
an  infant,  payable  at  his  majority,  and  there  is  no  direction 
to  appropriate  the  money,  a  purchaser  cannot  safely  com- 
plete his  purchase,  although  the  mouey  be  invested  in  the 
funds  as  a  security  for  the  payment  of  the  legacy  to  the 
infant,  when  he  shall  become  entitled ;  for  if,  in  the 
event,  the  fund  should  turn  out  deficient  for  payment  of 
the  infant's  legacy,  he  may  still  have  recourse  to  the 
estate  for  the  deficiency.     And  it  should  seem,  that  even 

(*)  Lloyd  v.  Baldwin,  1  Ves.  173. 

(/)  Sowarsby  v.  Lacy,  4  Madd.  142;  Lavender  v.  Stanton,  QMadd.  40. 

M  M 
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a  court  of  equity  cannot,  in  a  case  of  this  nature,  bind  the 
right  of  an  infant  (m). 

9.  It  appears  to  be  thought  by  the  Profession,  that 
although  the  trusts  are  defined,  yet  that  payment  to  die 
trustees  is  sufficient,  wherever  the  money  is  not  merely 
to  be  paid  over  to  third  persons,  but  is  to  be  applied 
upon  trusts  which  require  time  and  discretion,  as  where 
the  trust  is  to  lay  out  the  money  in  the  purchase  of 
estates. 

And  it  now  appears  that  this  point  was  decided  as  far 
back  as  in  1792  (12),  where  in  a  settlement  of  real  estates 
with  a  power  of  sale,  the  trustees  were  to  receive  the 
purchase-money,  and  to  lay  it  out  again  in  lands  to  the 
uses  of  the  settlement,  and  till  that  was  done  to  invest  it 
in  government  funds,  &c.  It  was  objected  that  a  good 
title  could  not  be  made,  as  there  was  no  clause  that  the 
trustees  receipts  should  be  good  discharges.  The  Lord 
Chancellor  said :  As  to  the  power  which  the  trustees 
have  of  giving  a  discharge,  it  is  true,  that  when  land  is 
to  be  sold,  and  a  particular  debt  is  to  be  paid  with  it,  the 
purchaser  is  bound  to  see  to  the  application  of  the  pur- 
chase-money. But  in  cases  where  the  application  is  to  a 
payment  of  debts  generally,  or  to  a  general  laying  out  of 
the  money,  he  knew  of  no  case  which  lays  down,  or 
any  reasoning  in  any  case  which  goes  the  length  of  say- 
ing that  a  purchaser  is  so  bound  ;  and  therefore  he  con- 
ceived that  the  receipt  of  the  trustees  would  be  a  good 
discharge  in  this  case. 

In  a  recent  case,  where  the  trust  was  to  pay  the  money 
amongst  creditors,  who  should  come  in  within  eighteen 
months,  the  estate  was  sold  after  that  time  had  elapsed, 
and  Sir  William  Grant,  Master  of  the  Rolls,  held,  that  the 

(m)  Dickenson  i\  Dickenson,  3  (n)  Doran  v.  Wiltshire,  3  Swanst- 

Bro.  C.  C.  J  9.  690. 
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receipt  of  the  trustees  was  a  good  discharge  (0).  The  deed, 
he  observed,  very  clearly  conferred  an  immediate  power  of 
sale,  for  a  purpose  that  could  not  be  immediately  defined, 
viz.  to  pay  debts  which  could  not  be  -ascertained  until 
a  future  and  distant  period.  It  was  impossible  to  contend 
that  the  trustees  might  not  have  sold  the  whole  property 
at  any  time  they  thought  fit,  after  the  execution  of  the 
deed ;  and  yet  it  could  not  be  ascertained,  until  the  end 
of  eighteen  months,  who  were  the  persons  among  whom 
the  produce  of  the  sale  was  to  be  distributed.  If  the  sale 
might  take  place  at  a  time  when  the  distribution  could 
not  possibly  be  made,  it  must  have  been  intended  that 
the  trustees  should,  of  themselves,  be  able  to  give  a  dis- 
charge for  the  produce  ;  for  the  money  could  not  be  paid 
to  any  other  person  than  the  trustees.  It  is  not  material 
that  the  objects  of  the  trust  might  have  been  actually 
ascertained  before  the  sale.  The  deed  must  receive  its 
construction  as  from  the  moment  of  its  execution.  Ac- 
cording to  the  frame  of  the  deed,  the  purchasers  were  or 
were  not  liable  to  see  to  the  application  of  the  money; 
and  their  liability  could  not  depend  upon  any  subsequent 
event.  Another  ground  relied  upon  in  this  case,  was,  that 
the  creditors  were  parties  to  the  deed,  and  it  was  clearly 
intended  that  the  trustees  should  receive  and  apply  the 
money. 

10.  So  where  the  trust  is  to  lay  out  the  money  in  the 
funds,  &c.  upon  trusts,  if  the  purchaser  see  it  invested 
according  to  the  trust,  and  procure  the  trustees  to  execute 
a  declaration  of  trust,  he  is  in  practice  considered  as 
discharged  from  the  obligation  of  seeing  to  the  further 
application  of  the  money. 

This  appears  to  have  been  the  settled  practice  in  Mr. 
Booth's  time ;  for  in  answer  to  a  question  how  far  a  pur- 
Co)  Balfour  v.  Wellaml,  16  Ves.  jun.  151. 

M  M   2 
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chaser  was,  in  a  case  of  this  nature,  bound  to  see  to  the 
application  of  the  purchase-money,  he  said  he  was  of 
opinion,  that  all  that  would  be  incumbent  on  the  pur- 
chaser to  see  done  in  the  case,  would  be  to  see  that  the 
trustees   did  invest  the  ptirchase-money   in   their  own 
names,  in  some  of  the  public  stocks  or  funds,  or  on 
government  securities;  and  in  such  case  the  purchaser 
would  not  be  answerable  for  any  non-application  (after 
such  investment  of  the  money)  of  any  monies  which 
might  arise  by  the  dividends  or  interest,  or  by  any  dis- 
position of  such  funds,  stocks  or  securities,  it  not  being 
possible  that  the  testator  should  expect  from  any  pur- 
chaser any  further  degree  of  care  or  circumspection  than 
during  the  time  that  the  transaction  for  the   purchase- 
money  was  carrying  on  ;  and  therefore  the  testator  must 
be  supposed  to  place  his  sole  confidence  in  the  trustees; 
and  this,   he  added,  was  the  settled   practice  in  such 
cases,  and  he  had  often  advised  so  much  and  no  more 
to  be  done ;  and  particularly  in  the  case  of  the  trustees 
under  the  Duchess  of  Marlborough's  will.     And  in  this 
opinion  Mr.  Wilbraham  concurred  (/>). 

1 1 .  The  same  rules  respecting  the  liability  of  a  pur- 
chaser to  see  to  the  application  of  the  purchase-money 
appear  to  apply,  whether  the  estate  be  devised  or  con- 
veyed to  trustees  to  sell  for  payment  of  debts,  &c.  or 
whether  it  be  only  charged  with  the  debts ;  although 
a  difference  of  opinion  has  prevailed  in  the  Profession  on 
this  point. 

In  a  case  in  Mosely  (q)  it  was  laid  down,  that  a  pur- 
chaser should  be  bound  to  see  to  the  application  of  die 
purchase-money  where  the  debts  were  only  charged  on 
the  estate. 

(p)  See  2  vol.  Cas.  &  Opin.   11 4. 

(q)  Anon.  Mose.  96  ;  and  see  Newell  v.  Ward,  Neb.  Cha.  Rep.  5$. 
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But  in  Elliot  v.  Merry  man  (r),  the  Master  of  the  Rolls 
decreed  otherwise;  because,  if  the  contrary  rule  were 
holden,  no  estate  could  in  such  cases  be  sold,  except 
through  the  medium  of  the  Court  of  Chancery,  which 
would  be  productive  of  the  greatest  inconvenience. 

Lord  Chancellor  Camden  ($)  appears  to  have  been  of 
the  same  opinion ;  and  in  a  late  case  (I)  Lord  Chancellor 
Eldon  said,  that  where  a  man,  by  a  deed  or  will,  charges 
or  orders  an  estate  to  be  sold  for  payment  of  debts  gene- 
rally, and  then  makes  specific  dispositions,  the  purchaser 
is  not  bound  to  see  to  the  application  of  the  purchase- 
money. 

This  point  may  be  considered  as  settled  upon  principle, 
as  well  as  authority.  For  although  a  mere  charge  is  no 
legal  estate,  but  only  that  declaration  of  intention  upon 
which  a  court  of  equity  will  fasten,  and  by  virtue  of 
which  they  will  draw  out  of  the  mass  going  to  the  heir,  or 
to  others,  that  quantum  of  interest  that  will  be  sufficient 
for  the  debts  (u) ;  yet  it  is  as  much  a  trust,  as  a  direct 
conveyance  or  devise  to  trustees  for  the  same  purpose  : 
the  only  difference  is,  that  in  the  case  of  a  charge,  the 
trust  arises  by  the  construction  of  equity;  whereas  in 
the  case  of  a  conveyance  or  devise,  it  is  produced  by  the 
express  declaration  of  the  party ;  and  when  the  trust  is 
in  esse,  it  seems  wholly  immaterial  by  what  means  it  has 
arisen. 

And  where  an  estate  is  given  to  a  devisee,  he  paying 
the  debts,  so  that  the  words  are  sufficient  to  pass  the  fee, 
a  purchaser  from  the  devisee  cannot  be  affected  by  any 
gift  over  of  the  estate,  for  the  devisee  has  a  right  to  sell 
to  pay  the  debts,  and  if  the  price  of  the  estate  is  more 

(r)  Barnard  Rep.  Cha.  78 ;  2  (t)  See  6  Ves.  jun.  654.  n. 

Atk.  41 ;  Ambl.  189,  marg.  («)  See  Bailey  v.  Ekint,  7  Ves. 

(*)  See  Walker  v.  Smalwood,  jun,  323. 
AmbL  676. 
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than  will  satisfy  the  debts,  the  remedy  of  the  devisees 
over  is  against  the  first  devisee,  and  not  against  the  pur- 
chaser (a). 

It  seems  hardly  necessary  to  remark,  that  where  lands 
are  charged  with  the  payment  of  annuities,  those  lands 
will  be  liable  in  the  hands  of  a  purchaser,  because  it 
was  the  very  purpose  of  making  the  lands  a  fund  for 
that  payment,  that  it  should  be  a  constant  and  subsisting 
fund  (j/). 

So  where  an  estate  is  devised,  subject  to  existing 
charges,  the  purchaser  must  of  course  see  the  charges 
duly  paid. 

1 2.  But  if  the  sale  or  mortgage,  from  the  circumstances 
of  the  transaction,  afford  evidence  that  the  money  was  not 
to  be  applied  for  the  debts  or  legacies,  the  purchaser  or 
mortgagee  will  hold  liable  to  the  charge  (s). 

13.  These  are  the  distinctions  which,  according  to  the 
books,  appear  to  exist  in  regard  to  the  liability  of  a  pur- 
chaser to  see  to  the  application  of  money  arising  by  sale 
of  estates  conveyed  or  devised  to  trustees  upon  trust  to 
sell ;  but  the  reader  must  be  apprised,  that  some  gentle- 
men are  of  opinion,  that  a  purchaser  is  in  no  case  bound 
to  see  to  the  application  of  purchase-money,  where  then 
is  a  hand  appointed  to  receive  the  money.  And  it  appears 
that  Lord  Kenyon,  when  Master  of  the  Rolls,  inclined 
strongly  to  the  opinion,  although  he  made  no  decision, 
that  trustees  having  the  power  to  sell,  they  must  have 
the  power  incident  to  the  character,  viz.  the  power  to  give 
a  discharge  (a). 

And  Sir  William  Grant  observed,  that  he  thought  the 
doctrine  upon  this  point  had  been  carried  farther  than 

(x)Doltont>.Hewen,6Madd.9.  (z)  Watkins  v.  Cheek,  2  Sim. 

(y)  Elliot  v.  Merryman,    Bar-  &  Stu.  199. 

nard.  Rep.  Cha.  82.     See  Wynn  {a)  See  4  Ves.  jun.  99. 
v.  Williams,  5  Ves.  jun.  130. 
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any  sound  equitable  principle  would  warrant  Where,  he 
added,  the  act  is  a  breach  of  duty  in  the  trustee,  it  is  very 
fit  that  those  who  deal  with  him  should  be  affected  by  an 
act  tending  to  defeat  the  trust  of  which  they  have  notice ; 
but  where  the  sale  is  made  by  the  trustee  in  performance 
of  his  duty,  it  seems  extraordinary  that  he  should  not  be 
able  to  do  what  one  should  think  incidental  to  the  right 
exercise  of  his  power,  that  is,  to  give  a  valid  discharge 
for  the  purchase-money.  But  it  was  not  necessary  to 
determine  that  in  the  case  before  his  Honor  (b). 

Of  those  who  hold  that  a  purchaser  is  only  liable  to 
see  to  the  application  of  the  money  where  there  is  not 
a  hand  appointed  to  receive  the  money,  and  the  trusts  of 
the  money  are  defined,  Mr.  Powell  is  the  only  one  whose 
reasons  are  before  the  Profession  (c).  The  whole  of 
Mr.  Powell's  argument  (I)  appears  to  have  been  suggested 
to  him,  and  indeed  depends  on  the  case  of  Cuthbert  v. 
Baker.  For  throughout  the  many  cases  which  have  been 
referred  to  in  this  chapter,  the  decisions  have  invariably 
been  pronounced  on  the  distinction  between  a  limited 
and  a  general  trust ;  and  in  no  case  has  the  appointment 
of  a  hand  to  receive  the  money  been  considered  as  affect- 
ing the  question,  any  further  than  that  it  at  one  time 
seems  to  have  been  thought,  that  in  every  case  of  a  mere 
charge,  the  purchaser  was  bound  to  see  to  the  application 
of  the  money.  That  this  was  always  deemed  the  true 
distinction,  is  evinced  by  manuscript  and  printed  opinions 
to  that  effect,  of  all  the  most  leading  characters  in  the 
Profession  of  the  last  and  present  century.      So  Lord 

(b)  See  16  Ves.  jun.  156. 

(c)  See  1  Mortg.  312—330,  4th  edition. 


(I)  See  the  3d  edition  of  Powell  on  Mortgages,  where  the  point  is 
not  noticed. 
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Eldon,  in  condemning  the  doctrine  advanced  in  Oraetod 
r.  Hardman  (d)>  did  not  say  it  was  wrong  because  there 
was  a  hand  appointed  to  receive  the  money  (which  wis 
the  fact),  but  because  the  first  trust  was  for  payment  of 
debts  generally. 

Mr.  Powell,  however,  was  not  singular  in  his  construc- 
tion of  the  decree  in  the  case  of  Cuthbert  v.  Baker.  It  is 
well  known  by  the  Profession,  that  Lord  Redesdale,  who 
was  counsel  for  Baker,  the  purchaser,  considered  die 
decision  in  the  same  light. 

The  case  is  thus  stated  by  Mr.  Powell : — A.  made  his 
will  (e),  and  thereby  directed  that  all  his  personal  estate 
(except  as  therein  excepted)  should  be  applied,  as  far  as 
the  same  would  extend,  in  payment  of  debts,  legacies, 
and  funeral  expenses,  and  of  all  annuities  by  him  granted; 
and  if  such  personal  estate  should  not  be  sufficient  for 
those  purposes,  then  it  was  his  further  will  and  desire, 
and  he  did  direct,  that  the  deficiency,  whatever  it  inight 
be,  should  be  paid  and  made  good  out  of  his  real  ettok 
(except  a  part  therein  mentioned,  which  he  did  not  intend 
to  make  subject  thereto),  and  which  real  estates  he  charged 
with  the  payment  of  such  deficiency,  to  whose  hands  so- 
ever the  same  came*  And  so  subject  and  exempt,  he 
gave,  devised,  &c.  all  his  real  and  personal  estate  in  the 
following  manner  :  certain  parts  of  his  estate  to  his  wife 
in  fee  ;  and  as  to  the  manors,  messuages,  &c.  not  giveo 
to  his  wife  in  fee,  he  devised  them  to  his  wife  for  life; 
and,  after  her  decease,  he  gave  the  same  to  trustees,  in 
trust  to  sell  and  to  divide  and  to  distribute  the  money 
which  should  arise  by  such  sale  between  and  amongst 
such  child  or  children  of  A.  B.  on  the  body  of  his  then 

(d)  See  6  Ves.  jun.  054,  n.  et      1790,  Reg.  Lib.  4,  441 ;  the  cor- 
ner*, n.  (I)  to  s.  4.  red  reference  is  lib*  Reg.A.l7W» 
(*)  Mr.  P.  refers  to  4th  July     fo.  412. 
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wife  begotten ;  and  such  children  of  C.  D.  (I)  as  should 
be  living  when  the  devise  to  the  trustees  should  take 
effect,  equally  share  and  share  alike,  to  take  per  capita, 
and  not  per  stirpes :  if  but  one  such  child,  the  estate  to 
be  transferred  to  him,  and  not  to  be  sold.  The  wife  died. 
One  trustee  died  in  her  life-time*  The  surviving  trustee 
sold  the  estate  by  auction.  The  personal  estate  was  suf- 
ficient to  discharge  the  debts :  the  claimants  under  the 
devise  to  children  were  seven  children  of  A.  B.,  and  six 
children  of  C.  D.  (II),  who  were  entitled  to  the  purchase- 
money  in  equal  shares.  One  of  the  children  of  C.  Z>.  was 
in  the  East  Indies,  and  two  were  infants.  The  purchase 
refused  to  complete  his  purchase,  objecting  thereto  on 
the  ground,  that  there  being  no  proviso  in  the  will  to  ex- 
onerate the  purchaser  from  seeing  to  the  application  of 
the  money,  the  purchaser  was  bound  to  know  or  find  out 
what  children  of  the  persons  in  that  behalf  named  were 
living  at  the  testator's  wife's  death ;  for  that  such  children 
ought  individually  to  execute  the  conveyance,  and  give 
releases  for  their  respective  claims ;  and  that  one  being 
in  the  East  Indies,  and  two  being  infants,  could  not  join 
in  such  conveyance.  But  the  decree  was,  that  the  con- 
tract should  be  carried  into  execution,  that  the  infants 
shares  of  the  purchase-money  should  be  paid  to  the  Ac- 
countant-general, and  that  the  remainder  of  the  purchase- 
money  should  be  paid  to  the  trustee.  The  decree  pro* 
ceeded  to  direct  that  all  proper  parties  should  join  in  the 
proper  conveyances. 

Mr.  Powell  observes,  that  this  decision,  though  not 
final,  as  it  still  left  room  for  an  application  to  the  Court  to 


(I)  This  is  mistated,  for  the  money  was  given  to  such  of  the  children 
of  three  persons  as  should  be  living  at  the  time  when  the  devise  to  the 
trustees  should  take  effect. 

(II)  This  is  inaccurate.    There  were  seventeen  children  in  all. 
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determine  who  might  be  proper  parties  to  the  conveyance, 
appeared  to  him  to  be  conclusive  on  the  question,  whe- 
ther the  persons  beneficially  entitled  are  necessary  par- 
ties ;  because  there  could  be  no  ground  to  consider  those 
persons  as  necessary  parties,  unless  it  were  to  discharge 
the  purchaser :  but  there  seemed  to  him  to  be  no  power 
in  the  Court  to  compel  a  person  beneficially  interested 
in  money  to  arise  by  sale  of  land,  to  discharge  that  land, 
unless  it  were  upon  paying  or  securing  the  money  to  him. 
But  the  Court,  by  directing  the  payment  to  the  trustee, 
had  done  that  which  rendered  a  direction  to  pay  to  the 
cestui  que  trust  impossible. 

It  will  be  seen  that  Mr.  Powell's  argument  is  entirely 
founded  on  the  order  to  pay  the  remainder  of  the  pur- 
chase-money to  the  trustee,  and  this  ground  wholly  fails 
him ;  for  all  the  cestuis  que  trust  were  plaintiffs,  and  the 
prayer  of  the  bill  was,  that  the  infants  shares  might  be 
invested,  and  that  the  remainder  of  the  purchase-money 
might  be  paid  to  the  trustee. 

It  is  not  noticed  in  the  foregoing  statement  of  the  case, 
that  no  costs  were  given ;  but  the  fact  is,  that  the  pur- 
chaser was  refused  his  costs,  and  that  circumstance  may 
perhaps  induce  a  conclusion,  that  the  construction  put 
upon  the  case  by  Mr.  Powell  is  correct. 

But  it  is  conceived,  that  there  is  a  ground  upon  which 
the  decision  may  be  supported  without  impeaching  the 
settled  doctrine  on  this  subject.  The  trust  was  for  such 
of  the  children  of  three  persons  as  should  be  living  when 
the  estate  should  fall  into  possession,  and  it  was  strongly 
insisted  by  the  bill,  and,  it  is  apprehended,  with  great 
reason,  that  the  cestuis  que  trust  were  in  regard  to  the 
purchaser  undefined  ;  and  he  was  not  bound  to  ascertain 
or  inquire  how  many  there  were,  and  who  they  were. 
The  facts  of  the  case  were  such  as  to  tempt  a  Judge  to 
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put  that  construction  on  the  trust ;  there  were  seventeen 
children,  two  of  whom  were  infants,  and  another  was  in 
the  East  Indies,     It  should  seem,  therefore,  that  there  is 
a  solid  principle  to  which  Lord  Thurlow's  decision  can 
be  referred,  and,  consequently,  a  purchaser  can  scarcely 
be  advised  to  incur  the  risk  of  paying  money  to  a  trustee, 
on  the  authority  of  this  case,  in  opposition  to  the  former 
decisions.     Perhaps  another  ground  remains  upon  which 
the  decision  might  have  been  made.     All  the  cestuis  que 
trust  of  age,  and  in  the  kingdom,  offered,  previously  to 
the  commencement  of  the  suit,  to  give  receipts  for  their 
shares :  the  receipt  of  the  trustee  would  certainly  have 
been  a  sufficient  discharge  for  the  shares  of  the  infants, 
and  also,  as  it  is  conceived,  for  the  share  of  the  cestui  que 
trust 9  who  was  abroad.     And  in  this  view  of  the  case  the 
purchaser  was  clearly  liable  to  the  costs.    It  were  difficult 
to  maintain,  that  the  absence  of  a  cestui  que  trust  in  a 
foreign  country  shall,  in  a  case  of  this  nature,  impede  the 
sale  of  the  estate.     Lord  Thurlow's  judgment  in  this  case 
would  be  a  very  desirable  present  to  the  Profession.     In 
a  case  which  came  before  the  same  Judge  a  few  years 
before  that  of  Cuthbert  v.  Baker,  and  which  I  learn  from 
a  gentleman  who  has  seen  the  papers  relating  to  the  estate, 
is  correctly  reported,  the  estate  was  subjected  to  the  pay- 
ment of  debts  generally ;  and  his  Lordship  said,  that  the 
purchaser  was  a  mere  stranger,  and  was  not  bound  to 
look  to  the  application  ;  where  the  estate  is  to  be  sold,  and 
a  specific  sum,  as  5  /.,  to  be  paid  to  A.  the  purchaser  must 
see  to  the  application  ;  but  where  it  is  to  be  sold  generally, 
he  is  not  (/). 

In  the  Case  of  Currer  v.  Walkley,  reported  in  Mr. 
Dickens's  second  volume  (g),  which  was  also  before  Lord 
Thurlow,  it  is  stated,  that  the  testator  had  devised  estates, 

(/)  Smith  v.  Guyon,1783,  1  Bro.  C.  C.  116.        (g)  2  Dick.  649. 
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subject  to  particular  charges :  he  afterwards  eatered  into 
a  contract  for  a  part  of  the  estate,  and  the  purchaser  paid 
die  sum  of  600  /.  as  a  deposit.  The  bill  was  for  an  ac- 
count of  what  was  due  to  the  plaintiff  in  respect  to  his 
charge,  and  that  the  purchaser  might  pay  out  of  the  re- 
mainder of  his  purchase-money  what  remained  due  to 
the  plaintiff.  Lord  Chancellor  Thurlow  is  reported  to 
have  said,  that  if  an  estate  is  devised  to  trustees  to  sell, 
and  the  testator  afterwards  contracts  for  the  sale  of  the 
estate,  it  is  enough  for  the  purchaser  to  pay  the  purchase 
money  into  the  hands  of  the  trustees,  to  apply  it,  as  it 
doth  not  lie  with  him  to  see  it  applied ;  but  if  the  estate 
be  devised,  subject  to  particular  charges,  it  is  incumbent 
on  him  to  see  it  applied  in  payment  of  those  particular 
charges* 

This  case  seemed  to  apply  to  the  point  under  discus* 
sion ;  but  no  reliance  could  be  placed  upon  it,  as  it  was 
to  be  inferred  from  the  report,  that  Lord  Thurlow  held, 
that  a  devise  of  an  estate  was  not  revoked  in  equity  by 
a  subsequent  contract  for  sale  of  it — a  doctrine  which  it 
was  difficult  to  suppose  could  have  fallen  from  so  great 
a  Judge. 

The  case  is  stated  in  the  Registrar's  book  (A),  by  the 
name  of  Comer  v.  Walkley,  and  Mr.  Dickens's  report  of 
it  is  a  complete  mis-statement.  The  estate  was  originally 
devised  to  trustees  upon  trust,  to  sell  and  pay  debts  gene- 
rally. The  estate  was  subject  to  an  annuity  at  the  death 
of  the  testator.  The  trustee  sold  a  part  of  the  estate  for 
720/.,  600/.  was  left  in  the  purchaser's  hand  as  an  indem- 
nity against  the  annuity.  The  purchaser  afterwards  paid 
250  /.,  part  of  the  600  /.,  to  the  trustee.  By  several  convey- 
ances, &c.  the  estate  purchased  became  again  vested  in 
trustees  upon  trust,  to  sell  for  payment  of  debts  generally 

(h)  Reg.  Lib.  A.  17  $4,  fol.  025. 
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These  trustees  sold  the  estate  to  Charles  Whittard,  who 
objected  to  complete  the  contract  without  the  concurrence 
of  the  person  entitled  to  the  residue,  then  unpaid,  of  the 
600/.  After  a  great  lapse  of  time  the  person  entitled  to 
the  residue  of  the  600  /.  filed  a  bill  against  Whittard  and 
-others  for  payment  of  it ;  and  Whittard  filed  another  bill 
for  a  specific  performance,  which  was  accordingly  de- 
creed ;  and  the  proper  accounts  were  directed  to  be  taken 
in  the  first  cause.  Whittard's  costs  in  both  causes  were 
allowed  to  him.  The  decision,  therefore,  appears  to  have 
been,  that  the  600/.  was  a  lien  on  the  land.  The  latter 
part  of  Lord  Thurlow's  judgment,  reported  by  Dickens, 
clearly  referred  to  the  annuity,  which  was  a  subsisting 
charge  on  the  estate  at  the  testator's  death.  And  advert- 
ing to  the  circumstances  of  the  case,  the  first  part  of  the 
judgment  may,  perhaps,  be  read  thus :  If  an  estate  is 
devised  to  trustees  to  sell,  and  the  trustees  afterwards  con- 
tract for  the  sale  of  the  estate,  it  is  enough  for  the  pur- 
chaser to  pay  the  purchase-money  into  the  bands  of  the 
trustees  to  apply  it,  as  it  doth  not  lie  with  him  to  see  it 
applied.  Now  this,  as  corrected,  seems  in  favour  of  the 
opinion,  that  where  a  hand  is  appointed  to  receive  the 
money,  a  purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase-money ;  but  it  should  not  be  forgotten, 
that  this  observation  was  made  in  a  case  where  the  trust 
Was  for  payment  of  debts  generally. 

14.  Where  the  trust  is  to  raise  so  much  money  as  the 
personal  estate  shall  prove  deficient  in  paying  the  debts, 
or  debts  and  legacies,  it  seems  formerly  to  have  been 
doubted  whether  the  purchaser  was  not  bound  to  ascer- 
tain the  deficiency.  Mr.  Fearne  thought  a  purchaser  was 
bound  to  do  so  (*).  But  the  opinion  of  the  Profession  is 
certainly  otherwise  (A).    Indeed,  a  direction  that  the  per- 

(1)  Fearne'8  Posthuma,  p.  121. 

(*)  See  the  12th  section  of  Mr.  Butler's  n.  (1)  to  Co.  Litt.  209  b. 
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sonal  estate  shall  be  first  applied,  only  expresses  the  rule 
of  equity,  where,  as  in  a  case  of  this  nature,  no  intention 
appears  to  exonerate  the  personalty  from  the  payment  of 
the  debts ;  and,  therefore,  such  a  direction  cannot  be 
deemed  material. 

15.  Where  a  mere  power  is  given  to  trustees  to  sell,  for 
the  purpose  of  raising  as  much  money  as  the  personal 
estate  shall  prove  deficient  in  paying  the  debts,  or  debts 
and  legacies,  it  seems  that  unless  the  personal  estate  be 
actually  deficient,  the  power  does  not  arise,  and  conse- 
quently cannot  be  duly  executed.  This  was  expressly 
decided  in  the  case  of  Dike  r.  Ricks  (/),  where,  in  a  case 
of  this  nature,  it  was  determined  by  Jones,  Croke  and 
Barkeley,  Justices,  unanimously,  that  the  condition  was  a 
precedent  condition,  and  that  the  performance  of  it  ought 
to  be  sufficiently  averred,  otherwise  the  power  would  not 
authorize  a  sale  ;  and  that  the  amount  of  the  debts,  and 
the  value  of  the  personal  estate,  ought  to  be  shown,  so 
that  the  Court  might  judge  whether  the  condition  was  per- 
formed or  not ;  and  also  that  so  much  only  of  the  estate 
could  be  sold  as  was  sufficient  for  payment  of  the  debts. 
And  the  case  of  Culpepper  v.  Aston  (m),  also  appears  to 
be  an  authority,  that  in  a  case  of  this  nature  a  purchaser  is 
bound  to  ascertain  the  deficiency ;  for  in  that  case  the  will 
seems  to  have  given  a  mere  power  (ri)  to  the  executors  to 
raise  as  much  money  as  the  personal  estate  should  fall 
short  in  paying  the  debts.  The  will  was  revoked  pro 
tanto  by  a  subsequent  conveyance  creating  a  direct  trust 
to  sell  and  pay  debts,  under  which  it  seems  the  purchaser 
bought ;  and  therefore  the  point  did  not  call  for  a  deci- 
sion. But  it  was  resolved,  that  by  the  trust  (that  is, 
power,)  in  the  will  to  sell,  the  purchaser  did  purchase  at 

(0  Cro.  Car.  335 ;  Wm.  Jones,  (m)  See  2  Cha.  Ca.  221. 

327 ;  1  Ro.  Abr.  329,  pi.  9;  3  Vin.  (n)  2  Cha.  Ca.  1 15. 

Abr.  419,  pi.  9.    . 
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kis  own  peril,  if  the  personal  estate  received  were  suffi- 
cient ;  but  that  if  the  trust  were  as  in  the  deed,  the  pur- 
chaser was  safe. 

The  reader  must  be  aware,  that  as  the  power  is  not 
well  executed,  unless  there  be  a  deficiency,  a  purchaser 
must,  at  his  perils  ascertain  the  fact,  notwithstanding  that 
the  trust  be  for  payment  of  debts  generally  ;  or  being  for 
payment  of  particular  debts  or  legacies,  the  common  clause, 
that  the  trustees  receipts  shall  be  sufficient  discharges,  be 
inserted  in  the  instrument  creating  the  trust. 

Wherever,  therefore,  a  power  of  this  nature  is  given, 
and  even  where  a  trust  for  such  purposes  is  raised,  it 
seems  advisable,  as  Mr.  Butler  remarks,  to  extend  this 
clause  a  degree  farther,  by  expressly  discharging  the  pur- 
chaser or  mortgagee  from  the  obligation  of  inquiring, 
whether  the  personal  estate  has  been  got  in  and  applied ; 
and  by  expressly  authorizing  the  trustees  to  raise  any 
money  they  may   think   proper  by  sale   or  mortgage, 
though  the  personal  estate  be  not  actually  got  in  or  ap- 
plied.    For  it  frequently  happens,  that  the  getting  in  of 
the  personal  estate  is  attended  with  great  delay  and  diffi- 
culty; during  which  the  real  estate  cannot  perhaps  be 
resorted  to.     This  will  be  obviated  effectually  by  insert- 
ing a  clause  to  the  above  effect     It  should,  however,  be 
accompanied  with  a  further  direction,  that  so  much  of  the 
personal  estate,  and  the  money  raised  under  the  trust,  as 
shall  remain  after  answering  the  purposes  of  the  trust, 
shall  be  laid  out  in  land,  to  be  settled  on  the  devisees  of 
the  real  estates  (0). 

16.  Where  a  purchaser  is  bound  to  see  the  money 
applied  according  to  the  trust,  and  the  trust  is  for  pay- 
ment of  debts,  or  legacies,  he  must  see  the  money  actually 
paid  to  the  creditors  or  legatees. 

(0)  Butlers  n.  (1)  to  Co.  Litt.  290  b. 
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Id  cases  of  this  nature,  therefore,  each  creditor  or 
legatee,  upon  receiving  his  money,  should  give  as  many 
receipts  as  there  are  purchasers,  so  that  each  purchaser 
may  have  one.  Or,  if  the  creditors  or  legatees  are  bat 
few,  they  may  be  made  parties  to  the  conveyances. 

Another  mode  by  which  the  purchasers  may  be  seemed 
is,  an  assignment  by  all  the  creditors  and  legatees  of 
their  debts  and  legacies  to  a  trustee,  with  a  declaration 
that  his  receipts  shall  be  sufficient  discharges ;  and  then 
the  trustee  can  be  made  a  party  to  the  several  con- 
veyances. 

Sometimes  a  bill  is  filed  for  carrying  the  agreement 
into  execution,  when  the  purchase-money  is  of  course 
directed  to  be  paid  into  court;  and  this  is  the  surest 
mode,  because  the  money  will  not  be  paid  out  of  court 
without  the  knowledge  of  the  purchaser. 

17.  If  the  names  of  the  trustees  be  inserted  in  the9 
usual  clause,  that  the  receipts  of  the  trustees  shall  be 
discharges,  every  trustee  who  has  accepted  the  trust  must 
join  in  the  receipt  for  the  purchase-money,  although  he 
may  have  released  the  estate  to  the  other  trustees  (/>); 
because,  notwithstanding  that  he  release  the  legal  estate 
to  his  co-trustees,  he  cannot  delegate  the  personal  trust 
and  confidence  reposed  in  him  ;  for  the  rule  is,  delegate 
non  potest  delegare. 

To  obviate  this  difficulty,  which  frequently  occurs, 
it  might,  perhaps,  be  advisable  (instead  of  naming  the 
trustees  in  the  clause)  to  say,  that  the  receipts  "  of  the 
trustees  or  trustee,  for  the  time  being,  acting  in  the  execti* 
tion  of  the  trusts  hereby  created,"  shall  be  sufficient 
discharges.  This  would  probably  render  it  unnecessary 
for  a  trustee  who  had  released  the  estate  to  join  in  any 
receipt : — there  could  not  be  the  slightest  ground  to  con- 

(p)  Crewe  0.  Dicken,  4  Ves.  jun.  07.     See  post. 
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tend,  that  any  personal  trust  or  confidence  was  given  to 
the  trustees  named  in  the  instrument  creating  the  trust ; 
and  therefore  the  receipt  of  the  trustees  acting  in  the 
trusts,  for  the  time  being,  would  satisfy  as  well  the  words 
as  the  spirit  of  the  clause  (y). 

1 8.  But  as  one  man  cannot  impose  a  trust  on  another 
against  his  consent,  a  trustee  who  has  refused  to  accept 
the  trust,  and  actually  renounced,  need  not  join  in  any 
receipts  ;  in  such  cases  the  receipts  of  the  other  trustees 
will  be  sufficient  discharges  (r).  And  it  seems,  that 
where  there  is  a  release  instead  of  a  disclaimer,  yet  if 
the  operation  of  the  act  is  disclaimer  the  release  must 
be  considered  as  a  disclaimer  (a).  This  of  course  cannot 
apply  to  any  case  where  the  trustee  has  acted  in  execu- 
tion of  the  trusts,  for  the  estate  is  then  vested  in  him,  and 
jt  is  too  late  to  disclaim. 

1 9.  Where  an  estate  is  devised  or  conveyed  to  trustees 
to  sell  for  payment  of  debts  generally,  without  a  clause 
that  their  receipts  hall  be  discharges,  and  they  convey 
to  a  third  person,  for  the  purposes  of  the  trust,  sal^s  made 
by  him  are  as  effectual  as  sales  made  by  the  trustees 
themselves,  and  his  receipt  is  equally  a  discharge  to 
a  purchaser  (/)  ;  because,  in  such  cases,  the  receipt  is 
effectual  by  reason  of  the  trust  itself,  and  not  owing  to 
any  personal  confidence  given  by  the  author  of  the  trust, 
or  to  any  express  declaration  by  him  for  that  purpose. 

(q)  See  Co.  Litt.  113  a.  (*)    Nicloson   v.   Wordsworth, 

(r)  See  Sir  William  Smith   v.  2  Swanst.  365. 

Wheeler,  1  Ventr.  128  ;  Hawkins  (/)  Hardwicke  v.Mynd,  1  Anstr. 

v.  Kemp,  3  East,  410;  Adams  r.  109.   SeeLd.Braybroke  v.  Inskip, 

Taunton,  5  Madd.  435.  8  Ves.  jun.  417  ;  sed  qn. 
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SECTION  IL 

Of  this  Liability,  with  reference  to  Leasehold  Estate*. 

1.  We  have  already  seen,  that  however  leasehold 
estates  may  be  bequeathed,  they  must  go  to  the  execu- 
tors, to  be  applied,  in  the  first  place,  in  a  due  course  of 
administration,  which  is  tantamount  to  a  bequest  for 
payment  of  debts  generally.  And,  therefore,  in  analogy 
to  the  decisions  upon  devises  of  real  estates  for  a  similar 
purpose,  it  is  incontrovertibly  settled,  that  a  purchaser  of 
personalty  shall  in  no  case  be  bound  to  see  to  the  appli- 
cation of  the  purchase-money  where  he  purchases  bod 
fide,  and  without  notice  that  there  are  no  debts  (w). 

This  principle  was  adhered  to  in  the  case  of  Humble 
r.  Bill  Qc),  before  Sir  Nathan  Wright,  where  a  man  be- 
queathed a  specific  part  of  his  personalty  upon  trust  to 
raise  a  sum  of  money  for  his  daughter,  and  the  executors 
mortgaged  it,  pretending  want  of  assets.  The  decision 
was,  however,  reversed  in  the  House  of  Lords  (y) ;  bat 
the  reversal  is  generally  supposed  to  have  proceeded 
from  proof  of  fraud,  and  has  not  been  attended  to  in 
subsequent  cases. 

Thus,  in  Ewer  v.  Corbet  (z)y  it  was  expressly  holden, 
that  a  term  being  bequeathed  to  A.  did  not  prevent  the 
executors  from  selling  it  j  and  that  notice  of  the  devise 
was  nothing,  as  every  person  buying  of  an  executor 
necessarily  must  have  such  notice.     And  the  Master  of 

(a)  Elliot  v.  Merryman,  Barnard.  (y)  See  Savage  v.  Hunbfe,  1 

Rep.  Cha.  78;  2  Atk.  41.     See  Bro.  P.  C.  71;  and  see  17  Ve* 

Watts  v.  Kancyi  Toth.  141 ;  S.  C.  jun.  100,  161. 

ibid.  227,  by  the  name  of  Mutts  (r)  2  P.  Wms.   148;  and  see 

v.  Kancie;  and  Nurton  v.  Nurton,  Burting  v.  Stonnard,  2  P.  Wms. 

MM'  150;    and   Andrew    v.  Wrigley, 

(x)  2  Vern.  444;  1  Eq.  Ca.  Abr.  4  Bro.  C.  C.  137 ;  and  Dickenson 

35  8>  P1-  +•  v.  Lockyer,  4  Ves.  jun.  $6. 


OF   PURCHASE    MON$T.  547 

the  Rolls  said,  he  remembered  it  to  have  been  once  ruled, 
that  an  executor  could  not  make  a  good  title  to  a  term  to 
a  purchaser,  and  that  was  in  the  case  of  Bill  v.  Humble ; 
but  since  that  he  took  it  to  have  been  resolved,  and  with 
great  reason,  that  an  executor,  where  there  were  debts, 
might  sell  a  term ;  and  the  devisee  of  the  term  had  no 
other  remedy  but  against  the  executor  to  recover  the 
value  thereof,  if  there  were  sufficient  assets  for  the  pay- 
ment of  debts. 

2.  This  doctrine  has  been  carried  so  far,  that  a  sale  in 
satisfaction  of  a  private  debt  of  the  executor  has  been 
holden  good  (a). 

But  in  the  first  authority  on  this  head  (&),  it  appears 
that  the  testator  had  been  dead  two  years  before  the  as- 
signment, although  that  circumstance  is  not  mentioned  in 
the  report  (c) ;  and  it  might,  therefore,  be  supposed,  that 
the  executor  might  in  that  case  have  entitled  himself  to 
the  term,  on  account  of  advances  made  by  him  in  his 
trust  (d) ;  and  it  also  appears  that  he  was  sole  residuary 
legatee  (e).  On  the  former  ground  alone,  the  decision 
perhaps  cannot  be  supported  ;  for  Lord  Thurlow  decided 
differently  in  a  case  nearly  similar,  although  between  three 
and  four  years  had  elapsed  from  the  death  of  the  testator 
to  the  transaction  (/). 

With  respect  to  the  second  authority  on  this  head  (g)f 
Lord  Kenyon  expressly  dissented  from  it  in  the  case  of 
Bonney  v.  Kidgard  (h) ;  and  in  a  late  case  (*),  where  an 

(a)  Nugent  v.  GifFord,   1  Atk.     2  Bro.  C.  C.  431 ;  and  see  17  Ves. 
403;  and  Mead  v.  Lord  Orrery,    jun.  164. 

3  Atk.   235 ;    and  see  Ithell  v.         (g)  Meade  v.  Lord  Orrery. 

Betne,  1  Ves.  215.  (h)  2  Bro.  C.  C.  433 ;  4  Bro.  C. 

(b)  Nugent  v.  GifFord.  C.  130;  7  Ves.  jun.  167,  cited; 

(c)  See  4  Bro.  C.  C.  1 36.  and  see  Andrew  v.  Wrigley,  4  Bro. 

(d)  See  7  Ves.  jun.  107-  C.  C.  125. 

(e)  See  17  Ves.  jun.  163.  («)  Hill  v.  Simpson,  7  Ves.  jun. 
(JT)  Scott  v.  Tyler,  2  Dick.  724;     152 ;  and  see  Lowther  r.  Lowther, 
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executor,  shortly  after  the  decease  of  his  testatrix,  trans- 
ferred stock,  part  of  her  estate,  to  his  bankers,  to  secure 
a  debt  due  from  him,  and  future  advances,  the  bankers 
swore  that  they  did  not  know  or  suspect,  that  the  funds 
were  not  the  property  of  the  executor,  either  as  executor 
or  devisee;  and  it  appeared  in  evidence,  that  he  repre- 
sented himself  as  absolutely  entitled  to  them,  under  the 
will,  subject  to  a  trifling  annuity,  and  a  few  small  legacies; 
although  no  fraud  was  proved,  yet  as  gross  negligence 
appeared  in  the  bankers  not  inspecting  the  will,  the  funds 
were  holden  to  be  liable  to  the  legacies  given  by  the  will. 

It  seems  clear,  therefore,  that  an  executor  cannot  now 
dispose  of  his  testator's  property,  as  a  security  for,  or  in 
payment  or  satisfaction  of  his  own  debts. 

In  a  late  case,  however,  where,  a  considerable  time 
after  the  death  of  the  testator,  part  of  the  assets  were 
pledged  with  bankers  as  a  security  for  monies  advanced 
at  the  time,  and  future  advances  to  the  two  acting  execu- 
tors ;  a  bill  filed  by  co-executors,  who  had  not  acted  in 
the  affairs  of  the  testator,  for  delivery  up  of  the  assets, 
was  dismissed,  but  without  deciding  what  the  equity  would 
be  if  the  title  was  nothing  more  than  deposit,  and  the  bill 
had  been  filed  by  a  legatee  (A). 

3.  If  the  executor  sell  at  an  undervalue,  or  to  one  who 
has  notice  that  there  are  no  debts,  or  that  all  the  debts 
are  paid  (/),  or  if  there  be  any  express  or  implied  fraud  or 
collusion  between  the  executor  and  purchaser,  the  sale 
cannot  be  supported  (m). 

13  Ves.  jun.  65 ;  17  Ves.  jun.  169;  (/)  See  Ewer  v.  Corbet,  2  P. 
and  Cubbidge  v.  Boatwright,  1  Wras.  148. 
Russ.  54.9.  (m)  Crane  v.  Drake,  2  Vera. 
(k)  M'Leod  v.  Druramond,  14  616;  Vin.  43,  pi.  13 ;  18Vin.l2l, 
Ves.  jun.  353 ;  17  Ves.  jun.  152 ;  pi.  1 1 ,  side  notes ;  Bonney  v.  Rib- 
and see  Farr  v.  Newman,  4  Term  gard,  2  Bro.  C.  C.  438,  cited; 
Rep.  621;  Keane  v.  Roberts,  4  Nugent  r.  GifPord,  1  A  tic.  463;  and 
Madd.  332.                                      .  see  Gilb.  Eq,  Rep.  113;  Prec.  Chi. 
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Fraud  and  covin  will  vitiate  any  transaction,  and  turn 
it  to  a  mere  colour.  If  one  concerts  with  an  executor, 
or  legatees,  by  obtaining  the  testator's  effects  at  a  nomi- 
nal price,  or  at  a  fraudulent  undervalue,  or  by  applying 
the  real  value  to  the  purchase  of  other  subjects  for  his 
own  behoof,  or  in  extinguishing  the  private  debt  of  the 
executor,  or  in  any  other  manner,  (which  Lord  Eldon  has 
said,  are  very  material  words)  (w),  contrary  to  the  duty 
of  office  of  executor,  such  concert  will  involve  the  seeming 
purchaser,  and  make  him  liable  for  the  full  value  (0). 

4.  But  if  the  legatee  permit  a  long  time  to  elapse  with- 
out asserting  his  claim,  and  there  are  several  mesne  pur-  , 
chasers,  equity  will  not  set  aside  the  sale,  although  there 
are  suspicious  circumstances  of  fraud  (p). 

5.  And  although  the  legatee  has  only  a  contingent  in- 
terest, yet  that  will  be  no  excuse  for  delay  (y)  ;  because 
he  has  such  an  interest  as  will  entitle  him  to  know  what 
debts  the  testator  owed,  and  what  part  of  his  estate  has 
been  applied  to  the  payment  of  them.  And  in  Howorth 
v.  Powell,  it  was  laid  down  by  Lord  Keeper  Henley,  that 
a  party  having  a  claim  in  remainder  to  an  estate,  though 
not  to  the  possession,  if  he  sees  the  possession  wrongfully 
usurped,  ought  to  file  his  bill  for  relief  before  his  right 
to  possession  accrues  :  for  otherwise  he  stands  by  and 
countenances  the  possessor  in  his  exercise  of  acts  of 
ownership  (r). 

6.  It  remains  to  observe,  that  Lord  Hardwicke 
thought  (s)  the  reversal  of  the  case  of  Humble  v.  Bill  (t) 

434 ;  and  Whale  v.  Booth,  4  Term  (q)  Andrew  v.  Wrigley,  4  Bro. 

Rep.  625,  n.  C.  C.  125. 

(n)  17  Ves.  jun.  167.  (r)  Ch.T.T.  1758,  MS.;  1  Eden, 

(o)  Per  Lord  Thurlow,  2  Dick.  351,  nom.  Howarth  t>.  Deem. 

725;  and  see  1  Burr.  475.  (s)  See  Mead  v.  Lord  Orrery, 

(p)  Bonney  v.  Ridgard,  2  Bro.  3  Atk.  241  ;  and  see  17  Ves.  jun. 

C.  C.  438 ;  17  Ves.  jun.  97,  cited;  161,  162. 

and  sec  17  Ves.  jun.  165.  (I)  Supra>  p.  M6. 
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might  be  proper,  because  the  charge  was  upon  a  particular 
part  of  the  estate  :  his  Lordship  not,  however,  meaning 
to  impugn  the  general  doctrine,  which  he  frequently  ad- 
mitted, and  indeed  carried  farther  than  any  other  Judge. 

This  distinction  Lord  Hardwicke  appears  to  have  been 
inclined  to  follow  in  a  case  (w)  where  a  specific  legatee  of 
a  mortgage  brought  a  bill  to  foreclose  against  the  repre- 
sentative of  the  mortgagor,  who  pleaded  an  account  set- 
tled between  him  and  the  executor  of  the  mortgagee,  and 
a  release.  For  his  Lordship  thought  the  devisee  had 
a  specific  lien  on  the  estate,  and  as  the  mortgagor  had 
notice  of  the  bequest  he  was  bound  by  it.  And  he  was 
inclined  to  overrule  the  plea  of  the  release;  but  the  case 
of  Ewer  v.  Corbet  (.r)  being  cited,  it  was  ordered  to  stand 
for  an  answer,  with  liberty  to  except.  The  case  was  after- 
wards debated  on  several  days,  and  the  Chancellor  ulti- 
mately determined,  that  the  plaintiff  had  not  equity  suf- 
ficient to  support  his  bill,  and  accordingly  dismissed  it, 
but  without  costs  (y). 

Upon  principle  as  well  as  upon  the  authority  of  Langley 
and  Lord  Oxford,  the  better  opinion  clearly  is,  that  a  par- 
ticular chattel  specifically  bequeathed  may  be  purchased 
from  an  executor,  but  certainly,  in  most  cases,  such  a  pur- 
chase could  not  be  recommended  without  the  concurrence 
of  the  legatee,  because,  independently  of  the  general  ques- 
tion, the  executor  may  have  assented  to  the  bequest  (z). 

7.  But  of  course  this  question  cannot  arise  where  the 
specific  legatee  of  the  chattel  is  also  executor  (a). 

(11)  Langley  v.  Earl  of  Oxford,  (y)   See   Reg,  Lib.  B.   1747, 

Anibl.  17 ;  and  see  Elliot  v.  Mer-  fol.  300. 

ryman,  Barnard.  Ch.  Rep.  78;  and  (z)  See  Thomlinson  v.  Smith, 

Andrew  v.  Wrigley,  4  Bro.  C.  C.  Rep.  temp.  Finch,  378. 

J  '25.  (a)  Taylor  v.  Hawkins,  S  Ves. 

(x)  Supra,  p.  556.  jun.  209. 
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CHAPTER  XII. 

OF    THE     VENDOR'S     LIEN    ON     THE    ESTATE    SOLD   FOR 
THE   PURCHASE-MONEY,    IF    NOT    PAID. 


I.  Wr  HERE  a  vendor  delivers  possession  of  an  estate  to 
a  purchaser,  without  receiving  the  purchase-money,  equity, 
whether  the  estate  be  (a)  (I)  or  be  not  (b)  conveyed,  and 
although  there  was  not  any  special  agreement  for  that 
purpose,  gives  the  vendor  a  lien  on  the  land  for  the 
money  ;  so,  on  the  other  hand,  if  the  vendor  cannot  make 
a  title,  and  the  purchaser  has  paid  any  part  of  the  pur- 
chase-money, it  seems  that  he  has  a  lien  for  it  on  the 
estate,  although  he  may  have  taken  a  distinct  security  for 
the  money  advanced  (c)  (II). 

And  even  where  the  agreement  itself  provides  for  the 
security  of  the  purchase-money,  by  a  bond  to  remain  at 
interest  during  the  purchaser's  life,  the  seller  will  not  lose 
his  lien.  The  case  was  held  not  to  be  distinguishable 
from  the  common  case  of  an  agreement,  made  after  the 

(a)  Chapman  t>.  Tanner,  1  Vern.  (fi)  Smith  v.  Hibbard,  2  Dick. 

267  ;  Pollexfen  r.  Moore,  3  Atk.  730;  Charles  v.  Andrews,  9  MocL 

272 ;  and  see  1  Bro.  C.C.  302,  424;  152. 

and  6  Ves.  jun.  483  ;  Mackreth  v,  (c)  Lacon  v.  Mertins,  3  Atk.  1. 
8ymmons,  15  Yes.  jun.  329. 


(I)  But  note,  that  in  Chapman  v.  Tanner  (see  Ambl.  726;  6  Ves.  jun. 
757),  and  Pollexfen  v.  Moore,  there  were  special  agreements  that  the 
vendor  should  keep  the  writings.  Indeed,  in  the  latter  case,  possession 
had  not  been  delivered.  See  Mr.  Sanders's  note  to  the  case  in  his 
edition  of  Atkins. 

(II)  As  to  chattels  capable  of  delivery,  as  timber  felled,  see  ex 
parte  Gwyne,  12  Ves.  jun.  379. 
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written  agreement,  to  take  a  bond  (d).  But  this  point, 
upon  the  case  again  coming  on,  was  decided  the  other 
way,  and  the  lien  was  held  not  to  exist  (e).  Upon  appeal, 
the  Lord  Chancellor  reversed  the  latter  decision,  and  from 
his  decision  an  appeal  to  the  House  of  Lords  is  now 
depending. 

A  stipulation  that  the  purchase-money  should  be  repaid 
within  two  years  after  a  resale,  was  held  to  discharge  the 
vendor's  lien  (/). 

But  equity  will  not  raise  this  equitable  lien  in  favour 
of  a  papist  incapable  of  purchasing  (g)y  for  that  would 
give  him  an  interest  in  land. 

If  a  vendor  take  a  distinct  and  independent  security  for 
the  purchase-money,  his  lien  on  the  estate  is  gone  ;  such 
a  security  is  evidence  that  he  did  not  trust  to  the  estate 
as  a  pledge  for  his  money  (A). 

Thus,  upon  the  sale  of  an  estate,  the  vendor  accepted 
some  stock  for  the  money  (i),  with  an  agreement,  that  in 
case  it  did  not  within  a  limited  time  produce  a  sum  named, 
the  purchaser  should  make  it  up  that  sum.  The  stock 
proved  deficient ;  and  Sir  William  Grant  held,  that  the 
vendor  had  no  lien  on  the  estate  for  the  deficiency :  he 
thought  that  the  vendee  could  not  have  any  motive  for 
parting  with  his  stock,  but  to  have  the  absolute  dominion 
over  the  land.  It  was  impossible,  his  Honor  said,  that 
it  could  be  intended  that  the  vendor  should  have  this 
double  security,  an  equitable  mortgage  and  a  pledge, 
which  latter,  if  the  stock  should  rise  a  little,  would  be 
amply  sufficient  to  answer  the  purchase-money. 

(d)  Winter  v.  Lord  Anson,  V.  C.         (h)  See  6  Ves.  jun.  483 ;  and  see 
27  Nov.  1821,  MS.  the  observations  of  Lord  Eldon 

(e)  1  Sim.  &  Stu.  434.  on  this  case  in  15  Ves.  jun.  348, 
(/)  Ex  parte  Parkes,  1  Glyn  &     349. 

Jam.  228.  (i)  Nairn  v.  Prowse,  6  Ves.  jun. 

(g)    Harrison   v.  Southcote,  2     752 ;  but  see   Lord  Eldon  t  ob- 
Ves.  339.    Sec  now  10  Geo.  3.         servations,  post. 
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And  the  same  rule  must,  it  has  been  said,  prevail  where 
a  vendor  accepts  a  mortgage  of  another  estate  for  the 
purchase-money,  the  obvious  intention  of  burthening  one 
estate  being,  that  the  other  shall  remain  free  and  unin- 
cumbered (k)  ;  so,  even  where  the  vendor  takes  a  mort- 
gage of  the  estate  sold  for  only  part  of  the  purchase- 
money  ;  because,  by  taking  a  mortgage  for  part,  he  clearly 
evinces  his  election,  that  the  estate  should  be  charged 
with  that  part  only  (/). 

Lord  Eldon,  however,  has  said,  that  it  did  not  appear 
to  him  a  violent  conclusion  as  between  vendor  and  ven- 
dee, that  notwithstanding  a  mortgage,  the  lien  should 
subsist  (m).  It  must  not,  he  added,  be  understood,  that 
a  mortgage  taken  is  to  be  considered  as  a  conclusive 
ground  for  the  inference,  that  a  lien  was  not  intended,  as 
he  could  put  many  instances,  that  a  mortgage  of  another 
estate  for  the  purchase-money,  would  not  be  decisive  evi- 
dence of  an  intention  to  give  up  the  lien,  though  in  the 
ordinary  case,  a  man  has  always  greater  security  for  his 
money  upon  a  mortgage,  than  value  for  his  money  upon 
a  purchase ;  and  the  question  must  be,  whether,  under 
the  circumstances  of  that  particular  case,  attending  to  the 
worth  of  that  very  mortgage,  the  inference  arises.  In  thje 
instance  of  a  pledge  of  stock,  does  it  necessarily  follow 
that  the  vendor,  consulting  the  convenience  of  the  pur- 
chaser, by  permitting  him  to  have  the  chance  of  the 
benefit,  therefore  gives  up  the  lien  which  he  has  ?  The 
doctrine,  as  to  taking  a  mortgage  or  pledge,  would  be 
carried  too  far,  if  it  is  understood  as  applicable  to  all 
cases,  that  a  man  taking  one  pledge,  therefore  necessarily 
gives  up  another,  which  must,  his  Lordship  thought,  be 

(k)  See  Nairn  v.  Prowse;  but  See  1  Scho.  &  Lef.  135. 

see  15  Ves.  jun.  341  ;  2  Ball  &  (m)  See  15  Ves.  jun.  341;  and 

Beat.  5 1 5.  see  Cowell  v.  Simpson,  1 6  Ves.  jun. 

(f)  Bond  r.  Kent,  2  Vern.  281.  278,  280. 
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laid  down  upon  the  circumstances  of  each  case,  rather 
than  universally  («). 

But  it  seems,  that  taking  a  covenant,  bond  or  note,  for 
the  purchase  money,  will  not  affect  the  vendor's  lien. 

This  was  settled  by  the  case  of  Hearne  v.  Botelers  (o\ 
where  a  bond  was  taken  for  the  money,  and  some  of  it 
remained  unpaid,  and  the  bond  was  lost ;  for  the  opinion 
of  the  Court  was  to  charge  the  defendants,  in  regard  of 
the  land  in  their  possession,  with  the  payment  thereof;  on 
the  ground,  it  should  seem,  that  taking  a  bond  did  not 
deprive  the  vendor  of  his  equitable  lien ;  for  unless  be 
had  such  a  lien,  the  loss  of  the  bond  would  hardly  be 
a  ground  to  charge  the  money  on  the  estate  (p). 

So,  in  Gibbons  v.  Baddall  (y),  it  was  said,  that  if  A 
sells  an  estate,  and  takes  a  promissory  note  for  part  of  the 
purchase-money,  and  then  the  purchaser  sells  to  JB,  who 
has  notice  that  A  had  not  received  all  his  purchase-money, 
the  land  in  equity  is  chargeable  in  the  hands  of  JB,  with 
the  money  due  on  the  note.  In  this  case,  therefore,  the 
existence  of  the  equitable  lien  was  considered  as  a  point 
perfectly  settled. 

But  in  Fawell  v.  Heelis  (r),  where  a  receipt  was  in- 
dorsed on  the  deed  for  the  purchase-money  (I),  although 
it  was  not  actually  paid,  and  the  vendor  took  a  bond  for 
the  purchase  money,    Lord  Bathurst  held  that  he  had 

(«)  Mackreth  v.  Symmons,  1  $  343,  per  Lord  Eldon. 

Ves.  jun.  348,  349.  (?)  2  Eq.  Ca.  Ab.  682,  n.  (b)  to 

(o)  Cory's  Rep.  Cha.  25;  and  (D.);   Ex  parte  Peake,  1  Madd. 

see  Tardiff  v.  Scrughan,   1  Bro.  346. 

C.  C.  422,  cited;  and  Harrison  v.  (r)  Ambl.  724;    1   Bro.  C.  C. 

Southcote,  2  Vet.  389.  421,  n. ;  2  Dick.  485. 

(p)  But  tee  15  Ves.  jun.  338, 


(I)  This  of  course  could  not  make  any  difference  in  the  case,  for  ft 
receipt  for  the  purchase  money,  although  signed  by  the  seller,  if  in 
equity  of  no  avail  if  the  money  be  not  actually  paid.  See  Coppa 
v.  Coppin,  2  P.  Wms.  291 ;  but  at  law  the  receipt  cannot  be  got  over, 
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thereby  departed  with  his  lien.  He  said,  he  did  not  find 
an  instance  where  a  bond  had  been  taken  for  the  consi- 
deration-money (V).  It  wa3  evident  the  vendor  had  an 
opinion  of  the  purchaser  at  the  time,  otherwise  be  would 
not  have  let  the  money  remain  in  his  hands.  I  consider 
it,  he  added,  as  a  transaction  distinct,  and  independent  of 
the  purchase :  he  lends  him  the  money,  and  he  chooses 
bis  security,  and  I  think  he  must  abide  by  it ;  therefore 
let  the  bill  be  dismissed. 

In  a  subsequent  case  (/),  however,  Lord  Rosslyn  was 
decidedly  of  opinion  against  the  doctrine  laid  down  by 
Lord  Bathurst.  After  commenting  on  other  cases,  he 
said,  the  case  of  Fawell  and  Heelis  remained ;  there  Lord 
Bathurst  doubted  whether  there  was  such  an  equitable 
lien ;  it  became,  therefore,  of  great  consequence  that  it 
should  be  spoken  to.  It  struck  him  always,  he  said,  that 
there  was  such  a  lien,  and  that  it  was  so  from  the  founda- 
tion of  the  court.  A  bargain  and  sale  must  be  for  money 
paid.  If  an  estate  is  sold,  and  no  part  of  the  money 
paid,  the  vendee  is  a  trustee :  then,  if  part  be  paid,  was 
it  not  the  same  as  to  that  which  was  unpaid  ? 
,  In  the  late  case  of  Nairn  v.  Prowse  (w),  the  Master 
of  the  Rolls  seemed  to  incline  to  the  same  opinion.  He 
said,  that  by  conveying  the  estate  without  obtaining 
payment,  a  degree  of  credit  was  necessarily  given  to  the 
vendee.  That  credit  might  be  given  upon  the  confidence 
of  the  existence  of  such  a  lien.     The  knowledge  of  that 

(t)  Vide  Heale  v.  Botelers,  and  Tardiffe  v.  Scrughan,  ibid.  423, 

Gibbons  v.  Baddall,  ubi  supra.  cited;  and  15  Ves.  jun.  330,  337. 

(*)  Blackburn  v.Gregson,  1  Cox,  (it)  6  Ves.  jun.  752. 
90;  1   Bro.  C.  C.  420 ;   and  see 

Rowntree  r.  Jacob,  2  Taunt.  141,  unless  merely  fraudulent,  Henderson 
r.  Wild,  2  Campb.  561 ;  see  Lampon  r.  Corpe,  5  Barn.  &  Aid.  606 ; 
and  in  equity  payment  will  be  presumed  after  a  great  length  of  time, 
Bidlakc  v.  Arundel,  1  Cha.  Rep.  93. 
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might  be  the  motive  for  permitting  the  estate  to  pass 
without  payment.  Then  it  may  be  argued,  that  taking 
a  note  or  bond  cannot  materially  vary  the  case.  A  credit 
is  still  given  to  him,  and  may  be  given  from  the  same 
motive ;  not  to  supersede  the  lien,  but  for  the  purpose 
of  ascertaining  the  debt,  and  countervailing  the  receipt 
indorsed  upon  the  conveyance. 

And  in  a  case  where  a  receipt  was  given  for  the  whole 
purchase  money,  but  part  was  retained,  and  a  promissory 
note  given  for  it  to  a  trustee  for  the  vendor,  there  being 
debts  affecting  the  estate,  the  amount  of  which  was  not 
ascertained,  Lord  Redesdale  held,  that  it  lies  on  the 
purchaser  to  show  that  the  vendor  agreed  to  rest  on  the 
collateral  security ;  primd  facie  the  purchase-money  is 
a  lien  on  the  lands.  In  this  case,  his  Lordship  said,  that 
the  purchaser's  note  was  nothing  but  a  mere  memorandum, 
put  into  the  hands  of  a  trustee,  to  enable  the  purchaser 
first  to  pay  off  incumbrances,  and  then  to  be  subject  to 
an  account,  and  the  balance  only  to  be  received  by  the 
vendor.  It  cannot  be  considered  that  the  vendor  relied 
on  it  as  a  security.  Suppose  bills  given  as  part  of  the 
purchase-money,  and  suppose  them  drawn  on  an  insolvent 
house,  shall,  his  Lordship  asked,  the  acceptance  of  such 
bills  discharge  the  vendor's  lien?  They  are  taken,  he 
added,  not  as  a  security,  but  as  a  mode  of  payment  (s). 

And  in  a  late  case,  where  the  purchase-money  was 
paid  by  bills  drawn  by  the  purchaser  and  accepted  by 
him  and  his  partner,  payable  to  the  seller  s  order,  Sir  Wm. 
Grant,  Master  of  the  Rolls  determined  that  the  lien  was 
npt  gone  (j/).  It  was  insisted,  that  by  taking  bills  accepted 
by  the  partnership,  the  vendor  got  the  security  of  a  third 
person,  which  must  be  considered  as  a  substitution  for  the 


(x)  Hughes  v.  Kearney,  I  Scho.         (y)  Grant  v.  Shills,  2  Ves.  & 
&  Lef.  132.  Bea.  306. 
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lien.  His  Honor  observed,  that  what  might  be  the  effect 
of  a  security,  properly  so  denominated,  of  a  third  person, 
had  never,  he  believed,  been  absolutely  determined;  but 
he  perfectly  concurred  in  the  opinion  expressed  by  Lord 
Reclesdale  in  Hughe^v.  Kearney  (s),  that  bills  of  exchange 
are  to  be  considered  not  as  a  security,  but  merely  as  a 
mode  of  payment  That  is  obvious  from  attending  to  the 
nature  of  a  bill  of  exchange ;  it  is  an  order  by  the  drawer 
for  the  payment  of  money  which  he  has  in  the  hands  of 
the  drawee  to  the  holder  of  that  bill.  The  acceptor,  by 
his  acceptance,  acknowledges  that  he  has  money  belong- 
ing to  the  drawer  in  his  hands,  and  engages  to  have  that 
money  forthcoming  according  to  the  requisition  of  the 
bill.  The  acceptor  is  never  considered  as  a  surety  for 
the  debt  of  another.  By  accepting  he  admits  himself  to 
be  a  debtor  to  the  drawer.  The  subject  of  the  bill  is,  in 
contemplation  of  law,  the  drawers  own  money,  which  he 
authorizes  the  creditor  to  receive  instead  of  receiving  it 
himself,  and  afterwards  handing  it  over  to  such,  creditor. 

And  in  such  cases  it  is  not  important  that  the  note  or 
bill  has  been  negotiated  (a). 

The  same  point  seems  to  have  been  decided  in  Comer 
v.  Walkley  (A).  A  trustee  sold  an  estate  for  720  /. :  600  /. 
was  left  in  the  purchaser's  hands  as  an  indemnity  against 
an  annuity ;  and  a  deed  was  entered  into  between  him 
and  the  trustee,  whereby  he  covenanted  to  pay  interest  on 
the  600  /.  and  when  the  annuity  should  cease  or  be  dis- 
charged, to  pay  the  money  to  the  trustee.  By  several 
conveyances,  &c.  the  estate  became  again  vested  in  trus- 
tees, upon  trust  to  sell ;  and  they  sold  the  estate  to  a  pur- 
chaser,   who  objected  to  complete  his  contract  without 

(z)  1   Scho.  &  Lef.  132.     See         (b)  Reg.  Lib.  A.  1784,  fol.  625; 
136.  vide  supra,  p.  540. 

(a)  Ex  parte  Loaring,  2  Rose, 
79. 
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the  concurrence  of  the  person  entitled  to  the  residue  of 
the  600  /.  then  unpaid.  -  Two  bills  were  filed,  one  by  the 
person  entitled  to  the  residue  of  the  600/.  against  the 
purchaser  and  others,  for  payment  of  it ;  and  the  other  by 
the  purchaser,  who  had  been  in  possession  twenty-two 
years  for  a  specific  performance,  which  was  accordingly 
decreed,  and  his  costs  in  both  causes  were  allowed.  The 
proper  accounts  of  the  personal  estate  were  directed  to  be 
taken  in  the  first  cause,  but  the  question,  out  of  what 
estates  any  deficiencies  should  be  made  good,  was  re- 
served :  so  that  it  does  not  appear  that  the  Court  held 
the  money  to  be  a  lien  on  the  land  any  further  than  by 
giving  the  purchaser  his  costs  in  both  causes ;  which  cir- 
cumstance alone  is,  however,  conceived  to  be  decisive. 
And  the  question  has  received  the  same  decision  in  a 
recent  case  before  Lord  Eldon,  after  an  elaborate  review 
of  all  the  authorities  (c). 

Upon  the  whole,  therefore,  it  seems  quite  clear,  that 
taking  a  covenant,  bond  or  note,  for  the  purchase-money, 
or  any  part  of  it,  will  not  discharge  the  vendor  s  equitable 
lien  on  the  estate.  And  it  seems  that  the  same  rule  must 
prevail  although  the  estate  is  sold  for  an  annuity,  and  a 
covenant,  bond  or  note  is  taken  for  securing  the  payment 
of  it  (d). 

In  Elliot  v.  Edwards  (e),  the  vendor  assigned  a  lease- 
hold  estate  to  the  purchaser,  upon  payment  of  part  of  the 
purchase-money.  The  purchaser,  and  another  person  as 
his  surety,  covenanted  for  payment  of  the  residue  of  the 
purchase-money ;  and  in  the  assignment  was  contained  a 

(c)  Mackreth  v.  Symmons,  15  (d)  See  Tardiffe  v.  Scnigban, 

Ves.jun.329.    The  case  was  after-  1  Bro.  C.  C.  423,  cited;  but  see 

wards  reheard  by  Lord  Chancellor  Mackreth  v.  Symmons,  15  Ves. 

Eldon,  with  the  assistance  of  two  jun.  329,  which,  however,  was  a 

Judges,   but  judgment   was  not  very  particular  case, 

given.  (e)  3  Bos.  &  Pull.  181. 
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proviso,  that  the  estate  should  not  be  assigned  until  all 
the  money  was  duly  paid,  without  the  joint  consent  of  the 
yendor  and  the  surety.  Lord  Alvanley  was  of  opinion, 
that  the  vendor  had  an  equitable  lien,  and  that  till  the 
money  was  paid,  equity  would  not  compel  a  specific  per- 
formance of  any  agreement  by  the  assignee  for  sale  of 
the  estate.  But  if  a  third  person  advance  part  of  the  pur* 
chase-money  to  the  vendor,  and  he  is  in  effect  made  a 
mortgagee  of  the  estate,  his  right  will  prevail  over  the 
vendors  lien  (/). 

In  Blackburn  v.  Gregson  (g),  Lord  Rosslyn,  as  we  have 
seen,  said,  that  if  an  estate  is  sold,  and  no  part  of  the 
money  paid,  the  vendee  is  a  trustee  :  from  which  it  might 
perhaps  be  inferred,  that  a  vendor  has  always  an  equi- 
table lien  where  no  part  of  the  purchase-money  is  paid  : 
but  this  cannot  be  considered  as  a  general  rule  ;  it  being 
dear,  that  a  vendor  may  depart  with  his  lien,  although 
no  part  of  the  purchase-money  be  paid.  Indeed  the  same 
rules  seem  to  prevail  on  this  subject,  whether  the  whole, 
or  only  part  of  the  purchase  money,  remains  unpaid. 

Where  a  security  by  bond  or  note  is  given  for  the  pur- 
chase-money, and  it  is  intended  that  the  vendor  shall  not 
have  a  lien  on  the  estate  for  the  money,  a  declaration  to 
that  effect  should  be  inserted  in  the  conveyance ;  which 
would  effectually  prevent  equity  from  raising  a  lien  upon 
the  presumed  intention  of  the  parties. 


II.  It  must  be  remarked,  that  although  equity  raises 
this  lien  in  favour  of  a  vendor,  yet  it  is  not  extended  to 
third  persons ;  that  is,  where  the  vendor  is  satisfied  out  of 
the  personal  estate  of  the  purchaser,  in  exclusion  of  a 
third  person,  that  person  cannot  resort  to  the  equitable 
lien  of  the  vendor  on  the  estate  ;  or,  in  other  words,  can- 
ty) Wood  r.  Pollard,  9  Price,  544.  {g)  1  Bro.  C.  C.  424. 
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not  require  the  purchased  estate  and  the  personal  estate 
to  be  marshalled. 

Thus,  in  the  case  of  Coppin  v.  Coppin  (A),  a  younger 
brother  purchased  an  estate  of  his  elder  brother,  but  part 
of  the  purchase  money  was  not  paid.  The  purchaser 
made  his  will,  charging  his  estate  with  great  legacies; 
but  the  will  was  attested  by  only  two  witnesses ;  afterwards 
the  purchaser  died,  leaving  his  brother,  the  vendor, 
his  heir  and  executor  ;  and  it  was  holden  by  Lord  Chan- 
cellor King,  that  he  had  an  equitable  lien  on  the  land ; 
that  he  was  entitled  to  retain  the  purchase-money  out  of 
the  assets  ;  and  that  the  legatees  could  not  stand  in  his 
place  with  respect  to  the  equitable  lien. 

There  is  an  important  case  on  this  subject,  which  de- 
mands particular  attention.  The  case  to  which  I  allude  is 
Pollexfen  v.  Moore  (i).  It  appeared  that  Thomas  Moore 
purchased  an  estate  from  Pollexfen,  and  had  not  paid  all 
the  purchase  money ;  he  devised  the  estate  to  Kemp,  and, 
subject  to  some  legacies,  made  Kemp  his  residuary  legatee 
and  executor.  Kemp  wasted  the  personal  estate  and 
died ;  whereupon  the  purchased  estate  descended  to  Boyle 
Kemp,  his  son  and  heir  at  law.  Pollexfen  filed  his  bill 
for  payment  of  the  remainder  of  the  purchase  money. 
Mrs.  Moore,  a  legatee  in  Thomas  Moore's  will,  brought 
a  cross-bill,  praying  that  if  the  purchase  money  should  be 
paid  out  of  the  personal  estate,  she  might  stand  in  the 
purchaser's  place  as  to  his  lien  on  the  land.  Lord  Hard- 
wicke  admitted  that  Pollexfen  had  a  lien  on  the  estate  for 
the  remainder  of  the  purchase-money.  But  he  said,  that 
this  equity  would  not  extend  to  a  third  person,  but  was 
confined  to  the  vendor  and  vendee  only  ;  and  if  the  ven- 
dor should  exhaust  the  personal  assets  of  Moore  and 


(h)  Coppin  r.  Coppin,  Sel.  Cha.  (*)  2  Atk.  272. 

Ca.  23;  2  P.  Wras.  291. 
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Kemp,  the  defendant  would  not  be  entitled  to  stand  in  his 
place,  and  to  come  upon  the  purchased  estate  in  the  pos- 
session of  Kemp's  heir.  But  then  the  heir  should  not 
avail  himself  of  the  injustice  of  his  father,  who  had  wasted 
the  assets  of  Moore,  which  should  have  been  applied  in 
paying  the  defendant's  legacy.  Therefore,  Lord  Hard- 
wicke  added,  that  the  estate  which  had  descended  from 
Kemp,  the  executor  of  Moore,  upon  Boyle  Kemp,  came 
to  him  liable  to  the  same  equity  as  it  would  have  been 
against  the  father,  who  had  misapplied  the  personal 
estate;  and  in  order  to  relieve  Mrs.  Moore,  he  would 
direct  Pollexfento  take  his  satisfaction  upon  the  purchased 
estate,  because  he  had  an  equitable  lien  both  upon  the 
real  and  personal  estate;  and  would  leave  this  last  fund 
open,  that  Mrs.  Moore,  who  could  at  most  be  considered 
only  as  a  simple  contract  creditor,  might  have  a  chance 
of  being  paid  out  of  the  personal  assets. 

The  decree  was  general,  that  the  residue  of  the  pur- 
chase money  and  interest  should  in  the  Jirst  place  be  paid 
out  of  the  personal  estate  of  the  said  Thomas  Moore ;  but 
that  in  case  it  should  appear  that  Moore  did  not  leave 
assets  to  pay  what  should  be  so  due  for  the  residue  of 
the  purchase  money,  and  all  his  other  debts,  legacies  and 
funeral  expenses ;  or  if  the  personal  estate  of  Moore  was 
not  then  sufficient,  by  reason  that  the  assets  of  Kemp  were 
not  sufficient  to  answer  such  part  thereof  as  came  to  his 
hands,  then  such  deficiency,  "  so  far  as  the  personal  estate 
of  the  said  Thomas  Moore  shall  be  applied  in  payment  of 
ike  said  purchase  money  (I),"  should  be  made  good  out  of 

(I)  The  decree  has  generally  been  considered  at  variance  with  the 
judgment.  In  the  first  edition  of  this  work,  the  author  stated,  that  he 
could  not  see  the  principle  upon  which  the  decree  was  made,  if  it  were 
correctly  stated,  that  if  the  purchaser  did  not  leave  assets  to  pay  the 
purchase  money,  and  all  his  debts,  funeral  expenses  and  legacies,  the 
deficiency  was  to  be  made  good  out  of  the  purchased  estate.    See 
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the  purchased  estate,  and  a  competent  part  thereof  was 
decreed  to  be  sold  accordingly. 

Now  in  this  case  Lord  Hardwicke,  in  giving  judgment, 
clearly  agreed  with  the  decision  in  Coppin  v.  Coppin,that 
this  equity  did  not  extend  to  a  third  person.  According 
to  the  judgment,  his  Lordship  deviated  from  that  rule  in 
the  case  before  him,  on  the  ground  of  fraud.  But  Lord 
Hardwicke's  decree  cannot  be  satisfactorily  accounted  for 
on  this  narrow  ground.  The  decree  was,  that  if  Thomas 
Moore  (the  original  purchaser)  did  not  leave  assets  to  pay 
the  residue  of  the  purchase  money,  and  ail  his  debts,  fu- 
neral expenses  and  legacies,  then  the  purchased  estate 
and  the  personal  estate  should  be  marshalled,  so  as  to  let 
in  the  simple  contract  creditors  and  legatees.  This  could 
not  be  on  account  of  the  fraud  in  Kemp,  the  devisee  and 
executor. 

It  appears  by  the  Registrar's  book,  that  Pollexfen  had 
not  delivered  the  title-deeds  and  conveyance  of  the  estate 
to  the  purchaser,  but  had  by  agreement  kept  them  in  his 
own  custody  as  a  security  for  the  purchase  money  unpaid; 
and  he  strongly  insisted  by  his  bill,  that  he  never  intended 
the  deeds  to  have  operation  till  all  the  money  was  paid(i). 
And  this,  it  is  apprehended,  must  have  been  the  ground 
on  which  the  decree  was  pronounced.  The  seller  had  an 
equitable  mortgage  on  the  estate,  and  the  case  therefore 
came  within  the  general  rule,  as  to  marshalling  (/). 

(k)  Reg.  Lib.  B.  1745,  fol.  283.  III.  on  appeal  from  the  Rolls,  b 

(/)  Lutkins  u.  Leigh,  For.  53 ;  referred  to ;    and   see  O'Neal  «. 

Aldrichr.  Cooper,  8  Ves.jun.  397.  Mead,   1   P.  Wms.  693,  and  the 

In  my  copy  of  Forrester,  Holds-  cases  in  the  note, 
worth  v.  Holdsworth,  Hil.  23  Geo. 

3  Atk.  273,  n.  3,  last  edition.  Upon  searching  the  Registrar's  book,  it 
appears  that  the  decree  was  qualified  as  stated  in  the  text ;  and  this 
emendation,  with  the  observations  in  the  text,  will,  it  is  hoped,  conduce 
to  a  right  understanding  of  this  case.     See  Reg.  Lib.  B.  1745,  fol.  28* 
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Thus  explained,  the  case  of  Pollexfen  v.  Moore  does 
not  in  the  least  clash  with  Coppin  v.  Coppin,  but  appears 
to  establish  an  important  distinction  on  this  subject,  viz. 
that  where  the  purchaser  has  an  equitable  mortgage  on 
the  estate,  or  in  case  of  fraud,  the  purchased  estate  and 
the  personal  estate  may  be  marshalled  in  favour  of  simple 
contract  creditors  and  legatees. 

The  general  question  under  discussion  arose  in  a  case 
before  Lord  Eldon,  but  it  was  not  necessary  to  decide  it. 
Pollexfen  v.  Moore,  as  reported,  was  the  only  case  cited. 
The  Lord  Chancellor  assimilated  the  lien  to  a  charge,  and 
said,  that  the  cases  of  marshalling  seem  to  have  gone  this 
length :  that,  where  there  is  a  charge  upon  an  estate  de- 
scended, a  legatee  shall  stand  in  the  place  of  the  person 
having  that  charge,  resorting  to  the  personal  estate.  His 
Lordship,  however,  gave  no  opinion  upon  the  point,  al- 
though it  is  clear  that  the  inclination  of  his  opinion  was 
in  favour  of  the  legatee  under  the  general  rule(w).  In  a 
still  later  case  the  very  point  came  before  Sir  Wm.  Grant, 
Master  of  the  Rolls,  and  called  for  a  decision  (w).  The  only 
case  cited  was  Pollexfen  v.  Moore,  as  reported  in  Atkyns. 
His  Honor  said,  that  it  was  a  very  obscure  report ;  and 
it  had  perplexed  him  very  much  formerly.  The  decision 
was  against  that  dictum  of  Lord  Harduicke.  This  could 
not  be  distinguished  from  the  common  case  of  marshal- 
ling; that  a  person  having  resort  to  two  funds  shall  not 
by  his  choice  disappoint  another,  having  one  only :  and 
a  decree  was  pronounced  accordingly. 

The  reader  will  observe,  that  the  case  of  Coppin  v. 
Coppin  was  not  cited  in  either  of  the  foregoing  cases ; 
and  should  the  observations  which  have  been  made  on 

(m)  See  Austen  r.  Halsey,  6  Ves.  (n)  Trimmer  r.  Bayne,  9  Ves. 
jun.  475;  and  see  Cox's  n.  (1)  to  jun.209;  and  see  Headley  t?.  Road- 
2  P.  Wins.  295.  head,  Coop.  50. 
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Pollexfen  v.  Moore  be  thought  correct,  it  would  seem  that 
Lord  Hardwicke's  decision  was  not  in  opposition  to  his 
dictum  in  the  same  case,  expressive  of  the  rule  established 
by  Lord  Chancellor  King.     Perhaps  the  common  case  of 
marshalling  may  be  thought  not  to  apply  to  the  point  in 
question,  when  it  is  considered  that  the  equitable  lien  was 
originally  raised  by  the  construction  of  equity  in  favour  of 
the  vendor  only,  and  not  in  favour  of  third  persons.    It 
seems  to  have  been  thought  in  Coppin  v.  Cop  pin,  and  ap- 
parently with  some  reason,  that  extending  the  vendor's 
lien  to  third  persons  would  be  breaking  in  upon  the  statute 
of  frauds.     The  general  rule  as  to  marshalling  applies  to 
cases  where  the  person  resorting  to  the  personal  estate 
has  an  actual  charge  or  lien  on  the  real  estate :  but  in  this 
case,  if  equity  first  deems  the  purchaser  a  trustee  for  the 
vendor  as  to  so  much  of  the  estate  as  will  satisfy  the  pur- 
chase money  unpaid,  and  then  permits  a  disappointed 
legatee  to  stand  in  the  place  of  the  vendor,  it  is  creating 
a  charge  on  the  land  in  direct  opposition  to  the  statute  of 
frauds.     On  sale  of  the  estate,  the  purchase  money  be- 
comes a  debt  payable  out  of  the  purchaser's  personal 
estate ;  and  the  equitable  lien  ought,  it  is  conceived,  to 
be  extended  to  only  so  much  of  the  purchased  estate  as 
the  personal  estate  is  insufficient  to  answer.     The  vendor 
has  not  an  original  charge  on  the  estate,  but  only  an 
equity  to  resort  to  it,  in  case  the  personal  estate  prove 
deficient.     In  this  view  of  the  case  an  independent  sub- 
stantive charge  on  the  land  is,  in  fact,  created  by  equity 
in  favour  of  a  legatee,  although,  if  the  legacy  was  ac- 
tually imposed  on  the  estate  by  a  will  not  duly  executed 
according  to  the  statute  of  frauds,  the  Court  is  bound  to 
say,  that  the  will  cannot  be  read  as  to  the  charge. 

It  is  with  great  deference  that  these  observations  are 
submitted  to  the  reader,  after  the  high  opinions  which 
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have  been  given  upon  this  point ;  but  as  the  case  of 
Coppin  v.  Coppin  was  not  cited  in  the  recent  cases,  and 
the  effect  of  a  decision  over-ruling  that  of  Lord  Chancellor 
King,  does  not  appear  to  have  presented  itself  to  the 
mind  of  the  Court,  it  still  seems  open  to  contend,  that 
the  equity  under  consideration  cannot  be  extended  to 
a  third  person,  unless  by  reason  of  a  fraud,  or  on  the 
ground  of  the  vendor  having  an  equitable  mortgage  on 
the  estate, 

Since  these  observations  were  written,  Lord  Eldon,  in 
deciding  the  general  question  of  lien,  observed  that  he 
had  some  doubt  upon  another  point,  whether  the  Court 
will  in  case  of  the  death  of  the  vendee  marshal  the  assets, 
so  as  to  throw  the  lien  on  the  purchased  estate.  It  has 
been  often  said,  and  the  case  of  Coppin  v.  Coppin  stated 
as  an  authority,  that  a  Court  will  not  do  that.  The  Lord 
Chancellor  in  his  judgment  takes  no  notice  of  that  point. 
In  that  case  the  heir  happened  to  be  the  heir  of  the 
vendee,  so  that  the  estate  was  at  home,  and  it  was  held 
that  being  also  the  executor,  he  was  entitled  to  retain  the 
purchase  money  out  of  the  personal  assets.  That  deci- 
sion requires  a  good  deal  of  consideration.  If  the  estate 
had  been  in  a  third  person,  the  general  doctrine  as  to  a 
person  having  two  funds  to  resort  to,  might  be  thought 
to  have  an  immediate  application,  and  the  express  terms 
of  the  decree  in  Pollexfen  v.  Moore  might  be  found  very 
inconsistent  with  it  (0).  On  a  subsequent  occasion,  Lord 
Eldon  observed,  (in  allusion  to  Lord  Hardwicke's  ob- 
servation in  Pollexfen  v.  Moore,  before  noticed),  that  if 
the  meaning  was  that  he  (Lord  H.)  would  follow  the  case 
of  Coppin  v.  Coppin,  and  that  if  the  vendor  exhausted 
the  personal  assets,  the  legatee  of  the  purchaser  should 
not  come  upon  the  estate,  there  is  great  difficulty  in  ap-  • 

(0)  15  Ves.  jun.  338,  339. 
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plying  the  principle,  as  it  would  then  be  in  the  power  of 
the  vendor  to  administer  the  assets  as  he  pleases  :  having 
a  lien  upon  the  real  estate  to  exhaust  the  personal  assets, 
and  disappoint  all  the  creditors  ;  who,  if  he  had  resorted 
to  his  lien,  would  have  been  satisfied,  and  in  that 
respect,  with  reference  to  the  principle,  the  case  is 
anomalous  (/?)• 


III.  The  observation  of  Lord  Hardwicke  before  noticed, 
that  this  equity  would  not  extend  to  a  third  person,  but 
was  confined  to  the  vendor  and  vendee  only,  is  frequently 
adduced  to  prove,  that  the  lien  does  not  exist  when  the 
estate  passes  into  the  hands  of  a  third  person  ;  but  by  the 
latter  part  of  the  same  passage  (y),  it  clearly  appears,  that 
this  was  not  Lord  Hardwicke's  meaning ;  and  in  Walker 
v.  Preswick  (r),  Lord  Hardwicke  said,  that  this  lien  pre- 
vailed against  the  purchaser,  his  heir,  or  any  claiming 
under  him,  with  notice  of  this  equitable  title ;  which 
evinces  his  meaning  to  be,  that  the  purchased  estate,  and 
the  personal  estate  of  the  purchaser,  could  not  be  mar- 
shalled in  favour  of  a  third  person,  although,  as  we  have 
seen,  he  allowed  it  in  Pollexfen  v.  Moore,  by  reason  of 
the  equitable  mortgage. 

It  appears  then,  that  this  equitable  lien  prevails  against 
the  purchaser  and  his  heir,  and  all  persons  claiming 
under  him  with  notice,  although  for  valuable  considera- 
tion (s). 

But  it  of  course  would  not  prevail  against  a  bondfdt 
purchaser  without  notice  :  and  the  mere  deduction  of  the 
title  to  the  estate  from  the  first  vendor  by  recital,  will  not 

(p)  15  Ves.  jun.  345.  2  Ves.  622;  Gibbons  v.  Baddall, 

(q)   Vide  supra,  p.  560.  2  Eq.  Ca.  Abr.  682,  n.  (b)  to  (D); 

(r)  2  Ves.  622.  Elliot  v.  Edwards,  3  Bos.  &  Pull 

(s)  Heale   r.   Botelers,   Cary's  181  ;  Mackreth  r.  Symmons,  13 

Cha.  Rep.  25 ;  Walker  r.  Preswick,  Ves.  jun.  329. 
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be  sufficient  to  affect  him,  for  that  does  not  show  it  was 
not  paid  for  (f). 

Persons  coming  in  under  the  purchaser  by  act  of  law, 
as  assignees  of  a  bankrupt  (a),  are  bound  by  an  equitable 
lien,  although  they  had  no  notice  of  its  existence ;  be- 
cause, as  Sir  William  Grant  observed  on  another  point, 
the  assignment  from  the  commissioners,  like  any  other 
assignment  by  operation  of  law,  passes  the  rights  of 
a  bankrupt  precisely  in  the  same  plight  and  condition  as 
he  possessed  them.  Even  where  (as  in  this  instance)  a 
complete  legal  title  vests  in  them,  and  there  is  notice  of 
an  equity  affecting  it,  they  take,  subject  to  whatever  equity 
the  bankrupt  was  liable  to  (^r). 

But  where  a  trustee  for  infants,  to  sell  the  lease  of  a 
brewhouse,  plant  and  fixtures,  contracted  to  sell  them  and 
let  the  purchaser  into  possession,  and  upon  a  bill  filed  by 
the  trustee  there  was  a  decree  for  a  specific  performance, 
but  the  purchaser  became  bankrupt  before  the  money  was 
paid,  the  Vice-Chancel  lor  held  that  there  was  no  lien 
against  the  plant,  which  fell  within  the  provision  of  the 

21  Jac.  I.  c.  i9(y). 

And  creditors  claiming  under  a  conveyance  from  the 
purchaser,  are  bound  in  like  manner  as  assignees  (2),  be- 
cause they  stand  in  the  same  situation  as  creditors  under 
a  commission. 

In  Nairn  v.  Prowse  (a)  the  question  arose,  whether  the 
lien  of  which  we  are  now  treating,  should  prevail  against 
an  equitable  mortgage,  by  deposit  of  title-deeds  ;  but  the 
case  went  off  on  another  ground,  and  the  point  was  not 

(/)  See  I  Bro.  C.  C.  302.  (y)  Ex  parte  Dale,  1  Buck,  365. 

(u)  Blackburne  r.Gregson,  1  Bro.  (z)  Fawell  r.  Heelis,  Ambl.  724- ; 

CX.  420;  Bowles  u.  Rogers,  6  Ves.  and  see  1  Bro.  C.  C.  302. 

jun.  95,  n.  (a);  Ex  parte  Hanson,  (a)  6  Ves.  jun.  752;  see  2  Vee* 

12  Ves.  jun.  346.  &  Bea.  U9. 

(x)  See  9  Ves.  jun.  100  ;  2  Ves. 
&  Bea.  309. 
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decided.  In  Stanhope  v.  Earl  Vemey  (A),  Lord  North- 
ington  held,  that  a  declaration  of  trust  of  a  term  in  favour 
of  a  person,  was  tantamount  to  an  actual  assignment; 
unless  a  subsequent  incumbrancer,  bondjidc,  and  without 
notice,  procured  an  assignment ;  and  that  the  custody  of 
the  deeds  respecting  the  term,  with  a  declaration  of  the 
trust  of  it  in  favour  of  a  second  incumbrancer,  was  equi- 
valent to  an  actual  assignment  of  it ;  and  therefore  gave 
him  an  advantage  over  the  first  incumbrancer,  which 
equity  would  not  take  from  him. 

Now  it  must  at  one  view  be  seen  how  strong  the  ana- 
logy is  between  the  point  in  question  and  this  case.  The 
only  difference  between  them  appears  to  be,  that  in  the 
case  before  Lord  Northington,  both  the  trusts  were  de- 
clared by  the  parties ;  whereas  in  the  case  under  consi- 
deration, the  trust  or  lien  is  raised  by  equity,  and  not  by 
express  declaration,  and  the  trust  or  equitable  mortgage 
is  generally  created  by  the  declaration  of  the  parties; 
which  circumstance,  if  it  turn  the  scale  either  way,  is 
certainly  in  favour  of  the  mortgagee :  so  that,  upon  the 
authority  of  this  case,  we  may  perhaps  venture  to  say, 
that  an  equitable  mortgage,  by  deposit  of  deeds  to  a 
person,  bon&jide,  and  without  notice,  will  give  him  a  pre* 
ferable  equity ;  and  will  over-reach  the  vendor's  equitable 
lien  on  the  estate  for  any  port  of  the  purchase  money  (c). 

A  deposit  of  title-deeds  by  a  simple  contract  debtor  of 
the  Crown,  for  securing  part  of  the  purchase  money  for 
another  estate,  binds  the  Crown  as  an  equitable  mortgage, 
although  the  purchaser  also  give  his  bond  to  the  seller  for 
the  money  (d). 

(b)  Butler's  note  (I)  to  Co.  Litt.  15  Ves.  jun.  329,  there  was  no 
290  b,  Ch.  July  27,  1761 ;  gee  and  deposit  of  the  deeds. 
consider  Frere  r.  Moore,  S  Price,  \d)  Casberd  v.  Ward,  6  Price> 
47  5-           „  41 1 ;  Fector  r.  Philpott,  12  Wee 

(c)  In  Mackreth  r.  Summons,  1&7. 
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Before  closing  this  subject  it  may  be  observed,  that  if 
a  purchaser  deposit  the  deeds  with  a  third  person,  as  a 
collateral  security  for  part  of  the  purchase  money,  the 
seller,  although  he  obtain  possession  of  the  conveyance 
to  him  from  the  depositary,  and  pledge  it  to  persons  who 
advance  money  upon  it  bond  fide,  cannot  give  them  a 
lien  beyond  the  amount  of  the  purchase  money  actually 
unpaid  (e). 

(e)  Hooper  v.  Ramsbottom,  4  Camp.  Ca.  121 ;  6  Taunt  12. 
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OF   THE   CONSTRUCTION    OF    COVENANTS    FOR   TITLE. 


SECTION  I. 

Where  they  run  with  the  Land. 

IN  a  preceding  chapter  we  have  seen  to  what  covenants 
a  purchaser  is  entitled  {a) ;  and  we  are  now  to  consider 
the  construction  of  covenants  entered  into  by  a  vendor. 

Covenants  for  title  are  termed  real  covenants,  and  pass 
to  the  assignees  of  the  land  by  the  common  law,  who 
may  maintain  actions  upon  them  against  the  vendor  and 
his  real  and  personal  representatives  (b)  (I).  And  as  the 
covenants  relate  to  the  land,  it  seems  that  an  assignee 
may  maintain  an  action  on  the  covenants,  although  the 

(a)  Ch.  0.  Campbell  v.  Lewis,  3  Barn.  &  Aid. 

(b)  Middlemore  v.  Goodale,  1  392 ;  Lewis  r.  Campbell,  8  Taunt. 
Ro.  Abr.521,(K.)pl.6;  Cro.  Car.      715. 

503.  505  ;    Sir  Wm.  Jones,  406 ; 

(I)  A  respectable  writer  has  observed,  that  cestuis  que  use  are  grantees 
within  the  statute  32  Hen.  VIII.  c.  34 ;  and  are  therefore  entitled  to 
the  benefit  of  all  covenants  entered  into  by  persons  selling  lands,  for 
securing  the  title  of  such  lands,  4  Cruise's  Dig.  p.  80,  s.  44.  The  sta- 
tute of  Henry,  however,  appears  only  to  relate  to  covenants  which  are 
a  charge  upon  or  incident  to  reversions ;  and  a  purchaser  of  a  reversion 
is  under  this  act  clearly  entitled  to  the  benefit  of  covenants  entered 
into  by  a  lessee  with  the  vendor,  although  the  estate  is  vested  in  him 
by  way  of  use  under  the  statute  of  uses ;  because  this  last  statute  pats 
him  in  the  place  of  his  feoffee.  Lee  v.  Arnold,  4  Leo.  27  ;  S.  C.  Mo. 
97,  nom.  Appowel  v.  Monnoux;  Roll  v.  Osborne,  Mo.  859.  Where 
an  estate  is  upon  a  purchase  conveyed  to  A  to  uses,  the  covenants  for 
title  ought  to  be  entered  into  with  A.  The  statute  of  uses  will  ci 
course  turn  the  uses  into  possessions,  and  the  cestuis  que  trust  will  then 
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covenants  were  entered  into  with  the  original  grantee 
and  his  heirs  only  (c) ;  and  the  right  of  action,  even  for 
a  breach  in  the  ancestor's  life-time,  will  descend  to  the 
heir,  and  not  to  the  executor,  where  no  actual  damage 
was  sustained  by  the  ancestor  (d).  So  covenant  will  lie 
by  the  devisee  of  lands  in  fee,  though  broken  in  the  tes- 
tator's life-time.  For  the  covenant  passes  with  the  land 
to  the  devisee,  and  is  broken  in  the  time  of  the  devisee  ; 
for  so  long  as  the  seller  has  not  a  good  title  there  is  a 
continuing  breach.  And  it  is  not  like  a  covenant  to  do 
an  act  of  solitary  performance,  which  not  being  done, 
the  covenant  is  broken  once  for  all,  but  is  in  the  nature 
of  a  covenant  to  do  a  thing  toties  quoties,  as  the  exigency 
of  the  case  may  require  (e). 

And  as  covenants  entered  into  by  a  vendor  with  a  pur- 
chaser run  with  the  land  in  the  possession  of  his  represen- 
tatives or  assignees,  so  on  the  other  hand  covenants  entered 
into  by  a  purchaser  with  the  vendor,  respecting  the  land, 
will  also  run  with  the  land,  and  charge  the  representatives 
or  assignees  of  the  purchaser  in  respect  of  it. 

It  is  not,  however,  sufficient  that  a  covenant  is  concern- 
ing the  land  ;  but  in  order  to  make  it  run  with  the  land, 
there  must  be  a  privity  of  estate  between  the  covenanting 
parties  {/).     Therefore,  it  seems  that  if  the  estate  was, 

(c)  Co.  Litt.  384  b;  385  a;  (e)  Kingdon  v.  Nottle,  4  Mau. 
Spencers  case,  5  Rep.  16  ;   Bally     &  Selw.  53. 

v.  Wells,  3  Wils.  25  ;   Tatem  v.  (./)  Per  Lord  Kenyon,  Webb  v. 

Chaplin,  2  H.  Blackst.  1 33.  Russell,  3  Term  Rep.  393  ;  Stokes 

(d)  Kingdon  r.  Nottle,  1  Mau.&  v.  Russell,  ibid.  678  ;  affirmed  in 
Selw.  355;  King  r.  Jones,  5  Taunt,  the  Exchequer  Chamber,  1  H. 
418;    1  Marsh.  107;    4  Mau.  &  Blackst.  562. 

Selw.  188. 

be  deemed  assignees,  and  may  take  advantage  of  the  covenants  by 
force  of  the  common  law,  just  as  if  the  statute  of  uses  had  not  been 
passed,  and  the  estate  had  been  conveyed  to  them  at  once  by  A. 
This,  therefore,  appears  to  be  wholly  independent  of  the  statute  of 
32  Hen.  VIII. 
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at  the  time  of  the  conveyance,  mortgaged  in  fee,  and 
the  purchaser  should  enter  into  a  covenant  respecting  the 
land  with  the  vendor,  the  covenant  would  not  bind  the 
assignees  of  the  land,  but  would  be  a  mere  covenant  in 
gross ;  for  the  vendor  would,  in  contemplation  of  law, 
be  a  mere  stranger,  and  consequently  there  could  be  no 
privity  of  estate  between  him  and  the  purchaser. 

And  even  where  there  is  a  privity  of  estate  at  the  time 
of  the  covenant,  yet  if  a  subsequent  purchaser  do  not 
take  the  estate  of  the  original  purchaser,  he  will  not  be 
bound  by  the  covenant.     It  seems  difficult  to  conceive 
that  this  case  can  exist.     It  occurred,  however,  in  the  late 
case  of*  Roach  v.  Wadham  (g) ;  an  estate  was  conveyed 
to  such  uses  as  the  purchaser  should  appoint ;  and  in 
default  of  appointment,  to  himself  in  fee,  yielding  and 
paying  to  the  vendors,  their  heirs  and  assigns,  a  perpetual 
fee-farm  rent,  which  rent  the  purchaser,  for  himself,  his 
heirs  and  assigns,  covenanted   to  pay;    the   estate  was 
afterwards  conveyed  to  a  purchaser ;  and  as  it  was  holden 
that  the  purchaser  was  in  under  the  power,  and  not  by 
virtue  of  the  first  purchaser's  estate,  it  was  admitted,  on 
all  hands,  that  an  action  brought  against  him  by  the  ori- 
ginal vendor,  for  the  fee-farm  rent,  was  not  maintainable, 
for  he  had  not  the  estate  of  the  first  purchaser,  but  took 
as  if  the  original  conveyance  had  been  made  to  himselt 
This  decision  leads  to  the  observation,  that  wherever  a 
purchaser  is  to  enter  into  a  covenant,  which  it  is  intended 
shall  run  with  the  land,  the  vendor  ought  to  insist  upon 
the  purchaser  taking  a  conveyance  in  fee,  and  should 
not  permit  the  estate  to  be  limited  to  the  usual  uses  to 
bar  dower. 

The  proposition  before  stated,  that  it  is  not  sufficient 
that  a  covenant  is  concerning  the  land,  but,  in  order  to 

(g)  6  East,  289. 
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make  it  run  with  the  land,  there  must  be  a  privity  of  estate 
between  the  covenanting  parties,  seems  to  apply  as  well 
to  covenants  entered  into  by  a  vendor,  as  to  covenants 
entered  into  by  a  purchaser.  But  the  consequences  of 
this  doctrine  are  truly  alarming.  In  a  great  proportion 
of  cases,  the  vendor  has  either  mortgaged  the  estate  in 
fee,  or  is  a  mere  cestui  que  trust ;  and  if  his  covenants 
were  to  be  deemed  covenants  in  gross,  the  assignees  of 
the  land  could  only  compel  performance  of  the  covenants 
by  the  circuitous  mode  of  using  the  name  of  the  first 
purchaser  or  his  representatives,  whom  at  the  distance  of 
some  years  it  might  be  very  difficult  to  trace. 

It  seems  impossible  to  get  over  the  objection,  by  the 
form  of  the  covenant ;  for  although  the  vendor  covenant 
with  the  purchaser,  his  heirs  and  assigns,  yet  the  assignee 
of  the  lands  will  not  be  entitled  to  the  benefit  of  the  cove- 
nant, unless  it  run  with  the  land  under  the  general  rule 
of  law  (A).  The  only  mode  by  which  the  difficulty  can 
be  avoided  is,  to  require  the  vendor  to  take  a  conveyance 
to  himself  in  fee,  or  to  the  usual  uses  to  bar  dower,  pre- 
viously to  executing  a  conveyance  to  the  purchaser ;  and 
this,  I  believe,  has  been  sometimes  done  since  it  was  first 
suggested  in  this  work.  If  indeed,  the  objection  should 
be  thought  to  exist,  it  might  also  be  thought,  that  where 
the  vendor  conveys  the  estate  to  the  purchaser  under  the 
usual  power  of  appointment,  the  covenants  will  not  run 
with  the  land  :  but  this,  it  is  conceived,  would  be  carry- 
ing the  rule  much  too  far ;  and  there  seems  to  be  some 
ground  to  contend,  that  even  in  Roach  v.  Wadham,  as 
the  power  was  coupled  with  an  interest,  the  second  pur- 
chaser might  have  been  held  to  have  come  in  under,  and 
to  stand  in  the  place  of  the  first  purchaser,  so  as  to  satisfy 

(h)  See  Tempest's  case,  Clayt.  GO;  and  see  Palm.  558,  and  Roach 
v.  Wadham,  ubi  tup. 
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the  rule  of  law,  although  he  did  not  actually,  as  it  was 
determined,  take  the  estate  of  the  first  purchaser  (i).  The 
point,  however,  was  considered  as  clear,  and  was  not 
discussed  either  at  the  bar  or  upon  the  bench. 


SECTION  II. 
Of  their  general  Construction. 

It  hath  already  been  observed  (k\  that  the  covenants 
usually  entered  into  by  a  vendor,  seised  of  the  inheritance, 
are,  ist,  that  he  is  seised  in  fee  :  2dly,  that  he  has  power 
to  convey :  3dly,  for  quiet  enjoyment  by  the  purchaser, 
his  heirs  and  assigns  :  4-thly,  that  the  land  shall  be  holden 
free  from  incumbrances  :  and  lastly,  for  further  assurance. 

The  five  covenants  are  several  and  distinct,  but  the  firs1 
and  second  of  them  are  synonymous;  for  if  a  man  be 
seised  in  fee,  he  has  power  to  sell  (/).  But  the  converse 
of  this  proposition  is  not  universally  true  (jri). 

A  man  having  merely  a  power  to  appoint  an  estate, 
cannot  be  said  to  be  seised  in  fee  of  the  estate,  although 
he  has  a  right  to  convey :  and  accordingly,  in  cases  of 
this  nature,  it  is  usual  to  omit  the  first  covenant,  and  to 
insert  a  covenant  that  the  power  was  well  created,  and 
is  not  suspended  or  extinguished. 

Covenants  for  title  are  either  general  and  unlimited, 
extending  to  the  acts  of  all  the  world,  or  limited  and  re- 
stricted to  the  acts  of  certain  persons  named  in  the  deed; 

(t)  See  and  consider  Co.  Litt.  (&)  Supra,  ch.  9. 
215  b.  s.  10;  Glover  v.  Cope,   1  (/)  Nervin   v.  Munns,  S  Let- 
Show.  284;    Hurd    r.   Fletcher,  47;  Browning  v.  Wright,  2  Bos. 
Dougl.  43 ;  Duke  of  Marlborough  Sr  Pull.  1 3. 
v.  Lord  Godolphin,  2  Ves.  6 1 ;  and  (m)  See    4   Cruise's  Dig.  78, 
see  3  Wils.  26,  at  the  bottom.  s.  30. 
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and  under  this  branch  of  our  subject  we  may  consider, 
1st,  to  what  and  against  whose  acts  general  and  limited 
covenants  extend  :  2dly,  in  what  cases  restrictive  words 
shall  or  shall  not  extend  to  all  the  covenants  in  the  deed : 
and  3dly,  to  what  remedy  a  purchaser  is  entitled  under 
covenants  for  the  title,  in  case  he  is  evicted,  or  the  title 
prove  bad. 


I.  First  then,  1.  Although  covenants  are  general  and 
unlimited,  and  are  not  restricted  to  the  acts  of  persons 
claiming  lawfully,  yet  it  is  now,  perhaps,  settled  (w), 
although  the  contrary  was  formerly  holden  (0),  that  such 
a  covenant  shall  not  extend  to  a  tortious  eviction,  but  to 
evictions  by  title  only;  because  the  law  itself  defends 
every  one  against  a  wrongful  entry  ;  and,  therefore,  if  a 
purchaser  be  disturbed  in  his  possession  by  a  person 
having  no  title,  he  has  a  remedy  at  law  against  the  wrong 
doer ;  and  if  he  be  legally  evicted,  he  may  recover  against 
the  vendor,  in  an  action  on  the  covenant.  Lord  C.  J. 
Vaughan  (jj)  adduces  the  four  following  reasons  why  the 
covenants  should  not  extend  to  tortious  evictions :  1 .  It 
is  unreasonable,  as  the  vendor  cannot  prevent  the  entry ; 
2.  the  vendee  has  his  remedy  against  the  wrong-doer,  and 
therefore  ought  not  to  charge  an  innocent  person ;  3.  the 
vendee  would  have  a  double  remedy  for  the  same  injury  ; 
4.  it  might  open  a  door  to  fraud,  for  the  purchaser  might 
secretly  procure  a  stranger  to  make  a  tortious  entry,  that 
he  might  charge  the  covenantor  with  an  action.     And 

(»)  Dudley  v.  Foliott,  3  Term  taken  between  express  and  implied 

Rep.  584.    See  Dy.  238  a,  marg. ;  covenants. 

and  Crosse  v.  Young,  2  Show.  425,         (o)  Mountford  v.  Catesby,  Dy. 

and  the  cases  cited  in  the  note  to  328  a.  See  1  Ro.  Abr.  430,  pi.  12; 

3  Term.  Rep.  587;  in  some  of  Shep.  Touch.    166,   170;  Anon, 

which,  however,  the  point  was  not  I    Freem.   450,    pi.  612;   Anon, 

decided,  but  a    distinction    was  2  Ventr.  46 ;  Anon.  Loft,  460. 

/  *»\     VannK      1  OO 
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there  is  a  case  in  the  year-books  in  the  reign  of  Hen.  VIII. 
where  the  question  was,  whether  a  general  covenant 
in  a  lease  should  extend  to  an  eviction  by  one  who  had 
no  right  Englefield  said,  that  he  should  not  have  a  writ 
of  covenant  against  his  lessor  when  he  is  ousted  by  tort, 
for  there  is  no  mischief,  because  he  may  have  a  writ  of 
trespass,  or  an  ejectione  firmer  against  the  person  who 
ousted  him  ;  but  if  be  was  ousted  by  one  who  had  a  title 
paramount  against  whom  he  could  have  no  relief,  then  he 
may  have  a  writ  of  covenant  against  his  lessor,  Quodfwt 
concessum  per  plusieurs  (q). 

2.  But  where  a  vendor  covenants  to  indemnify  a  pur- 
chaser against  a  particular  person  by  name,  there  the 
convenan  shall  extend  to  an  entry  by  that  person,  be  it 
by  droit  or  tort,  for  it  is  to  be  presumed  that  such  person 
had  an  interet  (r). 

3.  And  where  the  covenantor  himself  does  any  act 
asserting  a  title,  it  will  be  a  breach  of  the  covenant,  al- 
though he  covenanted  against  lawful  disturbances  only, 
and  the  act  done  by  him  was  tortious,  and  might  be  the 
subject  of  an  action  of  trespass  (f).  The  contrary,  however, 
was  formerly  holden(f).  It  must,  nevertheless,  be  an  act 
asserting  a  title ;  therefore,  if  the  seller  went  on  the  estate 
to  sport,  the  purchaser  could  not  maintain  covenant  («). 

4.  So  a  covenant  against  all  claiming  or  pretending  to 
claim  any  right  extends  to  a  tortious  eviction  (v). 

5.  And  whatever  opinion  may  anciently  have  been  en- 

(q)  T.  26  H.  8,  pi.  11.  Show.  425  ;  S.  C.  MS. 

(r)  Foster  v.  Mapes,  Cro.  Eliz.  (t)  Davie  v.  SachevereU,  1  Bo. 

212;  Hob.  35;  1  Ro.  Abr.  430,  Abr.  429,  pi.  7. 

pi.  1 3.     See  Hayes  v.  BickerstafF,  (u)  See  Seddon  v.  Senate,  15 

Vaugh.    118;     Nash  0.   Palmer,  East,  72. 

5  Mau.  &  Selw.  37*.    Fowle  v.  (v)  Chaplain  v.  Soutbgate,  10 

Welsh,  1  Barn.  &  Cres.  29.  Mod.  384;  Com.  230;  Peny  * 

(*)  Lloyd  v.  Tomkies,  1  Term  Edwards,  1  Str.  400. 
Rep.   671  ;  Crosse  v.  Young,   2 
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tertained  (x)9  yet  it  is  now  clear,  that  a  suit  in  equity,  by 
which  the  purchaser  is  disturbed,  is  within  a  covenant  for 
quiet  enjoyment  against  disturbances  generally  (y).  It 
is,  however,  customary  to  expressly  extend  covenants  for 
title  to  equitable  charges,  disturbances,  &c. 

6.  In  a  case  where  the  seller  covenanted  generally  that 
he  was  seised  in  fee,  without  any  condition,  &c.  or  any 
other  estate,  matter,  cause,  restraint,  or  thing  whatsoever, 
whereby  to  alter,  bar,  change,  charge,  burthen,  impeach, 
Incumber  or  determine  the  same,  and  had  good  right  to 
convey  the  same.  It  appeared  that  the  lady  of  the  manor 
had  actually  demised  a  small  part  of  the  land  sold  for 
ninety-nine  years,  determinable  on  lives,  and  the  lessees 
had  entered  and  continued  to  enjoy  the  estates.  It  was 
held  that  the  lease  was  made  by  mistake,  and  did  not 
amount  to  a  disseisin,  and  that  the  covenant  did  not  ex- 
tend to  the  leases.  It  was  said,  what  can  a  man  be  sup- 
posed to  covenant  against  beyond  the  validity  of  the  title? 
and  most  assuredly  not  against  these  surreptitious  pocket 
leases.  The  action  of  covenant,  it  was  added,  only  extended 
to  the  consequence  of  legal  acts,  and  the  reason  is  to  be 
found  in  the  case  of  Hayes  v.  Bickerstaff,  that  the  law 
shall  never  judge  that  a  man  covenants  against  the  wrong- 
ful acts  of  strangers  (z). 

It  will  be  observed,  that  the  leases  were  accompanied 
with  actual  possession  by  the  lessees,  who  had  expended 
money  on  the  property.  They  were  therefore  within  the 
covenant,  and  unless  the  covenants  were  held  to  extend  to 
them,  general  covenants  for  title  would  be  waste  paper. — 
They  are  always  intended  to  guard  against  alitle  adverse 
to  the  covenantor's,  although  it  may  not  be  a  lawful  title. 

(x)  Selby  v.  Chute,  Mo.  859 ;  (y)  Calthorp  v.  Hayton,  2  Mod. 

1  Brownl.  23 ;  Winch,  1 16 ;  1  Ro.  54 ;  Hunt  v.  Danvers,  T.  Rayra. 

Abr.  450,  p.  15 ;  and  see  3  Leo.  370. 

71,  pi.  109.  (*)  Jerritt  v.  Wetre,  3  Price,575* 
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Clearly  the  leases  were  a  charge  on  the  property  at  ikt 
time  of  the  conveyance,  and  an  ejectment  at  all  events  was 
necessary  to  dispossess  the  lessees.  They  therefore  were 
an  incumbrance  within  the  covenant  It  is  not  like  the 
case  of  interruptions  by  persons  not  claiming  lawfully  sub- 
sequently to  the  conveyance. 

7.  A  covenant  for  right  to  convey  extends  not  only  to 
the  title  of  the  covenantor,  but  also  to  his  capacity  to  grant 
the  estate.  Therefore,  where,  upon  a  conveyance  by  a 
man  and  his  wife,  the  husband  covenanted  that  they  had 
good  right  to  convey  the  lands,  and  the  wife  was  under 
age,  the  covenant  was  adjudged  to  be  broken  (a). 


In  respect  to  the  persons  against  whose  acts  limited 
covenants  will  extend,  it  seems  that, 

1 .  A  covenant  for  quiet  enjoyment  against  A.  and  any 
other  person  by  his  means,  title  or  procurement,  is  broken 
by  the  entry  of  a  person  in  whose  name  A.  purchased 
jointly  with  his  own  name  (6). 

2.  In  this  case  Mr.  Justice  Doddridge  put  many  cases. 
If  a  tenant  in  tail  to  whom  the  estate-tail  was  made, 
makes  an  estate  and  covenants  as  before,  and  the  issue 
ousts  the  covenantee,  the  covenant  is  broken,  because, 
being  his  purchase,  the  descent  to  his  issue  is  by  his 
means,  although  not  by  his  title.  But  if  the  issue  make 
an  estate  and  covenant,  and  the  issue  of  the  issue  enter,  it 
is  not  broken,  because  they  are  not  in  by  his  means,  but 
by  descent  But  if  there  be  a  lessee  for  life,  remainder 
over,  and  the  lessee  make  an  estate  and  covenant,  and 
die,  and  he  in  remainder  enter,  it  is  not  broken,  because 
he  is  in  by  the  feoffor,  not  by  the  lessee.  But  if  a  man 
enfeoff  upon  condition  to  be  enfeoffed  for  life,  remainder 

(a)  Nash  t\  Ashton,  Sir  Tho.     339 ;   Oa.  Jac   657.     Spencer 
Jones,  195.  v.  Marriott,    ]    Bank  &  Cm* 

(b)  Butler  v.  Swiiiaerton,  Palm.     457- 
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over,  there  it  shall  be  otherwise,  because  by  his  procure- 
ment and  means ;  et  sic  de  similibtis. 

3.  So  if  A  covenant  for  quiet  enjoyment  against  all 
claiming  by,  from  or  under  him,  a  claim  of  dower  by  his 
wife  is  within  the  covenant ;  but  otherwise,  if  the  mother 
of  A  claim  her  dower,  because  she  does  not  claim  by, 
from  or  under  him  (c). 

4.  A  covenant  for  quiet  enjoyment  against  Ay  or  any 
person  claiming  under  him,  extends  to  a  person  deriving 
title  under  an  appointment  made  by  A,  by  virtue  of  a 
power,  in  the  creation  of  which  he  concurred,  although 
the  estate  did  not  move  from  A,  and  the  estate  of  the  ap- 
pointee is,  according  to  the  general  rule,  considered  as 
limited  to  him  by  the  deed  creating  the  power. 

This  was  settled  in  the  case  of  Hurd  v.  Fletcher  (d). 
Sir  John  Astley  and  his  wife  levied  a  fine  of  her  estate  to 
the  use  of  Sir  John  for  life,  with  power  of  leasing;  re- 
mainders over,  with  a  joint  power  of  revocation  to  Sir  John 
and  Lady  Astley.  They  exercised  this  power,  and,  sub- 
ject to  the  husband's  life-estate,  and  power  of  leasing  and 
other  uses,  which  afterwards  determined,  limited  the 
estate  to  Lord  Tankerville  in  tail.  Sir  John  afterwards 
granted  a  lease  not  warranted  by  the  power,  and  cove- 
nanted for  quiet  enjoyment  by  the  lessee,  without  any 
interruption  by  him,  or  any  person  or  persons  claiming, 
or  to  claim  by,  from  or  under  him.  Lord  Tankerville's 
remainder  in  tail  having  fallen  into  possession,  he  evicted 
the  lessee  on  account  of  the  defective  execution  of  the 
power,  whereupon  the  lessee  brought  an  action  against 
Sir  John's  executors ;  and  it  was  holden,  that  Sir  John 
was  a  necessary  party  to  the  second  declaration  of  uses ; 
and,  therefore,  Lord  Tankerville  claimed  under  him, .  and 
the  eviction  was  within  the  covenant. 

(c)  Godb.  333 ;  Palm.  340. 

(d)  Dougl.  43 ;  see  Evans  v.  Vaughan,  4  Barn.  &  Cress.  261* 
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-  5.  It  may  be  proper  to  mention,  that  the  case  of  Butler 
v.  Swinnerton,  which  (to  borrow  an  expression  of  Lord 
Kenyon's)  is  the  magna  charta  of  the  liberal  construction 
of  covenants  for  title,  is  also  stated  in  Shep.  Touch.  171, 
which  goes  on  to  state,  "  and  so  it  is  also,  if  A  purchase 
land  of  J3,  to  have  and  to  hold  to  A  for  life,  the  remainder 
to  C  the  son  of  A  in  tail,  und  after  A  doth  make  a  lease 
of  this  land  to  D  for  years,  and  doth  Covenant  for  the 
quiet  enjoying,  as  in  the  last  case,  and  then  he  dieth  ;  and 
then  C  doth  oust  the  lessee ;  in  this  case  this  was  held  to 
be  no  breach  of  the  covenant:"  and  for  this  position, 
Swan's  case,  M.  7  and  8  Eliz.  is  cited,  and  no  reference 
is  made  to  any  other  report  of  the  case.  Now  this  case, 
as  it  stands  in  Shep.  Touch,  (a  book  of  acknowledged 
authority)  is  in  direct  opposition  to  the  decision  in  Butler 
v.  Swinnerton ;  but  from  other  reports  of  Swan's  case  (e), 
it  appears  that  there  was  no  actual  covenant  in  the  lease, 
but  merely  a  covenant  in  law  on  the  words  "  concessit  d 
dimisit"  and  therefore  the  Judges  thought  the  action  did 
not  lie,  because  the  covenant  determined  with  the  estate 
of  the  lessee. 

6.  A  covenant  for  quiet  enjoyment,  quietly  and  clearly 
acquitted  of  and  from  all  grants,  &c.  rents,  rent-charges, 
&c.  whatsoever,  has  been  holden  to  extend  to  an  annual 
quit-rent  payable  to  the  lord  of  the  manor,  and  incident  to 
the  tenure  of  the  lands  sold,  although  there  was  no  arrear 
of  the  rent  due  (/). 

7.  A  covenant  for  quiet  enjoyment  against  any  inter- 
ruption of,  from  or  by  the  vendor  or  his  heirs,  or  any 
person  whomsoever,  legally  or  equitably  claiming,  or  to 
claim  any  estate,  &c.  in  the  premises,  by,  from,  under  or 
in  trust  for  him  or  them,  or  l>y,  through  or  with  his  or 

(e)  Mo.  74,  pi.  204;  Dy.  257,      And.  12,  pi.  25. 
pi.  13;  Bendl.  138,  pi.  20S  ;  and         (J)  Hammond  ©.Hfl],Cow.l8a 
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their  acts,  means,  default,  privity,  consent  or  procure- 
ment, was  adjudged  to  extend  to  an  arrear  of  quit-rent 
due  at  the  time  of  the  conveyance,  although  it  was  not 
shown  that  the  rent  accrued  due  during  the  time  the  ven- 
dor held  the  estate.  For  the  Court  said,  if  it  were  in  arrear 
in  his  life-time,  it  was  a  consequence  of  law,  that  it  was 
by  his  default ;  that  is,  by  his  default  in  respect  of  the 
party  with  whom  he  covenants  to  leave  the  estate  unin- 
cumbered (g). 

In  this  case  it  was  argued  by  the  counsel  for  the  ven- 
dor, and  apparently  on  very  solid  grounds,  that  to  make 
the  vendor  liable  to  the  arrear  of  this  rent,  under  his 
covenant,  would  be  tantamount  to  a  decision  that  the 
covenant,  although  limited,  should  extend  to  the  acts  of 
all  the  world.  The  clear  intention  of  the  parties  was, 
that  the  vendor  should  covenant  against  his  own  acts 
only ;  and  yet  it  should  seem  that  the  argument  of  the 
Court  would  apply  as  well  to  a  mortgage,  or  any  other 
incumbrance  created  by  a  prior  owner,  as  to  an  arrear  of 
quit-rent,  in  payment  of  which  a  former  occupier  made 
default. — The  reader  should  be  cautious  how  he  applies 
this  decision  to  cases  arising  in  practice,  as  it  may  lead 
him  to  draw  conclusions  not  authorized  by  prior  de- 
cisions. 

8.  We  should  be  careful  to  distinguish  the  foregoing 
case  from  that  (hi)  where  the  lessor,  reciting  that  he  was 
seised  of  an  estate  of  freehold  and  inheritance  in  the  estate, 
covenanted  for  quiet  enjoyment  against  himself,  his  heirs, 
&c.  or  any  other  person  or  persons  lawfully  claiming  by, 
from  or  under  him,  &c.  or  by  or  through  his,  their  or  any 
of  their  acts,  means,  default  or  procurement.    The  lessees 

(g)  Howes  v.  Brushfield,  3  East,  (h)   Lady  Cavan    v.  Pulteney, 

401.     See  and  consider  Lord  Al-  2  Ves.  jun.  544.   See  Reg.  Lib.  B» 

vanley's  judgment   in  Hesse    v.  1799,  fo.  816. 
Stevenson,  3  Bos.  &  Pull.  565. 
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were  evicted  by  the  remainder-man  under  a  settlement, 
and  it  appeared  that  the  lessor  could  have  obtained  the 
fee-simple  by  suffering  a  recovery.  Lord  Rosslyn  con- 
sidered it  to  be  clear,  that  on  eviction  by  any  person 
claiming  paramount  to  the  lessor,  they  must,  upon  that 
eviction,  have  under  the  covenant  in  the  leases  satisfac- 
tion from  his  assets.  The  ground  of  this  opinion  must 
have  been,  that  the  eviction  was  owing  to  the  default  of 
the  lessor,  in  not  suffering  a  recovery.  He  assumed  to 
be  tenant  in  fee,  and  the  nature  of  his  title  rested  in  his 
own  breast ;  whether  the  default  arose  from  fraud  or  neg- 
ligence was  to  the  lessees  immaterial. 


II.  We  are  now  to  consider  in  what  cases  restrictive 
words  added  to  some  of  the  covenants  only,  shall  extend 
to  all  the  covenants  in  the  deed. 

It  may  be  first  necessary  to  premise,  that  where  cove- 
nants are  limited  to  particular  acts,  as  to  the  acts  of  the 
vendor  for  instance,  the  covenants  are  restrained  in  the 
following  manner :  "  that  for  and  notwithstanding  any 
act,  deed,  matter  or  thing  whatsoever,  by  him  the  said 
A,  the  vendor,  made,  done,  committed  or  executed,  or 
knowingly  or  willingly  suffered  to  the  contrary  thereof," 
he  is  seised  in  fee.  And  that,  "  for  and  notwithstanding 
any  such  act,  deed,  matter  or  thing  whatsoever,  as  afore- 
said," he  has  power  to  convey.  And  that  the  purchaser, 
his  heirs  and  assigns,  shall  quietly  enjoy  "  without  the 
interruption,  &c.  of  A  or  his  heirs,  or  any  person  claim- 
ing by,  from  or  under,  or  in  trust  for  him  or  them.* 
"  And  that"  (1)  free  from  incumbrances  made  or  suffered 

(I)  This  pronoun  is  used  emphatically.  You  shall  enjoy  the  estate, 
and  that  free  from  incumbrances.  Dr.  Johnson  has  extracted  a  p«* 
sage  from  the  Duty  of  Man,  in  which  the  word  is  used  in  the  mme 
6cnse :  "  We  must  direct  our  prayers  to  right  ends ;  and  that  either  id 
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"  by  A.,  or  any  person  claiming  by,  from  or  under,  or  in 
trust  for  him."  And  lastly,  that  "  A,  and  all  persons 
claiming  any  estate  in  the  premises  by,  from  or  under,  or 
in  trust  for  him,"  shall  execute  further  assurances.  But 
although  this  is  the  usual  and  technical  manner  of  re- 
straining covenants,  yet  an  agreement,  in  any  part  of  a 
deed,  that  the  covenants  shall  be  restrained  to  the  acts  of 
particular  persons,  will  be  good,  although  the  covenants 
themselves  are  general  and  unlimited  (i). 

2.  General  covenants  will  not,  however,  be  cut  down, 
unless  the  intention  of  the  parties  clearly  appears. 

Therefore,  in  the  case  of  Cooke  v.  Fowndes  (k)9  where 
the  vendor  covenanted  that  he  was  seised  of  a  good  estate 
in  fee,  according  to  the  indenture  made  to  him  by  J3,  (of 
whom  he  purchased),  it  was  determined  to  be  a  general 
covenant;  for  the  reference  to  the  conveyance  by  B  served 
only  to  denote  the  limitation  and  quality  of  the  estate,  and 
not  the  defeasibleness  or  indefeasibleness  of  the  title. 

In  a  modern  case,  where,  in  an  assignment  of  a  lease 
by  executors,  they  had  covenanted  for  quiet  enjoyment 
without  any  let,  &c.  of  them,  or  either  of  them,  their  or 
either  of  their  executors,  administrators  or  assigns,  or  any 
other  person  or  persons  whomsoever,  it  was  insisted  at  the 
bar  that  executors  can  only  be  understood  to  covenant 
against  their  own  acts ;  and  therefore,  that  the  word  "  any 
other  person  or  persons  whomsoever,"  must  be  restrained 
to  persons  claiming  under  them.  And  it  is,  perhaps,  not 
too  much  to  say,  that  the  opinion  of  the  Court  inclined  to 
this  construction  (/).     Wherever,  therefore,  executors  or 

(i)  Brown  v.  Brown,  1  Lev.  57.  (/)  Noble  v.  King,  1  H.  Black. 

(*)  1  Lev.  40  ;  1  Keb.  95.  34. 


respect  of  the  prayer  itself,  or  the  things  we  pray  for."    It  has,  how- 
ever, been  thought  that  the  word  has  crept  into  the  common  form  oT 
covenants  through  inadvertence. 
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trustees  agree  to  enter  into  covenants  extending  beyond 
their  own  acts,  the  agreement  of  the  parties  should  be 
distinctly  stated  in  the  recitals. 

3.  In  a  case  (m)  where  A  and  B  were  joint- tenants  for 
years  of  a  mill,  A  assigned  all  his  interest  to  C,  without 
the  assent  of  B,  and  died.      B  afterwards  by  indenture 
reciting  the  lease,  and  that  it  came  to  him  by  survivorship, 
granted  the  residue  of  the  term  to  J.  S.  and  covenanted 
for  quiet  enjoy  ment  of  it  notwithstanding  any  act  done  by 
him.     B  also  gave  the  purchaser  a  bond  conditional  to 
perform  the  covenants,  grants,  articles  and  agreements  in 
the  assignment ;   and  the  purchaser  having  been  evicted 
by  Cof  the  moiety  assigned  to  him,  brought  an  action  on 
the  bond,  and  obtained  judgment.  Lord  Eldon  (jri)  seemed 
to  consider  the  judgment  as  having  turned  on  the  recital, 
and  that  the  recital  itself  amounted  to  a  warranty.    But 
the  ground  of  the  decision  appears  to  be,  that  the  word 
grant  in  the  assignment  amounted  to  a  warranty  of  the 
title,  and  was  not  qualified  by  the  ensuing  particular 
covenant,  because  the  grant  was  of  the  whole  estate,  a3 
appeared  from  the  recital,  and  was  defective  from  the 
first  as  to  a  moiety,  and  the  condition  of  the  bond  was  to 
perform  all  grants,  &c. 

It  seems  material  to  refer  the  case  of  Johnson  v.  Proc- 
tor to  the  true  ground  of  the  decision,  because  if  the  case 
turned  solely  on  the  recital,  it  might  perhaps  be  thought 
that  a  general  recital  in  a  conveyance  of  the  inheritance  of 
an  estate,  that  the  vendor  is  seised  in  fee,  wpuld  amount 
to  a  general  warranty,  and  would  not  be  controlled  by 
limited  covenants  for  the  title — a  proposition  which  cer- 
tainly cannot  be  supported. 

4.  Where  restrictive  words  are  inserted  in  the  first  of 

(m)  Proctor*.  Johnson,  Yelv.  (»)  See  2  Bos.  &  Pull.  25;  and 

175;   Cro.  EJiz.  809;    Cro.  Jac.      see  Seddon  v.  Senate,  13  East,  63; 
233-  Barton  v.  Fitzgerald,  15  East,  530. 


COVENANTS    FOR   TITLE*  585 

several  covenants  having  the  same  object,  they  will  be 
construed  as  extending  to  all  the  covenants,  although 
they  are  distinct. 

Thus,  in  Nervin  v.  Munns  (0),  the  vendor  covenanted, 
1st,  that  notwithstanding  any  act  by  him  to  the  contrary, 
he  was  seised  in  fee  :  2dly,  that  he  had  good  right  to  con- 
vey :  3dly,  that  the  lands  were  clear  of  all  incumbrances 
made  by  him,  his  father,  or  grandfather  :  and  4thly,  that 
the  vendee  should  quietly  enjoy  the  estate  against  all 
persons  claiming  under  the  vendor,  his  father,  or  grand- 
father. And  it  was  holden  by  three  Justices  against 
North,  Chief  Justice,  that  the  second  covenant,  although 
general,  was  restrained  by  the  first  covenant  to  acts  done 
by  the  vendor. 

So  in  Browning  v.  Wright  (/>),  where  a  vendor  who 
claimed  an  estate  in  fee  by  purchase,  sold  the  estate,  and 
covenanted  first,  that  notwithstanding  any  thing  by  him 
done  to  the  contrary,  he  was  seised  in  fee,  "  and  that  he 
had  good  right,  &c.  to  convey  in  manner  aforesaid,"  it 
was  holden  that  the  generality  of  the  latter  covenant  was 
restrained  by  the  restrictive  words  in  the  former.  For,  in 
the  first  place,  the  purchaser  was,  according  to  the  general 
practice,  entitled  to  limited  covenants  only ;  and,  in  the 
next  place,  the  special  covenants  would  be  of  no  use,  if 
the  other  were  general.  Besides,  the  defendant  having 
covenanted  that,  "  for  and  notwithstanding  any  thing  by 
him  done  to  the  contrary,"  he  was  seised  in  fee,  and  that 
he  had  good  right  to  convey  ;  the  latter  part  of  the  cove- 
nant, coupled  as  it  was  with  the  former  part  by  the  words 
"  and  that,"  must  necessarily  be  over-ridden  by  the  intro- 
ductory words  "  for  and  notwithstanding  any  thing  by 
him  done  to  the  contrary  (y)." 

Again,  where  tenant  pur  auter  vie  leased  for  twenty- 

(0)  3  Lev.  40.  (?)  Per  Lord  Alvanley,  3  Bos. 

\p)  '2  Bos.  &  Pull.  13.  &  Pull.  57*. 
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one  years,  and  covenanted  that  he  hfed  not  done  any  act, 
but  the  lessee  should  or  might  enjoy  it  during  the  year* ; 
afterwards,  within  the  twenty-one  years,  cestui  que  vie 
died ;  and  it  was  adjudged  that  the  covenant  was  not 
broken,  for  "  but "  referred  the  subsequent  words  to  the 
preceding  words  (r). 

So  in  Brought  on  v.  Conway  (Y),  a  covenant  that  the 
vendor  had  not  done  any  act  to  disturb  the  vendee,  but 
that  the  assignee  might  enjoy  without  the  disturbance  of 
him  or  any  other  person,  was  held  to  be  confined  to  acts 
done  by  the  vendor,  on  the  ground  of  the  latter  words 
being  only  a  continuation  of  and  dependent  on  the  pre- 
ceding matter.     In  this  case,  however,  one  of  the  Judges 
was  decidedly  of  a  contrary  opinion  ;  and  certainly  there 
were  express  words  to  get  over,  namely,  "  or  any  other 
perfeon ;"  which  circumstance  does  not  occur  in  any  other 
of  this  line  of  cases,  in  all  of  which  the  reader  will  per* 
ceive,  that  no  word  was  rendered  inoperative,  but  the 
introductory  clause  was  merely  held  to  extend  over  all 
the  distinct  covenants,  in  the  same  manner  as  a  general 
introduction  to  a  will   frequently   influences  the  whole 
will.     A  nd  in  a  recent  case  (t)y  where  the  covenants  were 
introduced  with  the  usual  words,  restricting  them  to  the 
covenantor's  own  acts,  but  the  covenants  for  quiet  enjoy- 
ment ended  thus  :  ••  of  or  by  the  said  grantors  or  any  of 
them,  &c.  or  of  or  by  any  other  person  or  persons  whetl* 
soever :"  and  the  covenant  against  incumbrances  was  ge* 
neral,  excepting  only  a  chief-rent;  the  Court  of  King's 
Bench  determined,  that  the  covenant  for  quiet  enjoyment 
was  not  restrained  by  the  introductory  words  of  restric- 
tion, but  was  general  and  unlimited.    Lord  Ellenborougb, 

(r)  Peles  v.  Jerries,   Dy.  240,  Ellenborougb,  C.  J.  8  East,  89; 

marg. ;  Cro.  Jac.  615,  pi.  5.  and  I  Brod.  &  Bing.  340. 

(*)  Dy.  240 ;  Mo.  58 ;  and  see  (t)  Howell  v.  Richards,  1 1  East, 

S.  C.  cited  and  applied  by  Lord  6*33. 
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C.  J.  in  delivering  the  opinion  of  the  Court,  justly  laid 
great  stress  on  the  covenant  being  a  distinct  covenant 
from  the  covenant  for  title.  He  said,  that  it  was  perfectly 
consistent  with  reason  and  good  sense,  that  a  cautious 
grantor  should  stipulate  in  a  more  restrained  and  limited 
manner,  for  the  particular  description  of  title  which  he 
purports  to  convey,  than  for  quiet  enjoyment.  He  may 
suspect,  or  even  know,  that  his  title  is,  in  strictness  of 
law,  in  some  degree  imperfect,  but  he  may  at  the  same 
time  know,  that  it  has  not  become  so  by  any  act  of  his 
own ;  and  he  may  likewise  know,  that  the  imperfection 
is  not  of  such  a  nature  as  to  afford  any  reasonable  chance 
of  disturbance  whatever  to  those  who  should  take  under 
it ;  he  may,  therefore,  very  readily  take  upon  him  an  in- 
demnity against  an  event  which  he  considers  as  next  to 
impossible,  while  he  chooses  to  avoid  a  responsibility  for 
the  strict  legal  perfection  of  his  title  to  the  estate,  in  case 
it  should  be  found  at  any  period  to  have  been  liable  to 
some  exception  at  the  time  of  his  conveyance. 

In  a  later  case  (w),  where  the  subject  was  elaborately 
discussed,  the  covenants  in  an  assignment  of  a  leasehold 
estate  were,  1 .  that  notwithstanding  any  act  by  the  seller, 
the  lease  was  a  good  lease ;  2.  "  and  further,  that "  the 
purchaser  might  peaceably  enjoy  without  any  interruption 
from  "  the  seller,  his  executors,  administrators  or  assigns, 
or  any  other  person  or  persons  whatsoever  having  or 
lawfully  claiming,  or  who  should  or  might  at  any  time 
or  times  thereafter,  during  the  said  term,  have  or  lawfully 
claim  any  estate,"  &c.  in  the  premises ;  and  that  free  from 
incumbrances  by  the  seller ;  and  moreover,  for  further 
assurance  by  the  seller,  his  executors  and  administrators, 
and  all  persons  claiming  by,  from,  under  or  in  trust  for  him 

(it)  Nind  r.  Marshall,    I  Brod.  &  Bing.  310;   and  see  Foord  p. 
Wilson,  8  Taunt.  543. 
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or  them.  All  the  covenants  therefore  were  restricted  to  the 
acts  of  the  seller,  except  the  covenant  for  quiet  enjoyment) 
which  in  words  expressly  extended  to  all  mankind.  It 
was  held  by  three  Judges  against  one,  that  by  construction 
the  covenant  for  quiet  enjoyment  was  restrained  to  per- 
sons claiming  under  the  seller,  and  this  case  was  dis- 
tinguished from  Howell  v.  Richards,  on  the  ground  that 
there  the  covenant,  respecting  incumbrances,  contained 
words  as  general  as  the  words  of  the  preceding  covenant 
for  quiet  enjoyment,  with  one  single  exception,  viz.  the 
chief-rent,  which  was  not  an  act  or  default  of  the  party, 
or  of  any  claiming  under  him  :  this  exception,  therefore, 
confirmed  the  generality  of  all  the  other  words. 

Perhaps  we  should  in  this  place   notice  the  case  of 
Barton  v.  Fitzgerald  (v).     It  arose  upon  covenants  in  an 
assignment  of  a  lease.     The  lease  was  recited  to  be  for 
the  term  of  ten  years,  and  the  seller  assigned  the  estate  to 
the  purqhaser  for  the  residue  of  that  term.    The  covenants 
were,  first,  the  common  covenant,  that  the  seller  had  done 
no  act  to  incumber,  except  an  under-lease  ;  2dly,  "  and 
also,"  that  the  lease  was  subsisting,  and  not  become  void 
or  voidable  ;  3dly,  for  quiet  enjoyment  against  the  act  of 
the  seller ;  and  lastly,  for  further  assurance  of  the  seller 
during  the  residue  of  the  term.     It  appeared  that  the 
lease  was  for  ten  years,  if  a  person  should  so  long  live, 
and  he  died  after  the  assignment,  but  before  the  expira- 
tion of  the  ten  years,  by  effluxion  of  time.      And  the 
Court  of  King's  Bench  held,  that  the  second  covenant 
was  general  and  unlimited,  and  that  by  the  death  of  the 
cestui  que  vie,  the  purchaser  had  a  good  right  of  action. 
The  Judges  relied  principally  on  the  recital.     The  excep- 
tion of  the  under-lease,  which  was  for  a  term  absolute, 
imported,  they  thought,  that  the  seller  had  a  right  to 

(r)  15  East,  530. 
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incumber  absolutely  for  the  term  stated,  and  they  were  of 
opinion,  that  all  the  other  covenants  would  be  operative, 
though  the  second  were  construed  to  be  absolute.  This 
case,  it  will  be  observed,  depended  upon  very  particular 
circumstances ;  independently  of  which  it  should  seem, 
that  the  covenant  upon  which  the  purchaser  recovered 
would  have  been  restrained  by  the  other  covenants. 

5.  But  where  thejirst  covenant  is  general,  a  subsequent 
limited  covenant  will  not  restrain  the  generality  of  the 
preceding  covenant,  unless  an  express  intention  to  do  so 
appear,  or  the  covenants  be  inconsistent. 

Thus  in  Gainsford  v.  Griffith  (a?),  on  an  assignment  of 
a  leasehold  estate,  the  vendor  covenanted  that  the  lease 
was  a  good,  certain,  perfect  and  indefeasible  lease  in  the 
law,  and  so  should  remain  during  the  residue  of  the  term, 
and  that  the  purchaser,  his  executors,  administrators  and 
assigns,  should  quietly  enjoy  the  premises  without  any 
let,  denial,  &c.  by  the  vendor,  his  executors  or  assigns ; 
and  acquitted  or  otherwise  saved  harmless  of  all  incum- 
brances committed  by  the  vendor.  And  it  was  holden, 
that  the  generality  of  the  preceding  covenant  was  not 
restrained  by  the  latter  covenant. 

And  in  Norman  v.  Foster,  Lord  C.  J.  Hale  said, — If 

1  covenant  that  I  have  a  lawful  right  to  grant,  and  that 
you  shall  enjoy,  notwithstanding  any  claiming  under  me  j 
these  are  two  several  covenants,  and  the  first  is  general, 
and  not  qualified  by  the  second.  And  to  this  Wylde,  J. 
agreed,  and  he  said,  that  one  covenant  went  to  the  title, 
and  the  other  to  the  possession  (y). 

So  in  the  late  case  of  Hesse  v.  Stevenson  (z)9  where, 
on  an  assignment  of  certain  shares  of  a  patent  right,  the 
assignor  covenanted,  that  he  had  good  right,  &c.  to  con- 

(x)  1  Saund.  58;  1  Sid.  .328.  See         (y)  1  Mod.  101. 

2  Bos.  &  Pull,  23,  25  ;   1  Brod.  &  (z)  3  Bos.  &  Pull.  565. 
Bing.  33 1 . 
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vey  the  shares,  and  that  he  had  not  by  any  means  directly 
or  indirectly  forfeited  any  right  or  authority  he  ever  had 
or  might  have  had  over  the  same,  it  was  decided  that  the 
generality  of  the  first  covenant  was  not  restrained  by  die 
latter  covenant  Lord  Alvanley  said,  that  the  covenant, 
instead  of  being  framed  in  the  usual  and  almost  daily 
words,  where  parties  intend  to  be  bound  by  their  own 
acts  only,  viz.  "  for  and  notwithstanding  any  act  by  him 
done  to  the  contrary,"  omitted  them  altogether.  The 
omission  of  these  words  was  almost  of  itself  decisive. 
The  attention  of  the  purchaser  was  not  called  by  any 
words  to  the  intent  of  the  vendor  to  confine  his  covenant 
to  his  own  acts.  The  Court  ought  not  to  indulge  parties 
in  leaving  out  words  which  are  ordinarily  introduced, 
and  by  which  the  real  meaning  of  the  parties  might  be 
plainly  understood. 

6.  And  in  cases  of  this  nature,  as,  on  the  one  haod, 
a  subsequent  limited  covenant  does  not  restrain  a  pre- 
ceding general  covenant,  so,  on  the  other  hand  a  preced- 
ing general  covenant  will  not  enlarge  a  subsequent 
limited  covenant. 

Thus,  in  Trenchard  v.  Hoskins(a),  a  person  being 
seised  of  an  estate  granted  under  letters  patent,  conveyed 
it  to  a  purchaser,  and  in  the  conveyance  the  grant  from 
the  Crown  was  recited,  and  the  title  was  deduced  from 
the  grantee  to  the  vendor,  who  entered  into  covenants, 
first,  that  he  was  seised  in  fee;  secondly,  that  he  had 
good  power  to  convey ;  and  thirdly,  that  there  was  no 
reversion  in  the  Crown,  notwithstanding  any  act  done  by 
him.  In  grants  of  lands  by  the  Crown,  it  is  usual  to 
reserve  a  reversion  which  the  grantee  cannot  bar.  After 
great  difference  of  opinion  on  the  subject,  it  seems  to 
have  been  decided,  that  the  restrictive  words  to  the  last 

(a)  Winch,  91 ;  1  Sid.  328.     See  2  Bos.  &  Pull,  19. 
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covenant  did  not  extend  to  the  two  preceding  ones  ;  the 
Court  presuming  the  intention  to  be,  that  the  vendor 
should  enter  into  an  absolute  covenant  for  his  seisin  in 
fee,  in  all  cases  but  one ;  namely,  that  he  should  not  be 
liable  on  the  objection  of  a  reversion  existing  in  the 
Crown,  unless  that  reversion  appeared  to  have  been 
vested  in  the  Crown  by  his  own  act  (A). 

7.  Where  the  covenants  are  of  divers  natures,  and 
concern  different  things,  restrictive  words  added  to  one 
shall  not  control  the  generality  of  the  others,  although 
they  all  relate  to  the  same  land  (c). 

Thus,  where  A.  covenanted  that  he  was  seised  in  fee 
notwithstanding  any  act  done  by  him,  and  that  the  lands 
were  of  a  certain  annual  value ;  the  latter  was  holden  to 
be  an  absolute  covenant,  that  the  lands  were  of  the  stated 
value  (d). 

So  in  another  case  (e),  where  a  man  covenanted  that 
lie  was  seised  in  fee,  notwithstanding  any  act  done  by 
him  or  any  of  his  ancestors  ;  and  that  no  reversion  was 
in  the  king  or  any  other;  and  that  the  estate  was  of 
a  certain  annual  value;  and  that  the  plaintiff  and  his 
heirs  should  enjoy  the  estate  discharged  from  all  incum- 
brances made  by  him  or  any  of  his  ancestors,  it  was 
decided,  that  the  covenant  as  to  value  was  an  absolute 
and  distinct  covenant,  and  had  no  dependance  upon  the 
first  part  of  the  covenant. 

8.  In  the  case  of  Rich  v.  Rich  (/),  a  covenant  "  that 
lands  were  of  the  value  of  1,000/.  per  annum,  and  so 
should  continue,  notwithstanding  any  act  done  or  to  be 
done  by  the  covenantor,"  was  holden  to  be  only  a  cove- 
nant that  the  covenantor  had  not  lessened  the  value. 

(b)  See  2  Bos.  &  Pull.  25,  per     4,95;  \  Jones,  403.  S.  C. 

Lord  Eldon  (e)  Crayford  v.  Crayford,  Cro. 

(c)  See  3  Lev.  47.  Car.  106. 

(d)  Hughes  v.Bennett,  Cro.  Car.         (/)  Cro.  Eliz.  43. 
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9.  This  subject  must  not  be  closed  without  observing^ 
that  if  general  covenants  are  entered  into  contrary  to  the: 
intention  of  the  parties,  equity  will,  on  sufficient  proof, 
correct  the  mistake  in  the  same  manner  as  errors  are 
corrected  in  marriage  articles,  and  will  relieve  against 
any  proceedings  at  law  upon  the  covenants,  as  they 
originally  stood  (g). 


III.  1.  It  still  remains  to  say  a  few  words  concerning 
a  purchaser's  remedy  under  covenants  for  the  title ;  and 
first,  if  he  be  evicted,  and  the  eviction  is  within  the 
covenant,  he  may  bring  an  action  at  law  for  damages. 

2.  But,  as  we  have  already  seen,  unless  the  eviction 
be  within  the  covenant,  or  there  was  a  fraudulent  con- 
cealment of  the  defect,  a  purchaser  cannot  recover  the 
purchase-money,  in  case  of  eviction,  either  at  law  or  in 
equity  (h). 

3.  If  the  title  prove  bad,  a  purchaser  may  have  recourse 
to  law  for  damages,  or  if  the  defect  can  be  supplied  by  the 
vendor,  he  may  file  a  bill  in  equity  for  a  specific  perform- 
ance of  the  covenant  for  further  assurance.  And  a  vendor 
who  has  sold  a  bad  title,  will,  under  a  covenant  for  fur- 
ther assurance,  be  compellable  to  convey  any  title  which 
he  may  have  acquired  since  the  conveyance,  although 
he  actually  purchased  such  title  for  a  valuable  consi- 
deration (J). 

4.  It  seems  that,  under  a  covenant  for  further  assurance 
a  purchaser  may  require  a  duplicate  of  the  conveyance 
to  be  executed  to  him,  in  case  he  is  compelled  to  part 
with  the  original  to  a  purchaser  from  him  of  part  of  the 

(g)  Coldcott  v.  Hill,  1  Cha.  Ca.  (h)  Supra,  p.  488. 

15  ;  l  Sid.  328,  cited;  Fielder  v.  (1)  Taylor  v.  Debar,  1  Cha.Cs. 

Studly,  Rep.  temp.  Finch,  90.   See  274;  2  Cha.  Ca.  212.     See  Sea- 

2  Bos.  &  Pull.  26 ;  3  Bos.  &  Pull,  bourne r.  Powell,  2  Vem.  ll;and 

575  ;  and  supra,  p.  149.  see  ch.  16,  s.  10,  infru. 
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estate  (A)  ;  but  it  may  be  doubted  whether  he  can  require 
a  covenant  to  produce  the  title-deeds  if  the  purchase  was 
completed  without  such  a  covenant  (/). 

5.  So  if  the  vendor  become  bankrupt,  the  purchaser 
may  call  upon  his  assignees  to  execute  further  assurances, 
although  the  vendor  was  only  tenant  in  tail,  and  did  not 
suffer  a  recovery  (?ri). 

6.  But  if  the  original  contract  was  not  fit  to  be  exe- 
cuted by  equity,  the  Court  will  not  interfere  in  behalf 
of  the  purchaser,  but  leave  him  to  his  remedy  at  law  (»). 
And  if  the  title  prove  bad,  and  the  purchase  was  made  at 
a  great  undervalue,  equity  will  relieve  the  vendor  against 
an  action  on  the  covenants  for  title,  allowing  the  purchaser 
his  purchase-money,  with  interest  only,  he  discounting 
the  mesne  profits  (0). 

7.  An  action  for  breach  of  a  covenant  for  title  (p)  will 
not  be  barred  by  the  bankruptcy  and  certificate  of  the  co- 
venantor, although  the  cause  of  action  accrued  before  the 
bankruptcy. 

Lastly,  it  has  been  lately  determined  by  the  Court  of 
King's  Bench,  that  an  action  of  covenant  does  not  lie 
against  a  devisee  upon  the  statute  of  fraudulent  de- 
vises (g).  No  such  remedy  lies  at  common  law,  and  there- 
fore, although  a  vendor  die  seised  of  real  estates,  yet  if 
they  are  devised  by  his  will,  a  purchaser  will  not  have  any 
remedy  against  them,  notwithstanding  that  the  covenants 
for  title  are  broken,  and  there  is  no  other  fund  to  which 
he  can  resort  for  damages.     This  construction  of  the  Act 

(k)  Napper  v.  Lord  Allington,  (0)  Zouch  v.  Swaine,   I  Vern. 

1  £q.  Ca.  Abr.  166,  pi.  4.  320. 

(/)  Fain  v.  Ayers,  2  Sim.  &  Stu.  (p)  Hammond  v.  Toulmin,  7 

533.     See  Hallett  v.  Middleton,  Term.  Rep.  612;  Mills  v.  Auriol, 

1  Russ.  243.  1  Hen.  Blackst.  433. 

(*t)  Pye  r.  Daubuz,  3  Bro.  C.C.  (?)  3  W.  &  M.  c.  1 24 ;  Wilson 

$05.  ?.  Knubley,  7  East,  128. 

(n)  Johnson  v.Nott,  I  Vem.27 1 . 
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must,  in  many  instances,  prove  highly  injurious  to  pur* 
chasers,  for  certainly  this  point  has  never  been  adverted  to 
in  practice  (I).  A  purchaser  may,  however,  guard  against 
the*  effect  of  a  devise  of  the  vendor's  real  estates,  by  taking 
a  bond  conditioned  to  be  void  if  the  vendor  is  seised  in 
fee,  and  has  good  right  to  convey,  &c.  The  penalty  would 
be  a  debt  recoverable  under  the  statute.  Such  a  bond  is 
however  scarcely  ever  taken  at  the  present  day. 


(I)  The  author  in  the  sessions  of  1818  prepared  a  bill  to  remedy 
this  defect  in  the  statute  of  fraudulent  devises,  which  passed  the  House 
of  Commons,  but  was  not  read  a  second  time  in  the  House  of  Lords* 
In  each  of  the  two  last  sessions  the  bill  in  an  amended  form  aga» 
passed  the  House  of  Commons. 
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CHAPTER  XIV. 


OF    THE   PERSONS    INCAPABLE    OF   PURCHASING. 


U  NDER  this  head  we  may  consider,  ist,  Who  are  inca- 
pable of  purchasing  absolutely  for  their  own  benefit  by  the 
general  rules  of  law  :  and,  2dly,  Who  are  incapable  of 
purchasing  particular  property,  except  under  particular 
restraints,  on  account  of  the  rules  of  equity. 


SECTION  I. 

Of  Persons  incapable  of  Purchasing  by  the  general 

Rules  of  Law. 

This  incapacity  is  of  three  kinds:  Jst,  An  absolute 
incapacity:  2dly,  An  incapacity  to  hold,  although  an 
ability  to  purchase  :  and,  3dly,  An  incapacity  to  purchase, 
except  sub  mo  do. 

I.  First  then,  With  respect  to  persons  who  are  altoge- 
ther incapable  of  purchasing. 

The  parishioners,  or  inhabitants  of  any  place,  or  the 
churchwardens,  are  incapable  of  purchasing  lands  (a)  by 
those  names. 

But  it  seems  that  in  London  the  parson  and  church- 
wardens are  a  corporation  to  purchase  lands  (#).  And 
churchwardens   and  overseers    are    enabled,   by  statute 

(a)  Co.  Litt,  3  a. 

(6)  Warner*  case,  Cro.  Jac.  532  ;  Hargrave's  n.  (4)  to  Co.  Isitt.  3  ^ 
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law  (c),  to  purchase  a  workhouse  for  the  poor,  but  this  is 
merely  as  trustees,  and  does  not  affect  the  general  role 
of  law. 


II.  With  respect  to  persons  who  are  capable  of  pur- 
chasing, but  incapable  of  holding :  They  are, 

ist,  Aliens:  for  although  they  may  purchase,  yet  it 
can  only  be  for  the  benefit  of  the  king ;  and  upon  an 
office  found,  the  king  shall  have  it  by  his  prerogative  (4 
And  it  seems  that  an  alien  cannot  protect  himself  by 
taking  the  conveyance  in  the  name  of  a  trustee,  lor  die 
mischief  is  the  same  as  if  he  bad  purchased  the  lands 
himself  (e). 

But  if  an  alien  be  made  a  denizen  by  the  king's  letters 
patent,  he  is  then  capable  of  holding  lands  {/)  purchased 
after  his  denization. 

And  it  seems,  that  if  an  alien  purchase  lands,  and  before 
office  found  the  king  make  him  a  denizen  by  letters  patent, 
and  confirm  his  estate,  the  confirmation  will  be  good ;  as 
the  land  is  not  in  the  king  till  office  found  (g). 

2dly,  Persons  who  have  committed  felony  or  treason, 
or  have  been  guilty  of  the  offence  of  praemunire^  and  after- 
wards purchase  lands,  and  then  are  attainted ;  for  they 
have  ability  to  purchase,  although  not  to  hold ;  and  for 
that  reason  the  lord  of  the  fee  shall  have  the  lands ;  but 
if  they  purchase  after  they  are  attainted,  they  are  then  in 
the  same  situation  with  aliens,  and  the  lands  must  go  to 
the  king  (A). 

Lastly,  Corporations  sole  or  aggregate,  either  ecclesias- 
tical or  temporal,  cannot  hold  lands  without  due  license 

(c)  9  Geo.  I.  c.  7,  s.  4.  (/)  Co.  Litt.  2  b. 

(d)  Co.  Litt.  2  b.  <£)  Goulds.  299  pL  4. 

(e)  The  King  v.  Holland.  All.  (h)  Co.  Litt.  2  b.  See  Rex  v. 
14;  Sty.  20,  40,  75,  84,  00,  94;  Inhab.  of  Haddenham,  15  £*<> 
i  Ro.Abr.  194,  pi.  8.  4$3. 
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(or  that  purpose  (/r) :  and  the  lord  of  the  fee,  or  in  default 
thereof  within  the  time  limited  by  the  statutes,  the  king 
may  enter  (t). 


III.  With  respect  to  persons  capable  of  purchasing  sub 
modo:  They  are, 

1st,  Infants  under  the  age  of  twenty-one  years,  who 
may  purchase,  and  at  their  full  age  may  bind  themselves 
by  agreeing  to  the  purchase ;  or  may  wave  the  purchase 
without  alleging  any  cause  for  so  doing:  and  if  they  do  not 
agree  to  the  purchase  after  their  full  age,  their  heirs  may 
wave  the  purchase  in  the  same  manner  as  the  infants 
themselves  could  have  done  (m). 

2dly,  Femes  covert,  who  are  capable  of  purchasing,  but 
their  husbands  may  disagree  thereunto,  and  divest  the 
whole  estate,  and  maintain  trover  for  the  purchase  mo- 
ney (h).  If  a  husband  neither  agree  nor  disagree,  the 
purchase  by  his  wife  will  be  effectual ;  but  after  his  death 
she  may  wave  the  purchase,  without  giving  any  reason  fo* 
so  doing,  although  her  husband  may  have  agreed  to  it. 
And  if,  after  her  husband's  death,  she  do  not  agree  to  it, 
her  heirs  may  wave  it  (0) 

A  feme  covert  may,  however,  purchase  lands  pursuant 
to  an  authority  given  by  her  husband,  and  he  cannot 
avoid  it  afterwards  (/?). 

3<Uy,  Lunatics  or  idiots,  who  are  capable  of  pur- 
chasing; but  although  they  recover  their  senses,  cannot 
themselves,  it  should  seem,  wave  the  purchase  (y) :  and 

(k)  Co.  Litt.  99  a.  Itaym.  224.    See  Francis  v.  Wig- 

(/)  Co.  Litt.  2  b.  zell,  1  Madd.  253. 

(m)  Ketsey's  case,  Cro.  Jac.  320;  (o)  Co.  Litt.  3  a ;  Barnfather  tn 

1  Ro.  Abr.  7  3 1 ,  (K.) ;  Co.  Litt.  2  b.  Jordan,  Dougl.  45  2,  2d  edit. 

See  Holmes  v.  Blogg,  8  Taunt.  (/>)  Garbrand  t>.  Allen,  ubi  sup. 

508.  (q)  On  this  point  see  2  Blackst. 

(»)  Garbrand  v.  Allen,  1  Lord  Coram.  291,  7th  edit. 
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if  they  recover  and  agree  thereunto,  their  heirs  cannot 
set  it  aside. 

If  they  die  during  their  lunacy  or  idiocy,  then  their 
heirs  may  avoid  the  purchase  (r).  And  as  the  king  has 
the  custody  of  idiots,  upon  an  office  found  he  may  annul 
the  purchase  (s) :  and  after  the  lunatic  is  found  so  by 
inquisition,  his  committee  may  vacate  the  purchase  (t). 

Lastly,  under  this  head  we  might  formerly  have  ranked 
papists  and  persons  professing  the  popish  religion  (u), 
who  had  neglected  to  take  the  oath  prescribed  by  the 
31  Geo.  III.  c.  32  («r).  For  a  papist  took  for  the  benefit 
of  his  protestant  next  of  kin  till  his  conformity ;  for  the 
benefit  of  himself  after  his  conformity ;  and  for  the  benefit 
of  his  heir  after  his  death — Nay,  for  the  benefit  of  himself 
during  his  life  and  non-conformity,  by  reason  of  the  action 
which  was  given  him ;  and  might  therefore  be  said  to  be 
capable  of  purchasing  sub  modo  (y). 

But  by  the  10  Geo.  4.  c.  7.  s.  23,  it  was  enacted,  that 
after  the  passing  of  that  Act  no  oath  or  oaths  should  be 
tendered  to  or  required  to  be  taken  by  his  Majesty's  sub- 
jects professing  the  roman-catholic  religion,  for  enabling 
them  to  hold  or  enjoy  any  real  or  personal  property 
other  than  such  as  might  by  law  be  tendered  to  and  re- 
quired to  be  taken  by  his  Majesty's  other  subjects. 

(r)  Co.  Litt.  2  b.  (u)  See  1  i  &  12  W.  BUL  c.  *; 

(s)  Co.  Litt.  247  a.  Michaux  v.  Grove,  2  Atk.  210. 

(0  Clerk  by  Committee  v.  Clerk,  (x)  See  43  Geo.  III.  c  SO. 

2  Vera.  412;  Addison  by  Com-  (y)   See   Mallom  v.  Bringfoe, 

mittee  i>.  Dawson,  2  Vera.  678  ;  Willes,  75  ;  Com.  570,  S.  C. 
Ridler  v.  Ridler,  1  Eq.  Ca.  Abr. 
279. 
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SECTION  II. 


Of  Purchases  by  Trustees,  Agents,  fyc. 


We  come  now  to  persons  who  are  incapable  of  pur- 
chasing particular  property,  except  under  particular 
restraints,  on  account  of  the  rules  of  equity. 

I.  It  may  be  laid  down  as  a  general  proposition,  that 
trustees  (z),  (unless  they  are  nominally  such,  as  trustees  to 
preserve  contingent  remainders  (a),)  agents  (b),  commis- 
sioners of  bankrupts  (c),  assignees  of  bankrupta  (d)  (I), 

ther  v.  Lowther,  13  Ves.  jun.  95. 
See  Watt  v.  Grove,  2  Scho.  & 
Lef.  492 ;  Whitcomb  v.  Minchin, 
5  Madd.  91 ;  Woodhouse  x>.  Mere- 
dith, 1  Jac.  &  Walk.  204. 

(c)  Ex  parte  Bennet,  10  Ves. 
jun.  381 ;  ex  parte  Dumbell,  Aug. 
13,  1806;  Mont,  notes,  33,  cited; 
ex  parte  Harrison,  1  Buck,  17. 

(d)  Ex  parte  Reynolds,  5  Ves. 
jun.  707  ;  ex  parte  Lacey,  6  Ves. 
jun.  625  ;  ex  parte  Bage,  4  Madd. 
459. 


(*)  Fox  r.  Mackreth,  2  Bro. 
C.  C.  400;  4  Bro.  P.  C.  by  Tom- 
tins,  258 ;  Hall  v.  Noyes,  3  Bro. 
C  C.  483 ;  and  see  3  Ves.  jun.  7  48 ; 
Kellick  v.  Flexny,  4  Bro.  C.  C.  161; 
Whkhcote  v.  Lawrence,  3  Ves.  jun. 
740;  Campbell  r.  Walker,  5  Ves. 
;  jun.  678;  and  Whitackre  v.  Whit- 
adore,  Sel.  Cha.  Ca.  13. 

(a)  See  Parks  v.  White,  1 1  Ves. 
Jan.  226. 

(6)  York-Buildings  Company  v. 
Mackenzie,  8  Bro.  P.  C.  42 ;  Low- 


(I)  Lord  Eldon  has  said,  that  the  rule  is  to  be  more  peculiarly 
applied  with  unrelenting  jealousy  in  the  case  of  an  assignee  of  a  bank- 
rupt; adding,  that  it  must  be  understood,  that,  whenever  assignees 
purchase,  they  must  expect  an  inquiry  into  the  circumstances.  See 
6  Ves.  jun.  630,  n.  (b) ;  and  8  Ves.  jun.  346 ;  10  Ves.  jun.  395.     And 

•  an  assignee  purchasing  the  estate  himself,  or  permitting  his  co-assignee 
,  to  purchase  it,  will  be  a  sufficient  cause  of  removal.    Ex  parte  Reynolds, 

5  Ves.  jun.  707. 

If  an  assignee  purchase  an  estate  sold  under  the  commission,  and 

•  upon  an  accidental  increase  in  the  value  of  the  property,  he  afterwards 
.  sells  it  at  a  considerable  advance,  he  cannot,  upon  discovering  that  he 

ought  not  to  have  been  a  purchaser,  pay  the  difference  of  the  sales  to 
the  general  fund  of  the  creditors.    Ex  parte  Morgan,  Feb.  24,  1806 ; 

QM 
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solicitors   to  the  commission  (e),   auctioneers,  creditors 
who  have  been  consulted  as  to  the  mode  of  sale  (/),  or 
any  persons  who,  by  their  connection  with  any  other  per- 
son, or  by  being  employed  or  concerned  in  his  affairs, 
have  acquired  a  knowledge  of  his  property,  are  incapable 
of  purchasing  such  property  themselves;  except  under 
the  restrictions  which  will  shortly  be  mentioned.     For  if 
persons  having  a  confidential  character  were  permitted  to 
avail  themselves  of  any  knowledge  acquired  in  that  capa- 
city, they  might  be  induced  to  conceal  their  information, 
and  not  to  exercise  it  for  the  benefit  of  the  persons  relying 
on  their  integrity.    The  characters  are  inconsistent  Emp- 
tor emit  quam  minimo  potest,  venditor  vendit  quam  maxim 
potest  (I). 

The  able  counsel  for  the  appellants  in  York-Buildings 
Company  v'.  Mackenzie  (g)>  strongly  observed,  that  the 
ground  on  which  the  disability  or  disqualification  rests,  is 

(e)  Owen  v.  Foulkes,   6   Ves.  (f)  See  er/wrie  Hughes,  6  Tea. 

jun.  630,  n.(6.) ;  ex  parte  Unwood;  jun.  617  ;  Coles  v.  Trecothick,  9 

ex  parte  Churchill,  8  Ves.  jun.  343,  Ves.  jun.  234;  1  Smith's  Rep. 233; 

cited;  exparte  Rennet,  10  Ves.  jun.  Oliver  v.  Court,  8  Price,  127. 

381  ;  ex  parte  Dumbell,  Aug.  13,  (g)  8  Bro.  P.  C.  63,  where  the 

1806;  Mont,  notes,  33,  cited.  See  authorities  in   the   civil   lair  are 

12  Ves.  jun.  372 ;  3  Mer.  200.  collected. 


Mont,  notes,  31.  And  where  upon  the  sale  of  a  bankrupt's  estate  by 
auction,  in  two  lots,  both  of  the  lots  were  bought  in  by  the  assignee? 
without  the  consent  of  the  creditors,  the  Lord  Chancellor,  although 
there  was  a  profit  on  the  resale  of  one  lot,  which  was  more  than  equal 
to  the  loss  on  the  resale  of  the  other,  so  that  the  balance  was  in  fevoar 
of  the  estate,  held  the  assignee  liable  to  make  good  the  loss  on  the  lot 
which  was  resold  at  a  less  sum,  without  permitting  him  to  set  off  the 
profit  gained  by  the  resale  of  the  other  lot.  Ex  parte  Lewis,  1  Glya. 
&  Jame.  69.     Ex  parte  Buxton,  id.  355. 

(I)  This  principle  has  been  attended  to  in  the  general  inclosure  act, 
which  renders  commissioners  incapable  of  purchasing  any  estate  in  the 
pariah  in  which  the  lands  are  intended  to  be  inclosed,  either  in  the 
names  of  themselves  or  others,  until  five  years  after  die  date  t*i 
execution  of  the  award,  41  Geo.  III.  c.  109,  s.  2. 
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BO  cither  than  that  principle  which  dictates,  that  a  person 
cannot  be  both  judge  and  party.  No  man  can  serve  two 
masters.  He  that  is  intrusted  with  the  interest  of  othero 
cannot  be  allowed  to  make  the  business  an  object  of  in- 
terest to  himself ;  because,  from  the  frailty  of  nature,  one 
who  has  the  power  will  be  too  readily  seized  with  the 
inclination  to  use  the  opportunity  for  serving  his  own 
interest  at  the  expense  of  those  for  whom  he  is  intrusted. 

A  creditor  having  taken  out  execution  may  buy  the 
estate  sold  under  the  execution  (A).  Indeed  this  was 
never  doubted  where  the  transaction  was  a  fair  one.  And 
the  rule  has  never  been  applied  to  a  purchase  by  mort- 
gagee from  the  mortgagor,  and  it  is  to  be  hoped  that 
it  never  will.  In  Ireland,  many  leases  granted  by  mort- 
gagors to  mortgagees  were  set  aside  by  Lord  Redesdale, 
on  the  ground  that  the  transaction  was  usurious,  although 
that  learned  Judge's  successors  have  not  been  inclined  to 
cany  the  principle  as  far  as  he  did.  In  one  case(i) 
it  was  objected  that  the  decision  might  tend  to  impeach 
dealings  between  mortgagor  and  mortgagee  for  a  sale  of 
the  equity  of  redemption.  But  Lord  Redesdale  said,  that 
to  this  a  good  answer  was  given  at  the  bar.  The  cases 
are  totally  different ;  the  parties  stand  in  a  different  rela- 
tion :  if  there  be  two  persons  ready  to  purchase,  the  mort- 
gagee and  another,  the  mortgagor  stands  equally  between 
them ;  and  if  the  mortgagee  should  refuse  to  convey  to 
another  purchaser,  the  mortgagor  can  compel  him,  by 
applying  the  purchase  money  to  pay  off  the  mortgage. 
It  can  therefore  only  be  for  want  of  a  better  purchaser,  that 
the  mortgagor  can  be  compelled  to  sell  to  the  mortgagee  : 
but  Courts  view  transaction*,  even  of  that  sort  between  mort- 
gagor and  mortgagee,  with  considerable  jealousy,  and  will 

(h)  Stratford  v.  Twynam,  1  Jac.     Lef.673 ;  and  see  1  Ball  &  Beatty, 
418.  164;  ex  parte  Marsh,  lMadd.  148. 

(i)  Webb  v.  Rorke,  2  Scho.  & 
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set  aside  sales  of  the  equity  of  redemption,  where,  by  the  m- 
Jluence  of  his  incumbrance,  the  mortgagee  has  purcham 
for  less  than  others  would  have  given,  and  there  were  dr- 
<mmstances  of  misconduct  in  his  obtaining  the  purchase. 

Perhaps  the  observation,  that "  Courts  view  transactions, 
even  of  that  sort  between  mortgagor  and  mortgagee,  with 
considerable  jealousy,"  puts  the  doctrine  higher  than  one 
should  wish  to  see  it  stand.  A  sale  by  a  mortgagor  to  a 
mortgagee  stands  on  the  same  principle  as  a  sale  between 
parties  having  no  connection  with  each  other,  and  can  only 
be  impeached  on  the  ground  of  fraud  :  the  mere  circum- 
stance that  the  mortgagee  purchased  for  less  than  another 
would  have  given,  would  not  of  itself  be  a  sufficient 
ground  to  impeach  a  sale ;  and  Lord  Rede sd ale,  in  stating 
that  as  an  ingredient,  adds  also  circumstances  of  mis- 
conduct in  obtaining  the  purchase.  Where  a  mortgagee 
sells  under  the  general  order  in  bankruptcy,  it  is  usual  to 
apply  for  leave  for  him  to  bid  at  the  sale,  where  he  intends 
to  do  so.  But  there  he  may  fairly  be  considered  as  the 
seller,  and  he  cannot,  without  the  leave  of  the  Court, 
sustain  the  two  characters  of  seller  and  buyer  (A).  But  if 
a  mortgagee  take  a  conveyance  with  a  power  of  sale,  he 
is  a  trustee  for  sale,  and  as  such  disabled  from  pur- 
chasing^). 

The  principle  has,  however,  been  extended  to  a  purchase 
by  an  attorney  from  his  client,  while  the  relation  sub- 
sists (m). 

So  a  person  chosen  as  an  arbitrator,  cannot  buy  up 
the  unascertained  claims  of  any  of  the  parties  to  the  re- 

(k)  Ex  parte  Du  Cane,  1  Buck,  Ball  &  Beatty,  96 ;  9  Ves.  jun.  296; 

1 8.     See  ex  parte  Marsh,  1  Madd.  13  Ves.  jun.  138,  as  to  gifts*  which 

14-8.  cite  the  early  cases.     And  see 

(/)  Downes  v.  Glazebrook,   3  Lord  Selseyr.  Rhoades,  2  Sim.& 

Mer.  200.  Stu.  41 ;  Williams  v.  Llewellyn, 

(at)   See   Bdlew  ?.  Russell,   1  2  You.  &  Jer.  68. 
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ference :  it  would  corrupt  the  fountain,  and  contaminate 
the  award  (»). 

Where  a  person  cannot  purchase  the  estate  himself,  he 
cannpt  buy  it  as  agent  for  another  (0),  and  perhaps  cannot 
even  employ  a  third  person  to  contract  or  bid  for  the  estate 
on  the  behalf  of  a  stranger  (p). 

This  general  rule  stands  much  more  upon  general 
principle,  than  upon  the  particular  circumstances  of  any 
individual  case.  It  rests  upon  this,  that  the  purchase  is 
not  permitted  in  any  case,  however  honest  the  circum- 
stances; the  general  interests  of  justice  requiring  it  to  be 
destroyed  in  every  instance ;  as  no  court  is  equal  to  the 
examination  and  ascertainment  of  the  truth  in  much  the 
greater  number  of  cases  (g). 

The  necessity  of  such  a  general  rule  is  evinced  by  an 
instance  mentioned  by  Lord  Eldon,  of  a  solicitor  under  a 
commission,  who  finding  he  could  make  a  bargain  to  sell 
the  estate  for  1,400/.  kept  that  in  his  own  breast,  and 
made  a  bargain  with  the  assignees  for  the  purchase  of  it 
at  350/.  (r) 

In  Davidson  v.  Gardner^),  Lord  Hardwicke  laid  down 
the  following  rules  as  to  a  trustee  purchasing  of  his  cestui 
que  trust.  1  st,  That  in  all  cases  of  a  trustee  purchasing  of 
the  cestui  que  trust  the  Court  will  look  upon  it  with  a  jea- 
lous eye.  2dly,  It  has  been  laid  down  as  a  general  rule, 
that  where  a  trustee  for  persons  not  sui  juris,  as  infants 
and  femes  covert,  becomes  both  buyer  and  seller,  the  Court 
will  under  no  circumstances  whatever,  be  they  never  to 
fair  between  the  parties  (as  consulting  the  friends  of  the 

(n)  Blennerhasset  v.  Day,  2  Ball  (q)  See  8  Ves.  jun.  345,  per 

&  Beatty,  1 1 6 ;  Cane  v.  Lord  Allen,  Lord  Eldon. 

2  Dow,  289.  (r)  See  8  Ves.  jun.  349. 

(o)  See  9  Ves.  jun.  2*8;  ex  parte  (s)  Chancery,  21st  July  1743, 

Bennet,  10  Ves.  jun.  381.  MS.     See  Prestage  v.  Langford, 

(p)  See  ex  parte  Bonnet,  ubi  sup.  infra ;  Lambert  r.  Bainton,  1  Cha. 

sed</u.  Ca.  199. 


604  OF   THE   PERSONS   INCAPABLE 

infant,  or  of  their  refusing  to  purchase,  or  the  like),  esta- 
blish a  purchase  of  that  kind,  unless  the  transaction  is 
legitimated  by  the-  act  of  the  Court,  or  some  public  act 
And  the  reason  is,  because  if  such  purchases  were  al- 
lowed, they  would  be  liable  to  very  great  abuses ;  and 
this  is  the  reason  why  the  Court  will  not  allow  a  trustee 
any  thing  for  his  trouble.  So,  where  a  trustee  renewed 
a  lease  in  his  own  name,  though  it  was  proved  that  all 
the  friends  of  the  infant  were  consulted,  and  they  refused 
to  renew  it,  the  Court  decreed  it  to  be  in  trust  for  the  in- 
fant, though  not  the  least  unfairness  appeared ;  which  was 
the  case  of  Rumford  Market,  before  Lord  King({)»  But 
if  a  bill  is  brought,  and  a  sale  ordered,  and  notice  of  the 
sale  before  the  Master,  and  the  trustee  purchases,  the 
Court  has  refused  to  set  such  sale  aside,  all  the  other  cir- 
cumstances being  fair.  So  where  there  was  a  public  sale 
of  an  estate  by  proclamation  in  the  country  ;  which  was 
the  case  of  Saunders  v.  Burroughs,  before  the  present 
Master  of  the  Rolls ;  but  if  that  had  been  a  private  sale! 
though  the  consent  of  all  the  relations  was  had,  and  no 
unfairness  appeared,  I  think  such  a  sale  should  be  set 
aside,  at  least  not  carried  into  execution.  But  it  might 
be  inconvenient  to  extend  the  rule  so  far  as  to  prevent  a 
trustee  from  purchasing  of  one  who  was  sui  juris,  where 
no  unfairness  appeared.  And  in  the  principal  case,  which 
was  of  a  mixed  kind,  the  defendant  who  had  purchased 
being  a  trustee  for  the  plantzff,  who  was  hjeme  covert,  and 
had  the  estate  to  her  separate  use,  and  therefore  in  a 
court  of  equity  considered  as  *feme  sole,  and  sui  juris,  as 
to  the  disposal  of  her  estate ;  Lord  Hardwicke  dismissed 
the  bill,  which  was  brought  to  set  aside  the  assignment 
she  had  made  of  her  interest  in  a  brewhouse  to  the  de- 


(0  Keech  v.  Sandford,    Sel.  Cha.  Ca.  61.     See  Lesley's  case, 
2  Freera.  52. 
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fendant ;  it  appearing  that  she  had  received  a  full  value, 
and  no  particular  instances  of  fraud  being  proved. 

From  this  case  it  appears  that,  in  the  time  of  Lord 
Hardwicke,  a  purchase  by  a  trustee,  even  for  infants,  was 
deemed  good,  if  the  estate  was  sold  by  public  auction,  or 
before  a  Master ;  but  a  purchase  by  a  trustee,  whether  for 
adults  or  infants,  cannot  now  be  supported,  although  the 
estate  be  sold  by  public  auction  (w),  or  before  a  Master, 
under  a  decree  for  sale  (.*•).  Nor,  indeed,  ought  the  pubKc- 
nes8  of  the  sale  to  sustain  a  purchase,  which  cannot 
otherwise  be  supported.  For  the  trustee  may  know  not 
only  the  surface  value,  but  that  there  are  minerals,  in 
which  case  he  would  buy  upon  the  rent,  and  gain  all  that 
-advantage  (y).  So  there  may  be  a  great  many  clan- 
destine dealings,  which  may  bring  it  to  a  price  for  short 
of  that  which  would  be  produced  if  full  information  was 
given  (z). 

But  under  particular  circumstances,  a  purchase  by  a 
trustee  or  agent,  before  the  Master,  may  be  confirmed, 
although  with  great  reluctance. 

Thus,  in  Wren  v.  Kirton  (a),  the  facts  were  these :  Upon 
a  former  sale  before  the  Master,  the  sum  of  23,000/.  was 
bid  by  a  person  bidding  bon&jide.  That  sale  was  defeated 
by  setting  up  a  fictitious  bidder.  Afterwards  the  lot  was 
again  put  up  three  times.  On  the  two  first  occasions  bo 
more  was  offered  than  1 2,000  L  and  6,000/.  At  the  last 
sale  one  Wilson  was  declared  the  purchaser  at  the  sum  of 

(u)    York-Buildings    Company  (x)  Price  0.  Byrn,  5  Ves.  jun. 

v.  Mackenzie,  8  Bro.  P.  C.  42;  681,  cited.    See  Cary  v.  Cary, 

Whichcote v.  Lawrence,  3  Ves.  jun.  2  Scho.  &  Lef.  173. 

740;  Campbell  v.  Walker,  5  Ves.  (y)  See  10  Ves.  jun.  394. 

jun.  678 ;   Sanderson  v.  Walker,  (  v  ^  g  Veg  jun  UQ 

13  Ves.  jun.  601,  S.  C;   and  ex         ,  '  _  v      .      * 

_*    f  o  xr     .       00^        j         (*)  8  Vet.  jun.  502. 

parte  James,  8  Ves.  jun.  337 ;  and  N  '  * 

see  10  Ves.  jun.  393 ;   Attorney 

Gen.  r.  Lord  Dudley,  Coop.  146. 
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15,000/.     He  purchased  as  trustee  for  Wade,  the  agent 
and  manager  of  the  colliery. 

The  Lord  Chancellor  said,  if  this  had  been  an  original 
sale,  and  the  agent  had  purchased  in  the  name  of  another 
person,  very  slight  circumstances  would  have  induced 
him,  even  at  some  risk,  to  set  that  aside ;  as  it  was  the 
duty  of  Wade,  if  he  meant  to  bid,  to  furnish  all  the  know- 
ledge he  had  to  those  who  were  to  sell.  The  difficulty  thai 
pressed  him  was,  the  consequence,  the  danger  of  further 
loss  by  resale.  He  would  (he  added)  not  hesitate  to  open 
tie  sale  if  the  least  advance  upon  15,000/.  was  offered; 
but  without  such  an  offer  there  was  nothing  leading  him 
to  suppose  it  would  ever  again  reach  the  sum  that  was 
originally  bid. — The  Master's  report  of  the  best  bidder 
was,  with  considerable  reluctance,  confirmed  ;  unless,  on 
or  before  the  first  seal,  an  application  should  be  made  to 
open  the  biddings,  giving  security  to  answer  the  difference 
between  the  produce  of  the  resale  and  the  sum  of  1 5,oooi» 
No  security  was  however  offered,  and  die  agent  com- 
pleted the  purchase. 

In  Oldin  v.  Samborne  (£),  Lord  Hardwicke  said,  that 
it  was  improper  for  a  guardian  to  purchase  his  ward's 
estate  immediately  on  his  coming  of  age ;  but  though  it 
has  a  suspicious  look,  yet  if  he  paid  the  full  considera- 
tion, it  is  not  voluntary,  nor  can  it  be  set  aside.  But  it 
seems  clear,  that  such  a  purchase  would  now  be  set  aside 
on  general  principles,  without  reference  to  the  adequacy 
of  the  consideration  (c). 

It  appears,  however,  that  unless  fraud  can  be  proved, 
the  circumstance  of  the  purchaser  being  related  to  the 
trustee,  agent  or  other  person  having  a  confidential  cha- 
racter, cannot  even  be  opposed  as  a  bar  to  the  aid  of  the 
Court  in  favour  0/ the  purchaser. 

(b)  2  Atk.  15. 

(c)  See  Dawson  v.  Massey,  ]  Ball  &  Beatty,  219. 


OF   PURCHASING.  GOJ 

Thus,  in  Prestage  v.  Langford  (d)>  the  auctioneer's  son, 
who  was  in  partnership  with  his  father,  and  another  per- 
son, bought  an  estate  sold  by  order  of  a  trustee  for  infant 
legatees,  and  contracted  to  sell  it  a  few  days  afterwards 
for  750  /.  more  than  they  gave  for  it.  But  the  proof  of 
fraud  being  judged  defective,  the  Court  would  not  set. 
aside  the  sale  merely  because  one  of  the  auctioneers  was 
buyer  and  seller  too,  but  decreed  a  specific  performance,, 
nevertheless,  without  costs;  in  order  (as  was  said)  to 
discourage  all  such  suspicious  transactions. 

So,  in  the  late  case  of  Coles  v.  Trecothick  (e),  the  trus- 
tee's father  (for  whom  the  trustee  in  this  instance  acted  as 
agent),  purchased  an  estate  (which  had  been  previously 
put  up  to  sale  by  auction,  and  bought  in)  of  the  cestui  que 
trust  for  20,000/. ;  and  as  the  cestui  que  trust  had  full 
knowledge  of  the  value,  &e.  and  he  himself,  and  not  the 
trustee,  fixed  the  price,  and  consented  to  the  sale,  and  noi 
fraud  was  proved,  a  performance  in  specie  was  decreed ;. 
although  the  cestui  que  trust  had  since  the  contract  been; 
offered  5,000/.  more  for  the  estate. 

It  must,  however,  be  observed,  that  the  case  of  Prestage 
v.  Langford  was  decided  before  the  broad  rule  which  now 
prevails  was  laid  down.  Indeed  that  case  is  clearly  over- 
ruled by  later  decisions,  as  the  purchaser  was  in  fact 
employed  in  the  sale.  And  the  decision  in  the  case  of 
Coles  v.  Trecothick  does  not  seem  to  meet  with  the  ap- 
probation of  the  Profession.  But  if,  under  the  particular 
circumstances  of  this  case,  the  Court  had  not  compelled 
execution  of  the  contract,  it  would  certainly  have  been 
deciding,  that  neither  a  trustee  himself,  nor  any  one  con- 
nected with  him,  or  related  to  him,  can  buy  of  the  cestui 
que  trust,  however  fair  and  open  the  circumstances  may 

(</)  3  Wood,  248,  n.  Chan.  M.  (e)  9  Ves.  jun.  234;  1  Smith, 

11  Geo.  III.  233. 
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be.  Indeed,  Lord  Eldon  seems  to 'have  founded  his  de- 
cision on  the  ground,  that  the  trustee  himself  might  have 
purchased  the  estate. 

It  may  here  be  remarked,  that  where  a  power  is  given  by 
a  settlement  to  trustees  to  sell  the  estate  with  the  conseat 
of  the  tenant  for  life,  or  to  the  tenant  for  life  to  sell  with 
the  consent  of  the  trustees,  it  is  in  practice  considered,  that 
the  estate  may  be  safely  purchased  by  the  tenant  for  life 
himself.  Lord  Eldon,  although  fully  aware  of  the  danger 
attending  a  purchase  of  the  inheritance  by  a  tenant  for 
life,  seems  to  think  that  it  cannot  be  impeached  on  gene- 
ral principles  (/).  A  few  years  ago,  considerable  doubt 
was  entertained  by  the  Profession,  whether  the  power  of 
sale  and  exchange,  usually  inserted  in  settlements  of 
estates,  authorized  a  sale  or  exchange  to  or  with  the 
tenant  for  life,  or  at  least  whether  equity  would  not  re- 
lieve against  the  transaction,  and  that  doubt  wqs  stated 
as  a  grdund  for  requiring  the  aid  of  parliament,  in  a  peti- 
tion for  an  act  to  enable  an  exchange  of  settled  estates 
with  the  tenant  for  life;  which  it  was  conceived  could 
not  *be  done  under  a  power  of  sale  and  exchange  in  the 
settlement.  The  Chief  Baron,  and  Mr.  Baron  Hotham, 
to  whom  the  bill  was  referred,  reported,  and  submitted  it 
as  their  opinion,  that  the  doubt  which  was  the  cause  of 
petitioning  for  the  bill  was  not  well  founded ;  and  there- 
fore the  bill  was  unnecessary,  and  that  the  passing  of  suck 
a  bill  might  cause  a  great  prejudice  to  numerous  titles  under 
executions  of  powers  of  sale  and  exchange  of  a  similar 
kind:  and  the  House  of  Lords  accordingly  rejected  the 
bill ;  in  consequence  of  which  many  estates  of  great  value 
have  been  purchased,  and  taken  in  exchange  by  tenants 
for  life,  under  the  usual  powers  of  sale  and  exchange. 
Since  these  observations  were  written,  the  point  has  again 

(f)  See  9  Ves.  jun.  52;  and  1 1  Vet.  jun.  480 ;  but  fee  &  476,  477. 
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been  agitated  in  practice.  It  is  a  point  which  no  private 
opinion  can  put  at  rest,  although,  after  the  opinions  of  the 
Chief  Baron,  and  Mr.  Baron  Hotham,  sanctioned  by  the 
House  of  Lords,  and  followed  up  in  practice,  there  seems 
to  be  no  ground  to  fear  that  a  different  rule  will  be  esta- 
blished. The  point  has  been  decided  by  the  Lord 
Chancellor  since  the  above  observations  were  written,  in 
favour  of  the  execution  of  the  power  (#),  and  the  point, 
therefore,  is  now  at  rest. 

II.  The  purposes  for  which  estates  are  vested  in  trustees 
for  sale,  are  generally,  either  for  the  benefit  of  creditors ; 
rf  individuals  sui juris;  or  persons  not  sui juris ;  and  we 
aire  now  to  consider  in  what  manner  trustees  may  become 
purchasers  of  estates  vested  in  them  for  those  several 
purposes,  without  being  liable  to  be  called  to  account  for 
so  doing. 

Of  purchases  by  trustees  or  other  prohibited  persons  in 
genera],  it  must  previously  be  remarked,  that  the  Court 
will  not  permit  them  to  give  up  their  office,  and  to  bid,  as 
it  would  lead  to  infinite  mischief.  The  cestuis  que  trust 
themselves,  as  we  shall  see,  can  decide  this;  and  no 
Court  can  say  ah  ante  they  will  permit  it :  for  circum- 
stances may  exist  at  the  time  of  the  second  sale  that  the 
Court  cannot  know  (A). 

l.  With  respect  to  a  trustee  for  creditors  purchasing 
be  estate  himself. 

In  Whelpdale  v.  Cookson  (i),  where  a  trustee  for  credi- 
tors purchased  part  of  the  estate  himself,  Lord  Hardwicke 
laid,  if  the  majority  of  the  creditors  agreed  to  allow  it,  he 
should  not  be  afraid  of  making  the  precedent. 

But  in  a  late  case  (A),  Lord  Eldon  said,  he  doubted  the 

(g)  Howard  r.Ducane,  1  Turn.  (i)  1  Ves.  9 ;  5  Ves.  jun.  682,  n. 

1.  (k)  See  6  Ves.  jun.  628.    See 

(A)  Ex  parte  James,  8  Ves.  jun.     ex  parte  Uage,  1  Madd.  459. 
52. 

It   B 
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authority  of  that  case ;  for  if  the  trustee  is  a  trustee  for  all 
the  creditors,  he  is  a  trustee  for  them  all  in  the  article  of 
selling  to  others ;  and  if  the  jealousy  of  the  Court  arose 
from  the  difficulty  of  the  cestui  que  trust  duly  informing 
himself  what  is  most  or  least  for  his  advantage,  be  had 
considerable  doubt  whether  the  majority  could  in  that 
article  bind  the  minority. 

It  seems  doubtful,  therefore,  whether  the  purchase  can 
be  supported  unless  all  the  creditors  consent,  although 
convenience,  and  the  general  rule  of  transactions  by  a 
body  of  persons,  are  strongly  in  favour  of  Lord  Hard- 
-wicke's  opinion. 

2.  With  respect  to  a  trustee  for  a  person  sui  juris 
becoming  the  purchaser  of  the  estate. 

If  a  trustee  even  for  a  person  sui  juris  purchase  in  the 
name  of  another  person,  the  sale  will  be  set  aside,  as  that 
very  circumstance  carries  fraud  on  the  face  of  it  (/)• 

But  it  roust  not  be  understood  that  a  trustee  cannot 
buy  from  his  cestui  que  trust ;  the  rule  is,  that  he  cannot 
buy  from  himself  (m\  If,  therefore,  the  cestui  que  trust 
clearly  discbarges  the  trustee  from  the  trust,  and  considers 
him  as  an  indifferent  person,  there  is  no  rule  which  says 
that  he  may  not  purchase  of  him,  although  the  Court  will 
look  with  a  very  jealous  eye  on  a  transaction  of  that 
nature  (n) :  and  to  be  supported,  it  must  clearly  appear, 
that  the  purchaser,  at  the  time  of  the  purchase,  had 
shaken  off  his  confidential  character,  by  the  consent  of  the 
cestui  que  trust  freely  given,  after  full  information,  and 
bargained  for  the  right  to  purchase  (o). 
,  So  an  attorney  is  not  incapable  of  contracting  with  his 

(/)  Lord  Hardwicke  v.  Vernon,  Crowe  t>.  Ballard,  3  Bro.C.C.  117; 

4  Ves.  jun.  411;  14  Ves.  jun.  304;  1  Ves.  jun.  215. 

and  see  2  Bro.  C.  C.  410,  n.  (n)  See  6  Ves.  jun.  627. 

(m)  10  Ves.  jun.  246 ;  and  tee  (o)  See  8  Ves.  jun.  S53. 
Ayliffe   v.   Murray,   2  Atk.  58; 
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client,  but  the  relation  must  be  in  some  way  dissolved,  or, 
if  not,  the  parties  must  be  put  so  much  at  arm's  length,  that 
they  agree  to  take  the  character  of  purchaser  and  vendor ;; 
and  you  must  examine  whether  all  the  duties  of  those  cha- 
racters have  been  performed.  If  an  attorney  deal  with  his 
client,  he  should  require  him  to  get  another  attorney  to 
advise  with  him  as  to  the  value,  or,  if  he  will  not,  then  out 
of  that  state  of  circumstances,  this  clear  duty  results  from 
the  rule  of  equity,  and  throws  upon  him  the  whole  anus  of 
the  case ;  that  if  he  will  mix  with  the  character  of  attorney 
that  of  vendor,  he  shall,  if  the  propriety  of  the  contract 
comes  in  question,  manifest  that  he  had  given  his  client 
all  that  reasonable  advice  against  himself  that  he  would 
have  given  him  against  a  third  person  (/?).  So  if  an  attor- 
ney'be  employed  as  agent  in  the  management  of  a  landed 
estate,  he  cannot  deal  with  his  principal  for  that  estate 
without  honestly  communicating  to  the  principal  all  the 
knowledge  respecting  its  value  which  he  had  acquired  as 
bis  agent,  and  unless  he  do  this,  the  contract,  if  questioned, 
Cannot  be  supported  (y). 

And  the  same  circumstances  that  will  authorize  a  trustee 
to  contract  for  himself  will  enable  him  to  purchase  as  the 
agent  of  another  (r). 

3.  With  respect  to  a  trustee  .for  a  person  not  sui  juris 
baying  the  estate  himself. 

The  only  mode  by  which  this  can  be  effected,  so  as  to 
protect  the  purchaser,  is,  if  he  sees  that  it  is  absolutely 
necessary  the  estate  should  be  sold,  and  he  is  ready  to 
give  more  than  any  one  else,  that  a  bill  should  be  filed, 
and  he  should  apply  to  the  Court  by  motion  to  let  him  be 
the  purchaser.     This  is  the  only  way  he  can  protect  him- 

(p)  Gibflon  v.  Jeyes,  6  Ves.  jun.  Sandy*,  ibid.  502. 

296 ;  see  p.  277,  278,  per  Lord  (g)  Cane  v.  Lord  Allen,  2  Dow, 

Eldon,  C. ;  Wood  v.  Downes,  18  289,  per  Lord  Eldon,  C. 

Vet.  jun.  120;   Montesquieu  v.  (r)  See  9  Ves.  jttt.  249. 
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of  timber  or  other  parts  of  the  inheritance,  and  interest 
thereon,  from  the  times  of  their  being  received.  This  was 
decided  in  the  great  case  of  York-Buildings  Company 
v.  Mackenzie,  in  the  House  of  Lords  (y) ;  and  it  appears 
that  the  House  allowed  him  the  value  of  improvements  of 
all  kinds,  even  in  the  instance  of  a  mansion-house  erected, 
and  plantations  of  shrubs,  &c.  (z). 

And  where  the  cestui  que  trust  is  not  desirous  to  take 
back  the  estate,  he  may  require  it  to  be  put  up  to  sale 
again  at  the  price  at  which  it  was  bought  by  the  trustee  2 
and  that  if  any  one  bid  more,  the  trustee  shall  not  have 
the  estate  :  but  if  not,  that  he  may  be  compelled  to  keep 
it  (a). 

If,  however,  the  cestui  que  trust  be  desirous  to  have 
the  estate  put  up  in  lots,  and  it  was  bought  by  the  trustee 
in  one  lot,  he  must  either  repay  the  trustee  the  purchase- 
money  with  such  interest  as  he  would  have  been  liable 
to  pay  upon  his  bargain,  he  accounting  for  the  rents 
received,  or  paying  an  occupation-rent  for  the  estate,  if 
he  personally  occupied  it :  or  the  cestui  que  trust  must 
consent  to  have  the  estate  put  up  in  one  lot  on  the  terms 
before  mentioned  (b). 

The  trustee  will,  in  case  of  a  resale,  be  allowed  any 
money  bond  fide  laid  out,  not  only  in  substantial  repairs 
and  improvements,  but  also  in  such  as  have  a  tendency 
to  bring  the  estate  to  a  better  sale  ;  which  will  be  added 
to  the  amount  of  the  purchase-money,  and  the  estate 
will  be  put  up  at  the  aggregate  sum ;  deducting,  how- 

•  (#)  8  Bro.  P.  C.  42.  jun.  707  ;  ex  parte  Hughes,   ex 

(*)  See  6  Ves.  jun.  624-.    This  parte  Lacey,  and  Lister  r.  Lister, 

must  have  been  decided  in  some  of  6  Ves.  jun.  617,  625,  63 1 . 

the  subsequent  appeals;  see  8  Bro.  (6)  Ex  parte  James,  8  Yes.  jun. 

P.C.  71,  note.  337. 
(a)  Ex  parte  Reynolds,  5  Ves. 
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ever,  an  allowance  for  acts  that  deteriorate  the  value  of 
the  estate  (c). 

If  any  old  buildings  have  been  pulled  down  by  the 
purchaser,  and  new  ones  erected,  the  old  buildings,  if 
incapable  of  repair,  will  be  valued  as  old  materials,  but 
otherwise  as  buildings  standing  (d). 

But  no  allowance  will  be  made  him  for  any  loss  he 
may  sustain  by  a  fall  in  the  funds  (e). 

Formerly  where  a  purchase  by  a  trustee  was  set  aside, 
the  rule  was,  to  put  up  the  estate  again  to  be  sold  to  the 
best  bidder ;  the  trustee  accounting  for  the  profits,  and 
being  allowed  his  principal  money  and  interest  at  4  par 
cent  (J). 

If  the  trustee  has  actually  sold  the  estate,  the  cestui 
que  (rust  may  compel  the  trustee  to  pay  him  what  he  may 
have  received  above  the  original  purchase-money  (g). 

Where  a  trustee  buys  the  trust-estate  at  a  fair  price,  the 
sale  is  seldom  called  in  question,  unless  he  afterwards  sell 
it  to  advantage ;  and  then  the  cestui  que  trust  is  of  course 
only  desirous  that  the  money  gained  by  the  trustee  on 
the  resale  should  be  paid  to  him. 

Owing  to  this  circumstance,  a  purchaser  of  a  trust* 
estate  from  a  trustee  who  had  previously  sold  to  himself, 
is  seldom  implicated  in  the  suit ;  but  it  seems  clear  that 
a  person  purchasing  with  notice  of  the  previous  trans- 
action would  be  liable  to  the  same  equity  as  the  trustee 
was  subject  to.  In  the  late  case  of  Randall  v.  Errington(A), 
a  purchaser  from  a  trustee  who  had  purchased  in  die 

(c)  Ex  parte  Hughes,  6  Ves.  1  Ves.  9 ;  5  Ves.  jun.  682,  n. 

jun.  6 17;  ex  parte  Bennet,  10  Ves.  (g)  Fox  v.  Mackreth,  2  Bro. 

jun.  381.  C.  C.  400;  ex  parte  Reynolds, 

.    (</)  6  Madd.  2.  5  Ves.  jun.  707. 

(e)  Ex  parte  James,  ubi  sup.  Qi)  10  Ves.  jun.  423. 

{J)  See  Whelpdale  v.  Cookson, 
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name  of  a  trustee  was  made  a  defendant,  and  the  prayer 
of  the  bill  was,  that  if  he  purchased  without  notice,  the 
trustee  might  account  for  the  money  gained  by  the  resale ; 
but  as  the  equity  against  the  purchaser  was  not  noticed 
either  by  the  counsel  or  the  court,  it  must  be  presumed 
that  no  notice  was  proved.  A  different  rule  would,  to 
use  the  expression  of  a  great  man,  blow  up  like  gunpow- 
der this  branch  of  equitable  jurisdiction.  It  is  indeed 
true,  that  in  the  case  in  the  House  of  Lords,  the  pro- 
ceedings in  the  Court  of  Sessions  were  reversed  without 
prejudice  to  the  titles  and  interests  of  the  lessees  and 
others  who  might  have  contracted  with  the  defendant 
bond  fide,  and  before  the  dependence  of  the  process  (I). 
But  this  may  be  satisfactorily  accounted  for  on  two 
grounds :  the  one,  that  no  notice  was  charged  on  the 
lessees,  nor  were  the  leases  attempted  to  be  impeached ; 
the  other,  that  the  relief  sought  had  been  delayed  for 
many  years,  and  the  point  established  by  the  House  of. 
Lords  was,  to  say  the  least,  a  new  doctrine  with  reference 
to  Scotland.  But  this  equity  is  now  well  established. 
No  person,  therefore,  can  be  advised  to  become  the  pur- 
chaser of  an  estate  so  circumstanced,  unless  the  cestui  que 
trust  will  join  ;  nor  would  a  court  of  equity,  on  any  other 
terms,  enforce  a  specific  performance  of  such  a  contract. 
But  this  doctrine  cannot  be  extended  to  the  mere  case  of 
a  purchase  by  a  trustee  in  his  own  name,  from  his  cestui 
que  trusty  which  may  or  may  not  be  binding  according  to 
circumstances,  unless  the  purchaser  have  also  notice  that 
the  sale  was  not  such  as  could  be  supported  in  equity. 

Before  closing  this  chapter  it  must  be  remarked,  that  if 
a  cestui  que  trust  acquiesce  for  a  long  time  in  an  improper 

(I)  And  see  the  same  rule  as  to  under-leases  of  a  charity-estate, 
where  the  original  lease  is  set  aside  as  improvident.  Attorney  General 
v.  Griffith,  13  Ves.  jun.  565  ;  Attorney  General  v.  Backhouse,  17  Ves. 
jun.  283. 
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purchase  by  his  trustee,  equity  will  not  assist  him  to  set 
aside  the  sale  (i).  In  Price  v.  Byrn  (/?),  Lord  Alvanley 
refused  the  aid  of  the  Court,  because  the  bill  had  been 
delayed  twenty  years. 

But  laches  does  not  apply  to  a  body  of  creditors,  who 
may,  therefore,  claim  the  aid  of  equity  at  a  much  more 
distant  period  after  the  sale  than  an  individual  can  (/). 

And  although  acquiescence  may  have  the  same  effect 
as  original  agreement,  and  may  bar  such  a  remedy  as  this, 
yet  the  question  as  to  acquiescence  cannot  arise  until  it  is 
previously  ascertained  that  the  cestui  que  trust  knew  his 
trustee  had  become  the  purchaser :  for,  while  the  cestui 
que  trust  continued  ignorant  of  that  fact,  there  is  no 
laches  in  not  quarelling  with  the  sale  upon  that  special 
ground  (//*). 

A  purchase  by  a  trustee  from  his  cestui  que  trust  is 
merely  malum  prohibitum,  and  not  malum  in  se.  It  is  one 
of  those  contracts  which  admit  of  confirmation  by  the 
injured  party.  But  to  give  effect  to  a  confirmation  in 
a  case  like  this,  the  party  confirming  must  not  be  under 
the  control  of  the  person  whose  title  is  to  be  confirmed,  and 
he  must  have  a  full  knowledge  of  all  the  circumstances, 
and  of  his  power  to  set  aside  the  former  transaction  (»)• 


(*)  See  ex  parte  James,  8  Ves.' 
jun.  337  ;  Hall  v.  Noyes,  3  Ves. 
jun.  748,  cited ;  and  see  1 1  Ves. 
jun.  226  ;  Morse  v.  Royal,  12  Ves. 
jun.  355;  Medlicott  v.  O'Donel, 
1  Ball  &  Beatty,  156. 

(£)  5  Ves.  jun.  681,  cited;  and 
see  Norris  v.  Neve,  3  Atk.  26 ; 
Gregory  v.  Gregory,  Coop.  201. 

(/)  Whichcote  v.  Lawrence,  3 
Ves.  jun.  740;  and  a  case  before 
the  Court  of  Exchequer,  6  Ves. 
jun,   632,   cited;    York -Buildings 


Company  r.  Mackenzie,  8  Bro. 
P.  C.  by  Tomlins,  42. 

(fit)  Per  Sir  William  Grant,  10 
Ves.  jun.  427  ;  and  see  2  Ball  & 
Beatty,  129. 

(n)  Morse  tn  Royal,  12  Ves.  jun. 
355  ;  Murray  v.  Palmer,  2  Scho. 
&  Lef.  474;  Roche  v.  O'Brien, 
1  Ball  &  Beatty,  330 ;  Wood  v. 
Downes,  18  Ves.  jun.  120;  Dun- 
bar v.  Tredennick,  2  Ball  k 
Beatty,  304.   Vide  supra,  p.  249. 
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CHAPTER  XV. 

OF  JOINT  PUKCHASES:  PURCHASES  IN  THE  NAMES  OF 
THIRD  PERSONS;  AND  PURCHASES  WITH  TRUST- 
3I0NEY:  AND  OF  THE  PERFORMANCE  OF  A  COVE- 
NANT TO  PURCHASE  AND  SETTLE  AN  ESTATE. 


SECTION    I. 

Of  Joint  Purchases. 


WHERE  two  or  more  persons  purchase  lands,  and 
advance  the  money  in  equal  proportions,  and  take  a  con- 
veyance to  them  and  their  heirs,  this  is  a  joint  tenancy, 
that  is,  a  purchase  by  them  jointly  of  the  chance  of  sur- 
vivorship, which  may  happen  to  the  one  of  them  as  well 
as  to  the  other  (a)  (I),  but  where  the  proportions  of  the 

(a)  See  Moyse  v.  Gyles,  2  Vern.  3  Atk.  735 ;  2  Ves.  258  ;  Rea  v. 

385 ;  York  v.  Eaton,  2  Freem.  23 ;  Williams,  MS.  Appendix,  No.  21 ; 

Thicknesse  v.  Vernon,  2  Freem.  Aveling  v.  Knipe,    19  Ves.  jun. 

84;   Anon.  Carth.    15;  and  see  4-4-1. 


(I)  This  distinction  has  not  been  thought  satisfactory.  A  writer,  to 
whom  the  Profession  is  under  great  obligation,  observes,  that  if  the 
advance  of  consideration,  generally,  will  not  prevent  the  legal  right, 
the  mere  inequality  of  proportion,  which  may  naturally  be  attributed 
to  the  relative  value  of  the  lives,  cannot  have  that  effect.  See  9  Ves. 
jun.  597,  n.(b).  The  distinction,  however,  seems  founded  on  rational 
grounds.  Where  the  parties  advance  the  money  equally,  it  may  be 
fairly  presumed  that  they  purchased  with  a  view  to  the  benefit  of  sur- 
vivorship ;  but  where  the  money  is  advanced  in  unequal  proportions, 
and  no  express  intention  appears  to  benefit  the  one  advancing  the 
smaller  proportion,  it  is  fair  to  presume  that  no  such  intention  existed; 
the  inequality  of  proportion  can  scarcely  be  attributed  to  the  relative 
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money  are  not  equal  and  this  appears  in  the  deed  itself) 
this  makes  them  in  the  nature  of  partners  (£) ;  and  how- 
ever the  legal  estate  may  survive,  yet  the  survivor  shall 
be  considered  but  as  a  trustee  for  the  others  in  propor- 
tion to  the  sums  advanced  by  each  of  them.  So  if  two 
or  more  make  a  joint  purchase,  and  afterwards  one  of 
them  lays  out  a  considerable  sum  of  money  in  repairs  or 
improvements,  and  dies,  this  shall  be  a  lien  on  the  land, 
and  a  trust  for  the  representative  of  him  who  advanced 
it  (c). 

And  where  the  money  is  advanced  in  equal  proportions, 
so  that  the  purchasers  are  joint  tenants  in  equity  as  well 
as  at  law,  a  conveyance  by  the  purchasers  to  a  trustee 
without  any  consideration,  and  without  any  express  intent 
to  sever  the  joint  tenancy,  will  not  have  that  effect ;  but 
the  trust-estate  will  go  to  the  survivor  in  the  same  manner 
as  the  legal  estate  would  have  done  (d). 

In  all  cases  of  a  joint  undertaking,  or  partnership, 
although  the  estate  will  survive  at  law,  yet  the  survivor 
will  in  equity  be  a  trustee  for  the  representative  of  the 
deceased  partner. 

Thus,  in  a  case  (e)  where  five  persons  purchased  lands 
in  fee  of  the  commissioners  of  sewers,  and  in  order  to 
improve  and  cultivate  these  lands  afterwards  entered  into 
articles,  whereby  they  agreed  to  be  equally  concerned  as 
to  profit  and  loss,  and  to  advance  each  of  them  such  a 

(4)  See  2  Ves.  258.  pendix,  No.  21. 

(c)  Per  Master  of  the  Rolls,  in  (*)  Lake  v.  Gibson,  ubiwp.  and 
casu  Lake  v.  Gibson,  1  Eq.  Ca.  Abr.  see  Hayes  v.  Kingdome,  I  Vera. 
200,  pi.  3.  33 ;  Jeffereys  v.  Small,  1  Vera. 

(d)  Rea  v.  Williams,  MS.  Ap-  217. 


value  of  the  lives,  because  neither  of  the  parties  can  be  supposed  not  to 
know,  that  the  other  may,  immediately  after  the  purchase,  compel  * 
legal  partition  of  the  estate,  or  may  even  sever  the  joint  tenancy  by* 
clandestine  act. 
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sum,  to  be  laid  out  in  the  manurance  and  improvement 
of  the  land,  it  was  held  by  the  Master  of  the  Rolls  that 
they  were  tenants  in  common,  and  not  joint  tenants,  as 
to  the  beneficial  interest,  and  that  the  survivor  should  not 
go  away  with  the  whole ;  for  then  it  might  happen  that 
some  might  have  paid  or  laid  out  their  share  of  the 
money,  and  others,  who  had  laid  out  nothing,  go  away 
with  the  whole.  And  the  decree  was  affirmed  by  Lord 
Chancellor  King  (/). 

So  where  two  persons  took  a  building-lease,  and  laid 
out  money  in  erecting  houses,  they  were  held  to  be  part- 
ners with  respect  to  this  property :  and  the  survivor  was 
decreed  to  be  a  trustee  of  a  moiety  for  the  representatives 
of  the  deceased  (g). 

But  as  the  lands  will  survive  at  law,  equity,  on  the 
general  rule,  that  he  who  seeks  equity  shall  do  equity, 
will  not  relieve,  unless  the  person  seeking  relief  will  do 
what  he  equitably  ought  to  do. 

Thus,  in  the  first-mentioned  case,  the  ancestor  of  the 
party  seeking  relief  had  quitted  the  concern  for  many 
years  ;  since  which  time  the  other  proprietors,  to  enable 
them  to  carry  on  their  design,  had  purchased  some  other 
estates,  which  proved  a  losing  concern ;  and  the  plaintiff 
was  only  relieved  on  contributing  his  share  of  the  pur- 
chase-money of  the  estates  so  bought,  with  interest  from 
the  time  the  money  ought  to  have  been  paid  (A). 

Lord  Chancellor  King  said,  that  this  was  plainly  a 
tenancy  in  common  in  equity,  though  otherwise  at  law ; 
and  the  defendant  Craddock  having  only  a  title  in  equity, 
that  he  must  do  equity ;  and  that  this  was  equitable  in  all 
its  branches ;  for  he  had  his  election  to  drop  all  claim,  or 

(/)  Lake  t>.  Craddock,  3  P.Wms.  and  Elliot  v.  Brown,  9  Yes.  jun. 

158 ;  S.  C.  MS.  597,  cited. 

(g)  Lyster  v.  Dolland,  1  Yes.  (k)  And  see  Senhousfe  xrr€faris~ 

jun.  431.     See  2  Yes.  jun.  631 ;  tian,  19  Yes.  157,  cited. 
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between  their  real  and  personal  representatives,  the  pri- 
mary fund  for  payment  of  the  mortgage-money  (»). 

It  seems  that  where  two  or  more  persons  purchase  an 
estate,  and  one,  for  instance,  pays  all  the  money,  and  the 
estate  is  conveyed  to  them  both,  the  one  who  paid  the 
money  cannot  call  upon  those  who  paid  no  part  of  it  to 
repay  him  their  shares  of  the  purchase-money,  or  to  con* 
vey  their  shares  of  the  estate  to  him  :  for  by  payment  of 
all  the  money  he  gains  neither  a  lien  nor  a  mortgage, 
because  there  is  no  contract  for  either ;  nor  can  it  be 
construed  a  resulting  trust,  as  such  a  trust  cannot  arise  at 
an  after-period ;  and  perhaps  the  only  remedy  he  has,  is 
to  file  a  bill  against  them  for  a  contribution  (o).  When- 
ever, therefore,  two  persons  agree  to  purchase  an  estate, 
it  should  be  stipulated  in  the  agreement,  that  if  by  the 
default  of  either  of  them  the  other  shall  be  compelled 
to  pay  the  whole,  or  greater  part  of  the  purchase-money, 
the  estate  shall  be  conveyed  to  him,  and  he  shall  hold  the 
entirety  against  the  other  and  his  heirs,  unless  he  or  they 
shall,  within  a  stated  time,  repay  the  sum  advanced  on 
their  account,  with  interest  in  the  mean  time. 

But  it  has  been  held,  that  if  one  of  two  joint  tenants  of 
a  lease  renew,  at  his  own  expense,  and  the  other  party 
reap  the  full  benefit  of  it,  the  one  advancing  the  money 
shall  have  a  charge  on  the  other  moiety  of  the  estate,  for 
a  moiety  of  his  advances  on  account  of  the  fines,  although 
such  other  moiety  of  the  estate  be  in  strict  settlement  at 
the  time  of  the  renewal.  The  case  was  considered  to  fall 
within  the  principle  upon  which  mortgagees  who  renew 

(it)   Forrester  r.  Lord  Leigh,  case  does  not,  however,  authorize 

Ambl.  171.  Vide  supra,  p.  179.  the  observation,   but  the*  author 

(o)  See  Wood  v.  Birch,  and  conceives  it  to  follow,  from  what 

Wood  v.  Norman,  Rolls,  7  and  8  fell  from  the  Master  of  the  Rolls 

March  1804 ;  the  decree  in  which  at  the  hearing. 
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leasehold  interests  have  been  decreed  entitled  to  charge 
the  amount  upon  the  lands  (p). 

Where  two  or  more  persons  purchase  an  estate,  and 
the  conveyance  is  taken  in  the  name  of  one  of  them,  die 
trust  may  be  proved  by  letters  written  subsequently  to  the 
purchase ;  for  the  statute  of  frauds  (q)  does  not  require 
that  a  trust  shall  be  created  by  a  writing  (r) ;  but  that  it 
shall  be  manifested  and  proved  by  writing,  which  means 
that  there  should  be  evidence  in  writing,  proving  thai 
there  was  such  a  trust  (s). 

But  although  two  persons  enter  into  a  treaty  for  die 
purchase  of  an  estate,  and  one  of  them  desists,  and  per- 
mits the  other  to  go  on  with  the  intended  purchase,  on 
his  promising,  by  parol,  to  let  him  have  the  part  of  the 
estate  he  desired,  yet  it  seems  that  this  agreement  cannot 
be  enforced  on  account  of  the  statute  of  frauds. 

In  Lamas  v.  Baily  (t ),  which  was  a  case  of  this  nature, 
the  plaintiff  obtained  a  decree  at  the  Rolls,  it  being  in- 
sisted, that  although  it  was  an  agreement  parol,  yet  it  was 
in  part  executed  by  the  plaintiff's  desisting  from  prose* 
cuting  his  purchase,  who  otherwise  might  have  purchased 
for  himself,  or  at  least  have  enhanced  the  price  the  de- 
fendant was  to  pay,  so  that  the  defendant  had  a  benefit 
by  it ;  and  besides,  it  was  a  fraud  (it),  and  like  the  case 
where  a  man  agreed  to  purchase  as  agent  for  another, 
and  would  afterwards  retain  the  purchase  to  himself.  But 
upon  an  appeal  to  the  Lord  Chancellor,  the  decree  was 
reversed,  as  being  a  parol  agreement  within  the  provision 
of  the  statute  against  frauds. 

(p)  Hamilton  v.  Denny,  1  Ball  696 ;  5  Ves.  jun.  308 ;  Randall 

St  Beatty,  190.  v.  Morgan,  12  Ves.  jun.  67. 

(q)  29  Car.  II.  c.3,  8.7.  (*)  2  Vera.  627 ;  and  iee  Bis* 

(r)  See  n.  (1)  to  the  last  edit.  w.  Emerson,  1  Vera.  106. 

of  Gilb.  on  Use*,  p.  1 U.  (u)  SeeThyan e.  Thynn,  l  Vent 

(m)  Forster  v.  Hale,  3  Ves.  Jan*  2M, 
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Mr.  Powell  (x)  refers  to  an  anonymous  case  in  Viner  (y), 
which  he  conceives  to  be  another  report  of  the  case  of 
Lamas  v.  Baily,  where  the  Lord  Chancellor  dismissed 
the  bill  because  there  was  no  absolute  and  positive  agree- 
ment; but  the  words  were  ambiguous  and  uncertain, 
and  the  statute  intended  to  oust  as  well  all  such  ambi- 
guous agreements,  as  to  prevent  perjuries,  &c,  and  this 
agreement  would  not  bind,  unless  it  were  in  writing. 
And  Mr.  Powell,  therefore,  conceives  that  the  judgment 
turned  on  there  being  no  absolute  or  positive  agreement, 
the  words  being  ambiguous  and  uncertain ;  and  not  on 
the  ground  that  the  forbearing  by  agreement  to  do  an  act 
might  not  be  a  part  performance,  and  raise  as  strong  an 
equity  to  have  the  benefit  stipulated  in  return,  as  an  act 
done. 

In  the  later  case  of  Atkins  v.  Rowe  (2),  some  persons 
desirous  of  obtaining  a  lease  of  three  houses,  agreed  that 
one  of  them  should  bid  for  all  the  houses,  but  that  the 
lease  should  be  for  their  joint  benefit.  Accordingly  he 
bid,  and  a  lease  was  made  to  him  ;  and  to  a  bill  filed  by 
the  others  to  have  the  benefit  of  the  lease,  and  that  the 
purchaser  might  be  decreed  a  trustee,  he  pleaded  the 
statute  of  frauds  in  bar  both  to  the  discovery  and  relief. 
But  the  Lord  Chancellor  seemed  of  opinion,  that  the 
agreement,  although  by  parol,  was  not  within  the  statute, 
and  ordered  the  plea  to  stand  for  an  answer,  with  liberty 
to  except,  and  the  benefit  of  the  plea  to  be  saved  to  the 
hearing.  Thus  the  case  is  reported  in  Moseley.  It  ap- 
pears from  the  cases,  in  the  House  of  Lords  (a),  that  the 
defendant  by  his  answer  denied  the  agreement,  and  the 
cause  being  at  issue,  several  witnesses  were  examined  on 

(x)  1  Powell  on  Contracts,  310.        (z)  Mose.  39;  and  see  Crop 

(y)  5  Vin.  Abr.  521,  pi  32.  t>.  Norton,  stated  infra. 

Note,  the  case  of  Lamas  v.  Baily        (a)  Cases,  D<m.  Proc.  1 730. 

is  stated  in  the  same  page. 
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both  sides.  There  was  a  contrariety  of  evidence,  but  the 
plaintiff  proved  the  agreement  by  one  positive  witness, 
corroborated  by  circumstances.  But  the  Chancellor  dis- 
missed the  bill  without  costs,  and  his  decree  was  affirmed 
by  the  House  of  Lords. 

Upon  the  whole,  therefore,  the  better  opinion  perhaps 
is,  that  an  agreement  of  this  nature  cannot  be  enforced, 
although  certainly  it  does  not  appear  that  the  precise 
point  has  ever  been  decided  upon  an  absolute  agreement 
clearly  and  undeniably  proved. 

From  the  case  of  Smith,  treasurer  of  the  West-India 
Dock  Company  v.  the  Mayor  and  Corporation  of  Lon- 
don^), it  should  seem,  that  where  two  persons  agree  to 
purchase  an  estate,  and  one  of  them,  by  agreement  be- 
tween them,  completes  the  purchase,  and  pays  the  money, 
the  other  must  agree  to  accept  the  title,  and  pay  his  share 
of  the  purchase-money ,  before  he  can  call  for  an  inspec- 
tion of  the  title-deeds,  in  order  to  investigate  the  tide; 
unless  the  one  who  purchased  can  be  charged  with  such 
gross  negligence,  or  wilful  default,  as  will  strip  an  agent, 
as  such,  of  the  protection  which  that  character  gives  him 
in  all  transactions  in  which  he  duly  acts  according  to  his 
agency :  and  in  case  any  such  gross  negligence  or  wilful 
default  can  be  proved,  the  injured  party  will  have  a  re* 
medy  in  equity,  although  he  may  have  paid  his  share  of 
the  purchase-money. 


SECTION  II. 
Of  Purchases  in  the  Names  of  Third  Persons. 

I.  If  a  man  purchase  an  estate,  and  do  not  take  the 
conveyance  in  his  own  name  only,  the  clear  result  of  all 

(fi)  Ch.  Dec.  16,  1801,  and  many  previous  days,  MS. 
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the  cases,  without  a  single  exception,  is,  that  the  trust  of 
the  legal  estate,  whether  freehold,  copyhold  or  leasehold ; 
whether  taken  in  the  name  of  the  purchaser  and  others 
jointly,  or  in  the  names  of  others,  without  that  of  the  pur- 
chaser ;  whether  in  one  name  or  several ;  whether  jointly 
or  successive,  results  to  the  man  who  advances  the  pur- 
chase-money (c),  unless  such  a  resulting  trust  would  break 
in  upon  the  policy  of  an  act  of  parliament  (d).  And 
although  the  person  in  whose  name  the  conveyance  is 
taken  executes  no  declaration  of  trust,  yet  a  trust  will 
result  for  the  person  who  paid  the  money  by  operation  of 
law ;  this  species  of  trust  being  expressly  excepted  out  of 
the  statute  of  frauds  (e). 

But,  unless  the  trust  arise  on  the  face  of  the  deed  itself, 
the  proofs  must  be  very  clear  (f) :  and  however  clear 
they  may  be,  it  seems  doubtful  whether  parol  evidence  is 
admissible  against  the  answer  of  the  trustee  denying  the 
trust  (g).  And  in  cases  of  this  nature  the  claimant,  in 
opposition  to  the  legal  title,  should  not  delay  asserting 


(c)  Per  Lord  C.  B.  Eyre,  in 
Dyer  v.  Dyer,  stated  infra. 

(d)  See  ex  parte  Houghton,  1 7 
Ves.  jun.  251  ;  and  see  Redington 
v.  Redington,  3  Ridg.  P.  C  106. 

,  (e)  29  Car.  II.  c.  3,  s.  8.  See 
H ungate  v.  H ungate,  Toth.  184; 
Gascoigne  v.  Thwing,  1  Vern.  366; 
Howe  <>.Howe,  1  Vern.  4-15;  Anon. 
2  Ventr.  36!,  n.  (3);  O'Hara  v. 
O'Neil,  21  Vin.  Abr.  497,  n.;  2 
Bro.  P.  C.  39 ;  Pelly  v.  Maddin,  21 
Vin.  Abr.  498,  pi.  15 ;  Sir  Darcy 
Lever  v.  Andrews,  7  Bro.  P.  C.  by 
Tomlins,  288 ;  Ambrose  v.  Am- 
brose, 1  P.  Wms.  321;  ex  parte 
Vernon,  2  P.  Wms.  549;  Smith  v. 
Baker,  1  Atk.  385 ;  Lloyd  v.  Spil- 
let,  2  Atk.  148  j  Withers  v. Withers, 


Ambl.  15  ;  Lade  v.  Lade,  1  Wits. 
21  ;  Smith  v.  Lord  Camelford,  2 
Ves.  jun.  713;  Rider  v.  Kidder, 
1 0  Ves.  jun.  360. 

{/)  Gascoigne :  v.  Thwing,  1 
Vern.  366 ;  Newton  v.  Preston, 
Prec.  Clia.  103;  Willis  v.  Willis* 
2  Atk.  7 1  ;  and  see  1  Atk.  60 ; 
Ambl.  414;  Acherley  r.  Acherleyr 
4  Bro.  P.  C.  67  ;  and  Smith  v. 
Wilkinson,  3  Ves.  jun.  705,  cited; 
and  1  Dick.  328 ;  and  see  Lench  t>. 
Lench,  10  Ves.  jun.  511. 

(g)  Skett  v.  Whhmore,  2  Freem. 
289 ;  Newton  v.  Preston,  Prec.Cha. 
103.  See  Cottington  v.  Fletcher,. 
2  Atk.  155;  Bartlett  v.  Pickers- 
gill,  4  East,  577,  n.  (b). 
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his  right,  as  a  stale  claim  would  meet  with  little  atten- 
tion (A). 

It  has  been  said  (i),  that  if  the  cousiderationrmoney  is 

expressed  in  the  deed  to  be  paid  by  the  person  in  whose 
name  the  conveyance  is  taken,  and  nothing  appears  in 
such  a  conveyance  to  create  a  presumption  that  the  pur- 
chase-money belonged  to  another,  then  parol  proof  can- 
not be  admitted,  after  the  death  of  the  nominal  purchaser, 
to  prove  a  resulting  trust ;  for  that  would  be  contrary  to 
the  statute  of  frauds  and  perjuries. 

This  proposition  has  been  adopted  by  another  writer(£), 
who  says,  that  it  should  seem,  that  even  the  confession  of 
the  trust  by  the  nominal  purchaser,  to  countervail  a  de- 
claration in  writing,  and  create  a  trust  for  the  party 
advancing  the  money,  cannot  be  established  hy  a  third 
person,  but  must  be  made  under  a  judicial  examination  upon 
oath j  or  by  the  party  s  own  answer  in  equity.  This,  he  adds, 
seems  understood  both  in  the  case  of  Ambrose  v.  Ambrose, 
and  Ryall  v.  Ryall ;  and  appears  to  flow  from  the  propo- 
sition before  stated ;  for,  during  the  life  of  the  nominal 
purchaser,  no  proof  can  be  received  of  his  parol  confes- 
sion, as  not  being  the  best  existing  evidence  ;  and  after 
his  death,  it  is  mere  parol  evidence  contradicting  the 
deed,  and  not  of  strength  to  raise  a  resulting  trust. 

In  the  first  edition  of  this  work  the  author  submitted  it 
as  his  opinion,  that  the  proposition,  that  parol  proof  could 
not  be  admitted  after  the  death  of  the  nominal  purchaser, 
was  not  warranted  by  the  authorities  referred  to  in  support 
of  it  (/),  and  that  the  statute  is  not  more  broken  in  upon 

(h)  Delane  v.  Delane,  7  Bro.  P.  (k)  Rob.  on  Stat,  of  Fraud*,  90. 

C.  by  Tomlins,  27  9.  (/)  Kirk  v.  Webb,  Prec  Cha.  Ui 

(»)  See  Mr.  Sanders's  note  to  Walter  deCbirton's  case,  cited tk; 

Lloyd  v.  SpUlet»  2  Atk.  150 ;  and  Newton  v.  Preston,  Prec.Cha.Ui; 

see  his  Essay  on  Uses,  I.  123;  Gascoigue  c.  Thwing,  i  VeraStf; 


and  see  the  3d  edit,  of  that  work,     Hooper  ©.  Eyles,  2  Vern.  4tf>; 
p.  259,  2GO.  Crop  u  Norton,  9  Atfc  74. 
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by  admitting  parol  proof  after  the  death  of  the  nominal 
purchaser,  than  it  is  by  allowing  such  proof  in  his  life- 
time. And  this  opinion  seems  to  be  confirmed  by  the 
cases  of  Lench  v.  Lench  (m).  The  question  there  was, 
whether  a  purchase  by  the  late  husband  of  the  plaintiff  of 
an  estate  was  made  with  some  trust-money  of  hers,  of  which 
he  had  obtained  possession.  Parol  evidence  was  admit- 
ted of  conversations  with  the  husband,  in  order  to  prove 
the  fact  Sir  Wm.  Grant,  Master  of  the  Rolls,  after  pre- 
mising that  there  was  not  only  no  covenant  by  the  husband 
to  purchase  land,  but  no  stipulation  in  the  settlement  that 
land  should  be  purchased,  but  merely  a  proviso,  that  the 
trustees,  with  the  wife's  consent  alone,  might  invest  the 
money  in  land,  said,  that  as  to  the  ground  that  the  pur- 
chase was  made  with  the  trust-money,  all  depended  upon 
the  proof  of  the  fact,  for  whatever  doubts  might  have  been 
formerly  entertained  on  this  subject,  it  is  now  settled,  that 
money  may  in  this  manner  be  followed  into  the  land  in  which 
it  is  invested ;  and  a  claim  of  this  sort  may  be  supported  by 
parol  evidence. —  His  Honor  then  examined  the  weight  of 
the  testimony,  which  he  held  to  be  too  contradictory  and 
uncertain  to  be  depended  upon.  So,  in  Sir  John  Peachy  s 
case  (it),  Sir  Thomas  Clark,  Master  of  the  Rolls,  laid  it 
down,  that  frauds  were  out  of  the  statute  of  frauds,  for 
that  the  Judges  had  resolved  it  was  absurd  that  a  statute 
which  was  made  to  prevent  frauds  should  be  made  a 
handle  to  support  them.  And  therefore,  if  A  sold  an 
estate  to  C,  and  the  consideration  was  expressed  to  be 
paid  by  B>  and  the  conveyance  made  to  B,  the  Court 
would  allow  parol  evidence  to  prove  the  money  paid 
byC. 

Where  the  evidence  is  merely  parol,  although   it  is 

(m)  See  Lench  v.  Lench,  lOVes.  jun.  511.    The  point,  I  am  told, 

lately  decided  the  same  way  in  Ireland, 
(if)  Rolls,  E.  T.  1759,  MS. 
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clearly  admissible,  yet  it  will  be  received  with  great 
caution.  Evidence  of  naked  declarations  made  by  th& 
purchaser  himself  is,  as  Sir  William  Grant  observed,  in- 
all  cases,  most  unsatisfactory  evidence,  on  account  of  the 
facility  with  which  it  may  be  fabricated,  and  the  impossi- 
bility of  contradicting  it.  Besides,  the  slightest  mistake 
or  failure  of  recollection  may  totally  alter  the  effect  of 
the  declaration. 

So  Lord  Hardwicke  laid  it  down  that  parol  evidence 
might  be  admitted  to  show  the  trust,  from  the  mean  cir. 
cumstances  of  the  pretended  owner  of  the  real  estate  or 
inheritance,  which  makes  it  impossible  for  him  to  be  the 
purchaser  (o). 

An  express  trust,  although  by  parol  only,  will  prevent 
the  resulting  trust  (p) ;  because  resulting  trusts  are  left 
by  the  statute  of  frauds  and  perjuries  as  they  were  before; 
and,  previously  to  the  act,  a  bare  declaration  by  parol 
would  prevent  any  resulting  trust.  Besides,  an  equitable 
presumption  may  be  rebutted  by  parol  evidence  (g) ;  forf 
as  Lord  Mansfield  has  observed,  an  equitable  presumption 
is  only  a  kind  of  arbitrary  implication  raised,  to  stand 
until  some  reasonable  proof  brought  to  the  contrary. 

Therefore  parol  evidence  will  be  admitted  to  prove  the 
purchaser  s  intention,  that  the  person  to  whom  the  con- 
veyance was  made  should  take  beneficially  ;  and  if  satis- 
factory, he  will  be  entitled  to  the  estate  (r) ;  but  the  proof 
rests  upon  him  to  show,  that  the  man  from  whom  the  con- 


Co)  Willis  v.  Willis,  2  Atk.  7 1  ; 
and  see  Ryall  v.  Ryall,  1  Atk.  59  ; 
Ambl.  413;  and  Lench  v.  Lench, 
lOVes.  jun.51I. 

(p)  Lady  Bellasis  v.  Compton, 
2  Vern.  294.  See  Lord  Altham 
v.  the  Earl  of  Anglesea,  Gilb.  Eq. 
Rep.  16;  Roe  t?.  Popham,  Dough 
25. 


(o)  Langfielde  0.  Hodges,  Loft 
230;  Rider  v.  Kidder,  H>  Vet. 
jun.  360. 

(r)  Taylor  t>.  Alston,  cited  ro 
Dyer  v.  Dyer,  Watlu  Copyh.  210; 
S.  C.  MS. ;  Goodright  v.  Hodges, 
sotf.  227;  Loft,  230;  2  East,  534, 
n.;  Maddiaon  v.  Andrews,  1  Vet 
57. 
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sideration  moved  did  not  mean  to  purchase  in  trust  for 
liimself,  but  intended  a  gift  to  the  stranger  ($). 

Where  a  man  merely  employs  another  person  by  parol, 
as  an  agent  to  buy  an  estate,  who  buys  it  accordingly, 
and  no  'part  of  the  purchase-money  is  paid  by  the  principal, 
and  there  is  no  written  agreement,  he  cannot  compel  the 
agent  to  convey  the  estate  to  him,  as  that  would  be 
directly  in  the  teeth  of  the  statute  of  frauds  (/). 

And  although  the  agent  be  afterwards  convicted  of 
perjury  in  denying  the  trust,  yet  that  will  not  enable  the 
Court  to  decree  a  performance  in  specie  (u);  and,  there- 
fore, as  the  principal  cannot  avail  himself,  in  any  civil 
proceeding,  of  the  conviction  of  the  agent,  he  is  a  com- 
petent witness  to  prove  the  perjury  (.r). 

In  Crop  v.  Norton  (y),  Lord  Hardwicke  appears  to 
have  been  of  opinion,  that  this  doctrine  of  resulting  trust 
only  extended  to  cases  where  the  whole  consideration  is 
paid  by  one  person,  and  the  conveyance  taken  in  the  name 
of  the  other.  He  said,  "  this  is  where  the  whole  con- 
sideration moves  from  such  person ;  but  I  never  knew  it 
where  the  consideration  moved  from  several  persons ;  for 
this  would  introduce  all  the  mischief  which  the  statute  of 
frauds  was  intended  to  prevent.  Suppose  several  persons 
agree  to  purchase  an  estate  in  the  name  of  one,  and  the 
purchase-money  appears  to  be  paid  by  him  only,  I  do 
not  know  any  case  where  such  persons  shall  come  into 
this  Court,  and  say  they  paid  the  purchase-money ;  but 
it  is  expected  there  should  be  a  declaration  of  trust." 

In  the  case  of  Wray  v.  Steel,  the  point  called  for  a  de- 

(*)  See  3  Ridg.  P.  C.  178.  (x)  The  King  v.  Boston,  4  East, 

(*)  Bartlett  v.  Pickersgill,  4  Burr.  572.     See  Fell  v.  Chamberlain,  2 

2255 ;  4  East,  577,  n.  {by  See  Ras-  Dick.  484,  supra,  p.  106 ;  and  see 

tel  v.  Hutchinson,  1  Dick.  44.  the  King  v.  Dalby,  Peake's  Ca.  12, 

(«)  Bartlett  v.  Pickersgill,  ubi  and  the  cases  cited  in  the  note. 

sup.  (j/)  9  Mod.  233. 

s  s  3 
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an  advancement  for  them,  but  a  trust  for  the  father  (g)f 
and  there  seems  some  ground  to  support  this  distinction  ; 
because  the  father  could  not  have  taken  the  whole  estate 
in  his  own  name. 

But  this  decision  has  been  overruled,  and  it  is  now 
settled,  that  such  a  purchase  is,  upon  the  general  rule, 
an  advancement  for  the  children,  and  not  a  trust  for  the 
father  (A),  where  the  grant  is  immediate  to  the  children, 
Or  even  to  the  father  for  their  lives,  if  they  can,  according 
to  the  custom  of  the  manor,  take  at  law  under  such  a 
grant  (i) :  nor  is  it  material  that  the  purchase  is  of  a  re- 
version expectant  upon  the  death  of  a  stranger  (J  ). 

A  purchase  by  a  papist  incapable  of  purchasing,  in  the 
name  of  a  protestant  son,  is  a  stronger  case  for  an  advance- 
ment than  a  purchase  by  a  protestant  parent ;  because 
otherwise  a  constructive  trust  prohibited  by  statute  would 
be  raised  (A). 

It  has  already  been  observed,  that  to  make  it  an 
advancement,  the  child  must  be  unadvanced ;  but  an  ad- 
vancement in  part  is  not  material  (/) ;  and  a  child  having 
only  a  reversion  expectant  upon  a  life-estate,  will  be  con- 
sidered as  unadvanced  (rri) ;  and  even  if  the  child  be 
advanced,  yet  if  the  father  consider  him  unadvanced,  that 
will  be  sufficient  (si). 

If  the  child  is  already  provided  for,  and  the  father  did 
not  consider  him  unadvanced  (0),  or  if  the  father  con- 

(g)  Dickenson  v.  Shaw,  cited  in  3  Ridg.  P.  C.  106.    See  ex  parte 

Dyer  v.  Dyer,  Watk.  Copyh.  216;  Houghton,  17  Ves.  jun.  25 1.    10 

S.C.  MS.  Geo.  4. 

(h)  Dyer  v.  Dyer,  ubi  sup. ;  and  (I)  See  Rep.  *.  Finch,  326. 

see  Swift  t>.  Daris,  8  East,  354,  n.  (tn)    Lamplugh    v.  Lamplugh, 

(t )  See  Right  v.  Bawden,  3  East,  1  P.  Wms.  ill. 

260 ;  Smartle  v.  Penhallow,  Lord  (*)  Redington  v.  Redington,  ubi 

Raym.  994.  sup. 

(j)  Finch  d.  Finch,  15  Ves-  jun.  (0)  Elliot  v.  Elliot,  2  Cha.  Ca. 

43-  231. 

(k)    Redington    v.    Redington, 

S  S  4 
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Possession  by  the  father,  during  the  infancy  of  his 
child(f),  will  not  be  deemed  subversive  of  the  child's 
claim ;  for  it  cannot  be  supposed  the  parent  would  have 
named  a  youth  as  a  trustee ;  and  therefore  his  taking  the 
profits  must  be  intended  to  have  been  done  by  him  as 
guardian  to  the  son.  In  an  early  case  (u),  indeed,  the 
tender  years  of  the  child  was  considered  as  evidence  that 
the  father  did  not  purchase  for  his  benefit,  because  he  was 
too  young  to  need  an  advancement. 

A  distinction  has  been  drawn  where  the  parent  has 
taken  the  profit  after  the  child's  coming  of  age,  and  when 
of  discretion  to  claim  his  right  (v) ;  in  which  case,  it  is 
*  said,  the  child  shall  be  a  trustee  for  the  father.  But  this 
cannot  be  depended  on.  It  seldom  happens  that  the 
father  gives  the  son  possession  during  his  life ;  and  yet, 
as  the  Court  observed,  in  the  case  of  Lord  Grey  v.  Lady 
Grey  (kr),  in  all  cases  whatsoever,  where  a  trust  shall  be 
between  the  father  and  son,  contrary  to  the  consideration 
and  operation  of  law,  the  same  ought  to  appear  upon  very 
plain  and  coherent  and  binding  evidence,  and  not  by  any 
argument  or  inference  from  the  father's  continuing  in 
possession,  and  receiving  the  profits,  which  sometimes  the 
.  son  may  not  in  good  manners  contradict,  especially  where 
lie  is  advanced  but  in  part. 

So  the  circumstance  of  the  parent  laying  out  money 
in  repairs  and  improvements  will  not  make  the  child 
a  trustee  (j/). 

(*)  See  Finch,  340,  341 ;  Lam-  See  King  v.  Denison,   1  Ves.  & 

plugh  v.  Laraplugh,   1   P.  Wins.  Bea.  260. 

112;  Mumma  v.  Mumma,  2  Vera.  (v)  Lloyd  v.  Read,  1  P.  Wms. 

19;  Redington   v.  Redington,  3  608  ;  and  see  Gilb.  Lex  Pretoria, 

Ridg.  P.  C.  106.     Note,  the  case  271. 

4>f  the  Attorney-general  v.  Bagg,  (x)  Rep.  U  Finch,  340. 

Haiti  135,  turned  on  fraud.  (y)  Shales  v.  Shales,  2  Freem. 

(at)  Sir  George  Binion  r.  Stone,  252 ;  Mumma  v.  Mumma,  2  Vera. 

Mela.  Cha.  Rep.  68 ;  2  Freem.  1 69.  1 9. 
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A  declaration  of  trust  by  the  father,  subsequently  to  the 
conveyance,  will  not  divest  the  gift  to  the  child  {£) ;  and 
therefore  a  devise  by  him  of  the  estate  will  be  inopera- 
tive^). 

It  is,  however,  quite  clear,  that  according  to  the  gene* 
ral  rule  of  equity,  if  the  father  devise  to  another  the  estate 
bought  in  the  name  of  the  child,  and  make  other  provision 
for  the  child  by  his  will,  he  would  at  this  day  be  put  to  his 
election ;  although  in  the  early  case  of  Shales  v.  Shales  (b\ 
where  these  circumstances  occurred  the  child  was  not 
put  to  his  election. 

If  the  conveyance  of  the  fee  to  a  son  is  proved  to  be 
for  a  particular  purpose,  as  to  sever  a  joint-tenancy,  the 
child  will  be  a  trustee  for  the  father  (c). 

A  purchase  by  a  father,  in  the  joint  names  of  himself 
and  son,  will  be  considered  as  an  advancement  for  the 
child,  if  he  is  unprovided  for ;  and  consequently  equity 
will  not  assist  to  defeat  his  legal  claim  (</). 

But  a  purchase  in  the  names  of  father  and  son,  as  joint* 
tenants,  has  not  been  considered  so  strong  a  case  for  an 
advancement  as  it  formerly  was  ;  it  is  said,  that  it  does 
not  answer  the  purpose  of  an  advancement,  for  it  entitles 
the  father  to  the  possession  of  the  whole  till  a  division, 
and  to  a  moiety  absolutely  even  after  a  division,  besides  the 
father's  taking  a  chance  to  himself  of  being  a  survivor  of 
the  other  moiety :  nay,  if  the  son  dies  during  his  minority, 
the  father  would  be  entitled  to  the  whole  by  virtue  of  the 
survivorship,  and  the  son  could  not  have  prevented  it  by 

(z)    Woodman  t>.  Morrell,    2  (fi)  2  Freem.  252. 

Freem.  32;  Elliot  v.  Elliot,  2  Cha.  (c)  Baylis  u.  Newton,  2  Vera. 

Ca.  231.     See  Redington  tr.  Red-  28;  and  see  Birch    v.  Bbgrtre, 

ington,  3  Ridgw.  P.  C.  106.  Ambl.  264;  Sir  Walter  Ralcigh'i 

(a)  Murama  v.  Mumma,  2  Vera,  case,  Hard.  497,  cited. 

19;  Dyer  v.  Dyer,  Watk.  Copyh.  (d)  Scroope  v.  Scrape,  1  Chs. 

216;  S.C.  MS.  Ca.27. 
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severance,  he  being  an  infant  (e).  And  accordingly,  in 
a  case  (f)  where  a  father  purchased  an  estate  in  the  names 
of  himself  and  son,  and  had  no  other  estate  to  which  a  judg- 
ment-creditor could  resort,  the  creditor  was  relieved  in 
equity  against  the  survivorship  at  law;  the  settlement 
being  considered  as  voluntary  and  fraudulent  against  cre- 
ditors (g). 

But  there  does  not  appear  to  be  much  weight  in  the 
reasons  above  stated.  It  is  evident  that  a  moiety  of  some 
estates  may  be  a  much  better  provision  than  the  entirety  of 
others.  The  chance  of  survivorship  which  the  father  takes 
is  an  incident  to  the  tenancy,  and  extends  equally  to  the 
son,  who,  after  he  attains  his  majority,  may  sever  the  joint 
tenancy.  If  he  die  during  his  minority,  it  is  as  well 
that  the  estate  should  survive  to  the  father,  who  paid  the 
purchase-money,  and  perhaps  took  the  conveyance  to  him- 
self and  son  as  joint  tenants,  with  the  express  view  of 
advancing  him  only  in  the  event  of  his  attaining  that  age  at 
which  the  law  considers  a  man  capable  of  managing  his 
fortune.  During  the  son's  minority  and  the  life  of  his 
father,  upon  whom  should  he  be  dependent  if  not  upon  his 
own  parent  ?  If  the  father  die  during  the  son's  minority, 
the  estate  will  survive  to  him ;  so  that,  perhaps,  it  is  im- 
possible to  contend  with  success,  that  a  purchase  by  a  pa- 
rent in  the  name  of  himself  and  child,  as  joint  tenants,  is 
not  as  strong  a  case  for  an  advancement  as  a  purchase  in 
the  name  of  the  child  solely.  Fraud  is  of  course  an  ex- 
ception to  every  rule. 

A  purchase  in  the  name  of  a  child  solely,  or  jointly  with 
the  parent's  name,  is  not,  however,  within  the  27  Eliz.  (A), 

(e)  Per  Lord  Hardwicke,  2  Atk.  480 ;  and  see  Pole  v.  Pole, 
1  Ves.  70. 

(f)  Stileman  v.  Ashdown,  2  Atk.  477. 

(g)  See  13  Eliz.  c.  5.  (fi)  C.  4. 


636  or  purchases  in  the 

And  therefore  a  subsequent  purchaser,  although  bond  fide, 
will  not  be  relieved  against  it  (t). 

But  such  a  purchase  fell  expressly  within  the  letter  of 
the  2 1st  of  James  I.  (J)  if  the  father  was  a  trader  at  the 
time ;  and  his  being  solvent  would  not  protect  the  pur- 
chase (Ar).  But  if  the  purchase  was  made  before  the 
father  engaged  in  trade,  and  without  any  fraudulent  pur- 
pose of  becoming  a  bankrupt,  it  would  have  been  good, 
although  the  father  afterwards  commenced  tradesman, 
and  was  made  a  bankrupt  (/). 

The  law  was  partially  altered  by  the  6  Geo.  4,  c.  16, 
s.  73,  which  only  gives  to  the  creditors  the  benefit  of  the 
purchase,  where  the  bankrupt  is  at  the  time  insolvent.  It 
deserves  serious  consideration  whether  the  law  should  not 
be  restored. 

If  the  father  be  dead,  a  purchase  by  the  grandfather, 
in  the  name  of  his  grandchild,  is  subject  to  the  same  rules 
as  govern  a  purchase  by  a  father  in  the  name  of  his  child ; 
for  on  the  death  of  the  father,  the  grandchild  is  under  the 
protection  of  the  grandfather  (m) ;  but  in  Lloyd  v.  Read  (11) 
this  distinction  does  not  seem  to  have  been  attended  to. 
The  case,  however,  depended  upon  its  own  peculiar  cir- 
cumstances. 

So  a  purchase  by  a  husband  in  the  name  of  his  wife  is 
also  deemed  an  advancement  and  provision  for  her  (0).  But 
if  a  purchase  in  the  name  of  wife  or  child  be  after  mar- 
riage, and  voluntary,  it  may  perhaps  be  fraudulent  as 

(i)  Lady  Gorge's  case,  3  Cro.  Lilly  r.  Osborn,  3  P.  Wms.  293; 

550,  cited.  and  see  8  Ves.  jun.  200, 204. 

(J)  C.  15,  s.  5.    See  Walker  v.  (nt)  Ebrand  t>.  Dancer,  2  Cba. 

Burrows,  1  Atk.  93.  Ca.  26. 

(*)  Fryer  v.  Flood,  1  Bro.  C.  C.  (*)  1  P.  Wms.  608. 

160;  Glaister  t>.  Hewer,  8  Ves.  (0)  Kingdome  v.  Bridges,  Bad 

jun.  195.  v.  Andrews,  2  Vem.  67,  12a 

(/)  Crisp,  v.  Pratt,  Cro.  Car.  548; 
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against  creditors  (p),  in  like  manner  as  if  the  settle- 
ment was  of  property  actually  vested  in  the  husband,  in 
even  which  cape  it  seems  that  the  husband  must  be  proved 
to  have  been  indebted  at  the  time  of  the  settlement  to  the 
extent  of  insolvency,  in  order  to  affect  the  settlement  (y). 
It  has,  however,  been  strenuously  argued,  that  a  purchase 
is  not  within  the  operation  of  the  statute  of  1 3  Eliz. ;  for, 
as  the  purchaser  may  give  the  money  to  the  object  of  his 
bounty  to  purchase  the  estate  for  himself,  he  may  by  the 
same  reason  direct  a  conveyance  to  be  made  to  him ;  and 
this  seems  to  be  the  better  opinion,  where  the  case  is  clear 
of  actual  fraud  (r). 

A  purchase  by  a  trader  in  the  name  of  his  wife  seems 
subject  to  the  same  rules  as  a  purchase  by  a  trader  in  the 
name  of  his  child  (s).  But  a  purchase  by  a  trader  of  the 
land-tax  on  his  wife's  estate,  for  her  benefit  (f),  or  of  an 
enfranchisement  of  his  wife's  copyhold  estate,  or  money 
laid  out  by  him  in  building  on  her  estate,  being  mere 
voluntary  expenditure,  cannot  be  made  a  ground  of  charge 
against  her  or  her  estate  by  his  creditors,  although  he 
was  insolvent  at  the  time  (u). 

On  this  subject  it  remains  only  to  remark,  that  Lord 
Chief  Baron  Gilbert  observes  (.r),  that  a  difference  is  taken 
between  a  purchase  in  the  name  of  a  son  and  of  a  daugh- 
ter ;  for  though  sons  are  often  provided  for  by  settlement 
of  lands,  yet  daughters  seldom  are,  therefore  the  presump- 
tion is  not  so  strong.  The  learned  author  does  not,  how- 
ever, refer  to  any  case  in  support  of  his  position ;  and  in 

•  {p)  Christ's  Hospital  r.  Budgin,         (s)  See  Glaister  v.  Hewer,  8 

2  Vem.  683.  Ves.  jun.  1 95 ;  9  Ves.  jun.  1 2 ;  1 1 

(q)  See  Lush  t?.  Wilkinson,  5  Ves.  jun.  377- 
Ves.  jun.  384*  (0    Burrough's  case,    17  Ves. 

(r)  See  Fletcher  v.  Sidley,  2  jun.  267,  cited. 
Vera.  490 ;  Proctor  v.  Warren,         (u)  Campion  v.  Cotton,  17  Ves. 

Sel.  Cha.  Ca.  78;  and  8  Ves.  jun.  jun.  263. 
199.  (*)  Lex  Pretoria,  272. 
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Lady  Gorge's  case  she  appears  to  have  enjoyed  an  estate 
purchased  by  her  father,  the  Earl  of  Lincoln,  in  her 
name  (y).  Indeed,  admitting  the  general  rule,  as  to  pro- 
viding for  daughters  by  settlement  of  lands,  where  there  is 
a  son ;  yet,  in  the  case  under  consideration,  the  purchase 
itself  is  strong  evidence  of  the  intent,  more  especially  as  a 
woman  is  an  unfit  trustee  of  a  real  estate,  as  she  might 
marry,  and  then  a  conveyance  of  the  estate  could  not  be 
obtained  without  a  fine. 


SECTION  III. 
Of  Purchases  with  Trust  Money. 

If  a  trustee,  or  executor,  purchase  estates  with  his  trust- 
money  or  assets,  and  take  the  conveyance  in  his  own 
name,  without  the  trust  appearing  on  the  face  of  the 
deeds,  the  estates  will  not  be  liable  to  the  trusts,  although 
he  die  insolvent,  unless  the  application  of  the  purchase- 
money  can  be  clearly  proved.  And  the  same  principle 
applies  to  a  purchase  by  a  husband  with  trust-money  be- 
longing to  his  wife,  of  which  he  may  have  obtained  pos- 
session from  the  trustee,  whether  with  or  without  the  wife  s 
consent ;  or  to  a  purchase  by  an  agent  or  steward  with 
monies  remitted  to  him  by  his  principal  (*). 

In  the  old  cases  (a)  the  courts  of  equity  were  much  more 
strict  in  the  proof  they  admitted  of  the  application  of  the 
money  than  they  now  are ;  but  it  was  always  very  clear, 
that  upon  sufficient  proof  of  the  trust-money  having  been 

(y)  Lady  Gorge's  case,  3  Cro.  84 ;  Heron  v.  Heron,  Prec  Cha. 

550,  cited.  163 ;  Halcot  v.   Markant,  Prec 

(z)  Bennet  v.  Mayhew,  1  Bro.  Cha.  168 ;   Kendar  v.   Mflward, 

C.  C.  2.32 ;  2  Bro.  C.  C.  287,  cited.  2  Vein.  440 ;  Prec,  Cha.  171.  See 

(a)  Kirk  r.  Webb,  Prec.  Cha.  Cox  v.  Bateman,  2  Ves.  19. 
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hud  out  in  the  purchase  of  the  estate,  a  trust  would  result 
mod  be  decreed  accordingly  (b).  Parol  evidence  is,  in  these 
cases,  admissible  either  in  the  life-time,  or  after  the  decease 
of  the  trustee :  but  unless  there  are  corroborating  circum- 
stances, as  a  writing  under  the  trustee's  hand,  stating  the 
application  of  the  money,  or  the  inability  of  the  trustee 
to  make  the  purchase  with  other  funds  (c),  mere  parol 
evidence  of  declarations  supposed  to  be  made  by  the 
purchaser  will  be  received  with  great  caution. 

Where  a  trustee  or  agent  is  bound  by  the  trust  to  lay 
out  the  money  in  land,  if  he  lay  it  out  accordingly,  it  will 
be  presumed  to  have  been  done  in  execution  of  the 
trust  (</). 

But  if  a  trustee  has  considered  himself  entitled  to  the 
trust-money  for  his  own  benefit,  no  presumption  can  be 
raised  in  opposition  to  this  fact,  that  he  intended  any 
lands  he  may  have  bought  with  the  trust-money  to  be 
subject  to  the  trust  (e). 

Here  we  may  introduce  a  case,  where  a  man,  on  his 
marriage,  contracted  to  assure  all  such  personal  estate  as 
he  should,  during  the  joint  lives  of  him  and  his  wife,  be 
possessed  of,  upon  certain  trusts.  He  purchased  a  real 
estate,  for  which  he  paid  partly  out  of  his  own  monies, 
and  pardy  out  of  monies  borrowed  on  his  personal 
security.  It  was  insisted,  that  the  real  estate  was  bound 
by  the  trusts :   but  Lord  Eldon  determined,  that  it  be- 

(5)  Anon.  Sel.  Cha.  Ca.  57;  519;  and  see  Anon.  SeLCha.  Ca, 

Lane  v.  Dighton,  Arabl.  409 ;  Balg-  57 . 

ney*>. Hamilton,  cited  ibid.;  Ryall  (d)  See  the  cases  in  Sect.  4, 

9.  Ryall,  1  Atk.  59  ;  Ambl.  413 ;  infra. 

and  see  Earl  of  Plymouth  v.  Hick-  (e)  Perry  v.  Phelips,  4  Ves.  jun. 

man,  2  Vera.  167.  108  ;    17  Ves.  jun.  173;  and  see 

(c)  See  Lench  v.  Lench,  10  Ves.  Cox  v.  Paxton,  17  Ves.  jun.  329 ; 

jun.  511;    Wilson  v.  Foreman,  Savage  v.  Carroll,  1  Ball  &  Beatty, 

2  Dick.  593,  as  corrected  by  the  265;  supra,  p.  171. 
Master  of  the  Rolls,  10  Ves.  jun. 
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shall  be  presumed  to  have  done  it  with  such  intention  (i). 
Therefore,  where  the  covenantor  has  purchased  lands,  but 
not  of  sufficient  amount  to  wholly  perform  the  covenant, 
yet  they  shall  go  in  performance  of  it  as  far  as  they  will 
extend  (A).  It  may  not  be  possible  to  lay  out  all  the 
money  in  one  purchase ;  but  that  is  not  a  sufficient  reason 
why  the  estates  actually  purchased  should  descend  to  the 
heir  at  law  for  his  own  benefit,  to  the  entire  ruin,  perhaps, 
of  the  rest  of  the  family. 

The  like  principle  has  been  extended  to  a  case  where 
the  covenantor  was  to  pay  the  money  to  trustees,  to  be  by 
them  laid  out  in  the  purchase  of  estates  (/). 

It  is  not  material  in  these  cases,  that  the  purchase  was 
to  be  made  with  the  consent  of  persons  whose  consent 
was  never  even  applied  for  (hi),  or  within  a  limited  time, 
and  the  purchase  was  not  made  till  after  the  expiration  of 
the  time  appointed  (w).  Nor  is  it  important  that  there 
was  a  subsisting  mortgage  on  the  estate,  upon  which  the 
covenantor  took  up  money  from  another  person  in  order 
to  enable  him  to  complete  the  purchase  (o).  And  it  will 
not  vary  the  case,  that  the  covenantor  had  an  option  to 
settle  a  rentcharge  instead  of  the  lands  themselves,  unless 
he  have  shown  an  intention  to  avail  himself  of  his  right 
to  elect  (p). 

But  where  a  clear  intent  appears  to  lay  out  the  entire 
sum  in  the  future  purchase  of  lands,  estates  of  which  the 

(i)  See  Sowden t>.  Sowden,  Cox's  9.516;   Gardner  v.  Lord  Town  - 

n.  3  P.  Wms.  228.  send,  Coop.  301 . 

(k)  Lechmereu.  Earl  of  Carlisle,  (/)  Sowden  v.  Sowden,  1  Bro. 

S  P.  Wms.  211;    For.  80;  MS.  C  C.  582. 

App.  No.  22,  a  fuller  note  of  this  (m)  Lechmere  v.  Earl  of  Carlisle, 

part  of  Lord  Talbot's  judgment;  ubi  sup. 

Whorwood  r.  Whorwood,  1  Ves.  (n)  S.C.;  and  see  3  Atk.329. 

540;  Sowden  v.  Sowden,  3  P.  Wms.  (o)  Deacon  r.  Smith,   3   Atk. 

228,  n. ;    1  Bro.  C.  C.  582.     See  323. 

4  Ve«.  jun.  1 1 6, 1 17  ;  10  Ves.  jun.  (p)  Ibid. 

T   T 
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covenantor  was  seised  at  the  time!  of  the  covenant,  aad 
which  he  permitted  to  descend;  cannot  go  in  performance 
of  the  agreement,  because  such  clearly  could  not  hwrc 
been  his  intention  (q). 

And,  to  enure  as  a  performance,  the  property  purchased 
must  be  such  as  will  answer  the  intent  of  the  settle, 
ment  (r).  Therefore,  under  a  covenant  to  purchase  fee 
simple  lands  in  possession,  estates  in  reversion,  expectant 
upon  lives  will  not  go  in  performance  (*),  unless,  perhaps, 
they  fall  into  possession  in  the  covenantor's  life-time; 
neither  will  leaseholds  for  lives,  nor  terms  of  years,  even 
with  covenants  to  purchase  the  fee,  go  in  performance,  as 
they  cannot  descend  to  the  heir  (f). 

So  a  moiety  of  a  house  would  not  be  considered  a  kind 
of  property  within  a  covenant  to  purchase  lands  of  inherit- 
ance :  nor  would  lands,  having  a  different  descent,  as 
borough  English  lands,  which  descend  to  the  youngest  son, 
instead  of  lands  descendible  to  the  eldest  son,  according  to 
the  course  of  the  common  law  (u).  Neither  will  copyhold 
estates  go  in  part  performance  of  a  covenant  to  purchase 
freehold  lands,  where  the  nature  of  the  tenure  would  pre- 
vent compliance  with  the  terms  of  the  settlement,  as  where 
the  estate  is  to  be  settled  on  one  for  life  xvithout  impeach- 
ment of  waste  (*r).  But  where  this  circumstance  does  not 
occur,  copyhold  estates  may,  it  should  seem,  go  in  part 
performance  of  a  covenant  to  purchase  real  estates  (jf), 
although  Lord  Hard  wi eke  seems  to  have  doubted  whether 

(q)  Lechmere  v.  Earl  of  Carlisle,  (/)  Lechmere  x>.  Earl  of  Carlisle, 

For.  SO,  et  ubi  sup.    See  Davys  r.  ubi  sup. 

Howard,  5  Bro.  P.  C.  552.  (tt)  Pennill  v.  Hallett,  AmbL 

(r)  See  Lewes  v.  Hill,  1  Ves.  106. 

274.  (x)  Ibid. 

(s)  Lechmere  v.  Earl  of  Carlisle,  (y)  Wilks  r.  Wilks,  5  Vin.  Abr. 

3  P.  Wms.  21 1 ;  Deacon  r.  Smith,  293,  fol.  39.     Note,  the  covenant 

3  Atk.  323 ;  Whorwood  r.  Whor-  was  generally  to  purchase  lands. 
wood,  1  Vet.  540. 


TO   PURCHASE    ESTATES.  643 

fcopyhold  lands   could  go  in  performance,  a9  they  are 
liable  to  different  tenures  and  to  forfeiture  (z). 

Where  the  purchase  was  made  bon&jide  with  an  intent 
to  perform  the  covenant,  the  lands  must,  it  is  conceived, 
in  most  cases  be  taken  at  the  price  paid  for  them  (a),  or 
at  least  at  their  value  at  that  time.  This  construction, 
however,  is  not  made  to  the  prejudice  of  purchasers,  for 
if  the  covenantor  sell  the  estates,  it  will  be  evidence  of  his 
intention  that  they  should  not  be  bound  by  the  settlement, 
and  therefore  they  could  not  be  followed  in  the  hands  of 
the  purchaser  (b).  But  it  is  no  objection  in  these  cases 
that  the  arrangement  will  affect  specialty  creditors,  for  it 
is  in  the  power  of  the  owner  of  the  estate  to  prefer  one 
specialty  creditor  to  another,  because  none  of  them  have 
any  specific  lien  on  the  lands  (c). 

It  may  be  considered  as  a  general  rule,  although  it  may 
not  hold  universally  true,  that  a  covenant  to  convey  and 
settle  lands,  will  not  be  a  specific  lien  on  the  lands  of  the 
covenantor,  but  the  covenantee  will  be  a  creditor  by  spe- 
cialty. In  one  case,  where  a  man  gave  a  bond,  before 
marriage,  to  convey  sufficient  freehold  or  copyhold  estates, 
to  raise  600  /.  per  annum,  for  his  intended  wife,  in  bar 
of  dower,  she  was  decreed  to  be  a  creditor,  by  specialty  of 
her  husband,  and  to  be  entitled  to  be  paid  the  arrears 
of  her  annuity  out  of  his  personal  estate,  in  a  course  of 
administration  ;  and  if  the  same  should  not  be  sufficient, 
then  out  of  the  real  estates  of  which  he  died  seised  in  fee- 
simple,  and  if  those  should  not  be  sufficient,  then  out  of  the 
real  estates  in  settlement  of  which  he  was  tenant  in  tail, 
provided  such  deficiencies  did  not  exceed  the  amount  of  the 
dower  which  she  would  have  been  entitled  to  thereout, 

(x)  Whorwood  t>.  Whorwood,  v.  Hallett,  Ambl.  106. 

I  Ves.  540.  (6)  Smith  t.  Deacon,  3  A tk.  323. 

(fl)  Lechmerev.  Earl  of  Carlisle,  (c)  S.  C. 
For.  80.    See  and  consider  Pennill 
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CHAPTER  XVL 

OF  THE  PROTECTION  AND  RELIEF  AFFORDED  TO 
PURCHASERS  BY  STATUTES,  AND  BY  THE  RULES  OF 
EQUITY. 

IN  the  former  chapters  an  attempt  has  been  made  to  trace 
the  purchase  from  its  inception  by  contract,  to  its  comple- 
tion by  conveyance  ;  the  subjects  which  may  be  said  to 
arise  out  of  the  conveyance  have  been  treated  of;  and  it 
has  been  considered  who  are  incapable  of  purchasing 
estates.  Let  us  now  suppose  the  purchase  to  be  com- 
pleted, and  proceed  to  inquire  to  what  protection  and 
relief  purchasers  are  entitled.  The  protection  and  relief 
afforded  to  purchasers  appear  to  arise  either  from  positive 
statutes,  or  from  the  rules  of  equity.  The  common  law 
hath,  indeed,  done  all  which,  from  its  peculiar  nature,  it 
can  do  in  support  of  the  claims  of  bondjide  purchasers ; 
for  we  are  told,  that  the  maxims  of  the  common  law,  which 
refer  to  descents,  discontinuances,  non-claims,  and  to 
collateral  warranties,  are  only  the  wise  arts  and  intentions 
of  the  law  to  protect  the  possession,  and  strengthen  the 
rights  of  purchasers  (a).  Lord  Mansfield  indeed  held,  that 
in  every  case  between  purchasers  for  valuable  considera- 
tion, a  court  of  equity  must  follow,  and  not  lead  the  law. 
And  the  rules  of  equity  were,  in  his  time,  pretty  generally 
adopted  in  the  courts  of  law  (b).     It  could  not  long  escape 

(a)  Finch,  104.     See  Bac.  on  This  practice  did  not  escape  the 

Uses,  36.  inquiring  eye  of  Junius ;  see  vol.  2. 

(6)  Keech  v.  Hall,  Dougl.  22;  41,  384. 
Weakley  v.  Bucknell,  Cowp.  473. 
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ments,  with  any  clause  of  revocation  or  alteration  at  his 
pleasure  of  such  conveyance,  &c.  and  shall  afterwards  sell 
the  same  to  any  person  or  persons  for  money  or  other  good 
consideration  paid  or  given  (the  said  first  conveyance, 
&c.  not  being  revoked  according  to  the  power  reserved 
by  the  said  secret  conveyance,  &c.)  then  the  said  first  con- 
veyance, &c,  as  touching  the  lands,  tenements  and  here- 
ditaments so  after  sold,  against  the  vendees,  &c.  shall  be 
deemed  and  be  void,  and  of  none  effect ;  provided  that 
no  bondjide  mortgage  should  be  affected  by  the  act. 

To  take  advantage  of  this  statute,  a  person  must  have 
purchased  bondjide,  and  for  a  valuable  consideration,  but 
the  Court  will  not  enter  into  the  adequacy  of  the  consi- 
deration, unless  it  was  so  small  as  to  be  palpably  fraudu- 
lent (e).  Whatever  consideration  would  be  sufficient  to 
support  an  original  settlement  will  be  sufficient  to  avoid 
a  prior  voluntary  one.  The  subject  of  the  sale  must, 
however,  be  an  existing  lawful  interest.  Thus  in  a  case 
mentioned  by  Sir  Edward  Coke,  in  his  Commentary  on 
Littleton  (f\  A  had  a  lease  of  certain  lands  for  sixty 
years,  if  he  lived  so  long,  and  forged  a  lease  for  ninety 
years  absolutely,  and  he  by  indenture  reciting  the  forged 
lease,  for  valuable  consideration,  bargained  and  sold  the 
forged  lease,  and  all  his  interest  in  the  land  to  B.  Sir 
Edward  Coke  adds,  that  it  seemed  to  him  that  B  was  no 
purchaser  within  the  statute  of  27  Eliz.,  for  he  contracted 
not  for  the  true  and  lawful  interest,  for  that  was  not  known 
to  him ;  for  then  perhaps  he  would  not  have  dealt  for  it, 
and  the  visible  and  known  term  was  forged ;  and  although 
by  general  words  the  true  interest  passed,  notwithstand- 

(e)  Upton  v.  Bassett,  Cro.  Eliz.  of  Exeter*  2  Taunt.  69  ;  Doe  v. 

444;    Doe  r.  Routledge,  Cowp.  James,  16  East.  212.    See  1  Ves. 

705 ;  Needhamr. Beaumont,  3  Rep.  &  Beam.  1 84 ;  Treatise  of  Powers, 

S3,  b ;  2  And.  233  ;  Doe  v.  Rout-  4th  ed.  p.  418. 

ledge,  Cowp.  705.    See  Bullock  v.  (/)  Co.  Litt.  3,  b.    See  Hatton 

Sadlier,  Ambl,  7  64 ;  Hill  r .  Bishop  v.  Jones,  Bull.  N .  R  90. 
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It  bath  been  determined  (&),  that  notice  to  a  purchaser 
of  a  fraudulent  conveyance  is  of  no  consequence,  for  the 
statute  makes  it  absolutely  void. 

A  conveyance  for  payment  of  debts  generally,  to  which 
no  creditor  is  a  party,  nor  any  particular  debts  expressed, 
is  a  fraudulent  conveyance  within  this  statute,  against  a 
subsequent  purchaser  for  valuable  consideration  (/). 

But  if  the  conveyance  were  made  with  an  honest  intent, 
and  the  purchaser  had  notice  of  the  trust,  it  seems  that 
he  will  not  be  relieved  against  it(m).  And  upon  the 
whole,  as  Mr.  Roberts  justly  remarks  (w),  these  are  cases 
of  such  danger  to  purchasers,  that  a  prudent  adviser  can 
hardly  recommend  a  title  which  has  been  at  all  the  sub- 
ject of  arrangements  for  the  payment  of  debts  remaining 
unsatisfied. 


II.  It  has  in  numerous  cases  been  holden,  that  volun- 
tary settlements  are  within  the  meaning  of  the  act,  al- 
though the  purchaser  had  direct  notice  of  the  settlement 
at  the  time  of  his  purchase.  This  doctrine  has,  however, 
been  frequently  questioned,  but  appears  to  have  been  in- 
controvertibly  settled  by  the  case  of  Taylor  v.  Stile  (o), 
which  arose  in  Yorkshire. 

In  that  case,  A  settled  lands,  after  his  marriage,  on  his 
wife  for  life,  and  then  sold  the  lands  to  B,  who  had  notice 
of  the  wife's  estate  for  life,  and  took  counsel's  opinion  on 
the  point  A  died,  and  his  wife  brought  her  bill  to  be 
let  into  her  life  estate.  Lord  Northington  held  the  law  to 
be  clear,  that  a  subsequent  purchaser  for  a  valuable  con- 

{k)  Gooch's  case,  5  Co.  60,  a.  ward,  Prec.  Cha.  310. 

(/)  Leech  v.  Leech,  1  Cha.  Ca.  (n)  Vol.  Conv.  335. 

2*9.      See    Wallwyn  v.   Coutts,  (o)  Chancery,  1763,  MS. ;  and 

>3  Mer.  707.  sec   Evelyn   r.  Templar,  2  Bro. 

(m)  Langton  r.  Tracey,  2  Cha.  C.  C.  I  IS. 
Rep   16.     See  Stevenson  v.  Hay- 
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settlement,  and  what  will  be  deemed  a  valuable  considera- 
tion within  the  act,  so  as  to  protect  a  settlement  against 
subsequent  purchasers. 

Any  conveyance  executed  by  a  husband  in  favour  of  his 
wife  or  children,  after  marriage,  which  rests  wholly  on  the 
moral  duty  of  a  husband  or  parent  to  provide  for  his  wife 
and  issue,  is  voluntary,  and  void  against  purchasers  by 
force  of  the  act  (w). 

But  a  purchase  in  the  name  of  a  wife  or  child  is  not 
within  the  intention  of  the  act,  and  consequently  cannot  be 
defeated  by  a  subsequent  purchaser  (a*) :  and  on  the  ground 
of  policy  it  seems,  that  a  settlement  by  a  widow,  previously 
to  her  second  marriage,  of  her  estate  on  the  children  of 
the  first  marriage,  will  not  be  deemed  fraudulent  (j/). 

And  a  settlement  made  on  a  wife  or  children,  prior  to 
marriage,  is  a  conveyance  for  valuable  consideration,  by 
reason  of  the  marriage  itself  (z)f  but  a  settlement  after  a 
marriage  in  Scotland,  will  not  be  deemed  a  settlement 
upon  valuable  consideration,  although,  subsequently  to  it, 
the  marriage  is  re-celebrated  in  England  (0). 

The  marriage  consideration  runs  through  the  whole  set- 
tlement, as  far  as  it  relates  to  the  husband,  and  wife,  and 
issue  (b).  Whether  the  marriage  consideration  will  extend 
to  remainders  to  collateral  relations,  so  as  to  support  them 
against  a  subsequent  sale  to  a  bon&jide  purchaser,  is  a 
subjec  which  has  been  frequently  discussed  (c). 


(*)  Woodie's  case,  cited  in  Col- 
vile  v.  Parker,  Cro.  Jac.  158; 
Goodright  v.  Moses,  2  Blackst. 
1010 ;  Chapman  v.  Emery,  Cowp. 
278;  Evelyn  v.  Templar,  2  Bro. 
C.  C  1 48.  See  Parker  v.  Serjeant, 
Finch,  140. 

(x)  Supra,  ch.  15,  s.  2,  dhr.  1 1. 

(jr)  Newstead  v.  Searles,  1  Atk. 
265.      See  Cowp.  280;    Cotton 


v.  King,  2  P.  Wms.  674. 

(z)  Colvile  v.  Parker,  Cro.  Jac. 
158 ;  Douglas  v.  Ward,  1  Cha.  Ca. 
99;  Brown  v.  Jones,  1  Atk.  188. 

(a)  Ex  parte  Hall,  1  Ves.  & 
Beam.  112. 

(b)  Nairn  v.  Prowse,  6  Ves.  juik 
752. 

(c)See(5Ves.jun.750;  18  Ve*. 
jun.  92. 
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la  a  case  in  Lane(</),  it  is  stated  to  have  been  held,  tha 
"  if  a  man  doth,  in  consideration  that  his  son  shall  marr 
the  daughter  of  J8,  covenant  to  stand  seised  to  the  use  < 
the  son,  for  life,  and  after  to  the  use  of  other  his  sons,  i 
reversion  or  remainder;  these  uses,  thus  limited  in  remaii 
der,  are  fraudulent  against  a  purchaser,  though  the  fir 
be  upon  good  consideration,  viz.  marriage." —  In  this  cas 
therefore,  although  the  settler  was  under  a  moral  obligi 
tion  to  provide  for  his  sons,  yet  the  remainders  were  n 
held  good.  They  were,  it  will  be  observed,  to  take  effe 
after  a  vested  estate  for  life  only.  The  case  of  Jenkins 
Keymis  (e)  has  sometimes  been  considered  a  case,  whei 
the  consideration  of  a  marriage,  and  marriage  portion,  wi 
held  to  run  through  all  the  estates  raised  by  the  setd 
ment  on  the  marriage,  though  the  marriage  was  » 
concerned  in  them  (f).  The  point,  however,  was  w 
decided.  It  was  merely  the  inclination  of  Hale's  opinio) 
It  was  not  necessary  to  decide  the  point,  for  Sir  Nichot 
was  tenant  for  life,  and  Charles  tenant  in  tail,  with  remaii 
ders  over ;  the  concurrence  of  both,  therefore,  was  esse 
tial  to  give  effect  to  the  settlement,  which  brings  it  with 
the  rule  laid  down  in  Roe  v.  Mitton  (g).  Besides,  the  sc 
paid  to  his  father  the  portion  which  he  received  with  I 
wife  (K).  Lord  Keeper  Bridgman  is  also  reported,  I 
Levinz,  to  have  agreed  with  Hale,  that  the  marriaj 
and  portion  of  the  first  wife  would  extend  to  the  issi 
of  the  second  ;  but  this  opinion  was  extrajudicial,  ina 
much  as  he  relieved  against  the  defective  execution  of  tl 
power  (i) ;  and  it  is  observable,  that  no  such  opinion 
stated  in  the  report  in  Chancery  (k).     The  case  of  Whi 

(d)  Lane,  22  ;  and  see  2  Ro.         (g)  Vide  infra,  and  IS  Ves.  ju 
Rep.  306 ;  Jason  v.  Jervis,  1  Vern.     92. 

286.  (h)  See  1  Cha.  Ca.  103. 

(e)  1   Lev.  150.  237;    1    Cha.      .   (*)  See  1  Lev.  237. 
Ca.  105.  (*)  See  1  Cha.  Ca.  105. 

(f)  See  9  East,  69. 
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and  Stringer  (/)  does  appear  to  be  an  authority  for  such 
limitations,  after  a  vested  estate-tail ;  the  remoteness  of  the 
remainder  was  much  relied  upon  in  its  favour.     But  even 
in  that  case  there  were  special  circumstances ;  the  remain- 
der was  excepted  in  the  purchase  deed,  and  the  purchaser 
took  a  collateral  security  against  it.     It  may  be  thought, 
therefore,  that  he  only  purchased  the  reversion  in  fee 
which  was  in  the  settler  from  whom  he  bought.    The  case 
of  Osgood  v.  Strode  (m),  like  Jenkins  and  Keymis,  de- 
pends on  the  circumstance,  that  the  father  and  son  had 
each  an  interest  in  the  estate,  and  one  could  not  make  the 
settlement  without  the  other.     Lord  Macclesfield,  how- 
ever, considered  the  marriage  portion  not  to  go  beyond 
the  limitations  to  the  husband,  and  wife,  and  issue ;  and 
his  subsequent  observations  are  addressed  to  creditors, 
and  not  to  purchasers.     The  case  of  Roe  and  Mitton  (n) 
depends  on  the  same  principle,  and  is  so  far  an  authority 
against  the  validity  of  the  remainders,  that  the  marriage 
consideration,  alone,  was  not  considered  sufficient  to  sup- 
port the  limitations  to  the  brothers.    Lord  Eldon  has  ob- 
served (o),  that  in  the  case  of  a  father,  tenant  for  life,  with 
remainder  to  his  son  in  tail,  they  may  agree,  upon  the 
marriage  of  the  son,  to  settle,  not  only  upon  his  issue,  but 
upon  the  brothers  and  uncles  of  that  son  :  and  the  ques- 
tion would  be,  whether  they,  though  not  within  the  con- 
sideration  qf  the  marriage,  are  not  within  the  contract 
between  the  father  and  son,  both  having  a  right  to  insist 
upon  a  provident  provision  for  uncles,  brothers,  sisters, 
and  other  relations,  and  to  say  to  each  other,  "  I  will  not 
agree  unless  you  will  so  settle."     The  Court,  his  Lord- 
ship added,  has  held  such  a  claim  not  to  be  that  of  a  mere 
volunteer,  but  as  falling  within  the  range  of  the  considera- 

(/)  2  Lev.  105.     See  2  P.  Wms.         (n)  2  Wfls.  356. 
255.  <o)  18  Ves.  jun.  92. 

(in)  2  P.  Wms.  245. 
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In  the  above  case,  therefore,  the  limitations  to  the  col- 
laterals were  supported  :  but  it  is  observable,  that  in  order 
to  support  the  limitations  to  the  daughters  of  the  first 
marriage,  it  was  necessary  to  support  the  remainders  to 
the  sons  of  the  second  marriage.  That  was  of  itself  a 
sufficient  ground  to  support  the  remainders.  It  has,  on 
the  same  principle,  been  considered,  that  an  estate  to  a 
stranger  may  be  supported,  under  a  covenant  to  stand 
seised,  if  required  to  give  effect  to  subsequent  limitations 
within  the  consideration. 

The  same  circumstances  precisely,  however,  appear  to 
have  occurred  in  Roe  v.  Mitton,  but  this  ground  does  not 
appear  to  have  been  urged  in  its  support.  It  was  decided) 
upon  the  ground  before  mentioned:  and  Lord  C.  J. 
Wilmot  said,  that  the  whole  of  the  question  turned  upon 
that  It  is  scarcely  possible  to  suppose  that  the  question 
was  not  discussed  at  the  bar. 

In  a  recent  case,  in  Ireland  (*),  the  precise  point  seems 
to  arise,  although  the  facts  are  very  numerous.  In  a  set- 
tlement, previous  to  marriage,  after  the  limitations  to  the 
issue  of  the  marriage,  which  failed,  remainders  to  the 
collateral  relations  of  the  settler  were  added,  under  which 
the  grandson  of  an  uncle  of  the  settler  claimed.  The 
settler  sold  the  estate  to  a  purchaser,  with  full  notice  of 
the  settlement.  Upon  a  trial  in  the  Court  of  Common 
Pleas,  in  Ireland,  Lord  Norbury,  C.  J.  and  Mr.  Justice 
Mayne,  were  in  favour  of  the  defendant :  and  Mr.  Justice 
Fox,  and  Mr.  Justice  Fletcher,  in  favour  of  the  plaintiff. 
The  latter,  pro  forma,  allowed  his  opinion  to  be  entered 
up  for  the  defendant,  and  a  writ  of  error  was  accordingly 
brought ;  but  the  author  has  not  learned  how  the  point 
was  finally  decided. 

Since  the  above  observations  were  written,  the  caic 

{$)  Fair6eld  v.  Birch.  The  special  verdict  is  shortly  stated  in 
Appendix,  No.  23. 
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supported  as  if  a  bill  had  been  brought  against  the  hus- 
band to  make  a  provision  for  his  wife  (y). 

So  the  concurrence  of  the  wife  in  destroying  an  exist- 
ing settlement  on  her  for  the  benefit  of  the  husband,  is 
a  sufficient  consideration  for  a  new  settlement,  although 
much  more  valuable  than  the  former  (z).  And  the  better 
opinion,  as  well  upon  principle  as  in  point  of  authority 
seems  to  be,  that  the  wife  joining  in  barring  her  dower, 
for  the  benefit  of  her  husband,  will  be  a  sufficient  consi- 
deration for  a  settlement  on  her  (a).  It  has  been  decided, 
that  the  wife  parting  with  her  jointure  is  a  sufficient  con* 
sideration.  Now,  if  that  which  comes  in  lieu  of  dower  is 
a  valuable  consideration,  surely  the  dower  itself  must  be 
equally  valuable.  Besides,  where  a  woman  is  entitled  to 
dowfcr,  the  estate  cannot  be  sold  to  advantage  without 
her  concurrence ;  she  is  a  necessary  party  to  any  arrange- 
ment respecting  the  estate,  and  that  alone  seems  a  suf- 
ficient ground  to  support  a  settlement  on  her. 

But  if  an  unreasonable  settlement  be  made  upon  a  wife 
in  consideration  of  her  releasing  her  dower,  it  seems  that 
equity  in  favour  of  subsequent  purchasers  will  restrain 
her  to  her  dower  (b). 

If,  upon  a  separation,  the  husband  settle  an  estate  upon 
his  wife,  and  a  friend  of  her's  covenant  to  indemnify  the 
husband  against  any  debts  which  she  may  contract,  this 
will  be  a  sufficient  consideration  to  uphold  a  settlement 
as  valuable,  and  not  within  the  statute  (c).     Indeed,  the 

(y)  Brown  v.  Jones,  1  Atk.  188.  (b)  Dolin  v.  Coltman,  1  Vera. 

(*)  Scott  v.  Bell,  2  Lev.  70 ;  294. 

BUI  v.  Bumford,  Prec.  Cha.  113;  (c)  Stephen*  %>.  Olive,  2  Bro.  C. 

1  Eq.  Ca.  Abr.  354,  pi.  5.    See  G.  90;  King  v.  Brewer,  ibid.  93,  n. 

Clerk  v.  Nettleihip,  2  Lev.  148.  See  however  Lord  Eldon's  argu- 

(a)  Lavender  v.  Blackstone,  2  ment  in  Lord  St.  John  t>.  Lady  St. 

Lei.  14$.     See  and  consider  Eve-  John,  1 1  Ves.  jun.  526* ;  Worrall 

lyn  t>.  Templar,  2  Bro.  C.  C.  148 ;  v.  Jacob,  3  Mer.  256. 
14  Vet  jun.  91 ;  Puhrertoft  v.  Pul- 
vertoft,  18  Vet.  84. 

U  U 
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enter  and  make  a  feoffment  for  valuable  consideration, 
the  feoffee  of  the  first  feoffee  shall  hold  the  lands,  and  not 
the  feoffee  of  the  first  feoffor :  for  although  the  estate  of 
the  first  feoffee  was  in  its  creation  covinous,  or  voluntary, 
and  therefore  voidable,  yet  when  he  enfeoffed  a  person 
for  valuable  consideration,  such  person  shall  be  preferred 
before  the  last  (g). 

Lord  Eldon  has  applied  this  rule  to  persons  having 
only  equitable  rights.  For  where  a  person  who  had  an 
absolute  power  of  appointment  over  a  sum  of  money  to 
be  raised  under  a  trust- term,  directed  part  of  it  to  be 
raised  in  favour  of  a  volunteer,  who  afterwards  mort- 
gaged such  part,  although  the  money  appointed  was 
deemed  assets  as  between  the  creditors  of  the  appointor 
and  the  appointee,  yet  the  claim  of  the  purchaser  was 
preferred  to  that  of  the  creditors :  he  having  a  preferable 
equity  (A). 

If  a  voluntary  grantee  gain  credit  by  the  conveyance  to 
him,  and  a  person  is  induced  to  marry  him  on  account  of 
such  provision,  the  deed,  though  void  in  its  creation  as 
to  purchasers,  will,  on  the  marriage  being  solemnized,  no 
longer  remain  voluntary,  as  it  was  in  its  creation,  but  will 
be  considered  as  made  upon  valuable  consideration  (i). 

And  it  is  to  be  inferred  from  a  late  decision  (k),  that 
though  it  does  not  appear,  that  the  friends  of  the  wife  did 
speculate  upon  the  provision,  and  take  it  into  considera- 

(g)  Prodgers  v.  Langham,  1  Sid.  133;    Kirk   r.  Clark,  Prec.  Cha. 

133  ;    Andrew    Newport's    cage,  275  ;  S.  C.  by  the  name  of  Heisier 

Skin.   423;   Wilson   v.  Wormal,  v.  Clark,  2  Eq.  Ca.  Abr.  46,  pi.  1 3 

Godb.  161, pi. 226;  Doer. Martyr,  Doe  v.   Routledge,   Cowp.  705 

1  New  Rep.  332 ;  and  see  Parr  r.  East  India   Company  t>.  Clavell 

Eliason,  1  East,  92.  See  also  Lady  Gilb.  Eq.  Hep.  37 :  Prec.  Cha.  377 

Burg's  case,  Mo.  602;  and  3  Atk.  and  see  9  Ves.  jun.  ly;> ;  O'Gor 

377 .  man  v .  Comyn,  2  Scho.  &  Lef .  1 47 

(h)  George  v.  Milbank,  9  Ves.  Crofton  r.  Ormsby,  ibid.  583. 
jun.  190.     See  1  Mer.  638.  (*)  Brown  v.  Carter,  5  Ves.  jun 

(i)  Prodgers  v.  Langham,  1  Sid.  862. 
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relied  on.  Indeed,  if  notice  of  a  settlement  apparently 
voluntary,  but  which  turns  out  to  be  made  on  valuable 
consideration,  should  not  be  deemed  notice  to  a  purchaser, 
of  the  consideration,  yet,  unless  he  has  a  prior  legal 
estate,  he  cannot  protect  himself  against  the  settlement. 
Both  parties  being  purchasers,  equity  must  stand  neuter, 
and  the  person  claiming  under  the  conveyance  must 
recover  at  law. 

There  are  but  few  cases  on  the  effect  of  an  agreement 
by  the  settler  to  sell  an  estate  after  a  voluntary  settlement 
of  it.  In  Leach  v.  Dean  (0),  the  plaintiff's  suit  was  to  be 
relieved  upon  articles  of  agreement  for  the  purchase  of 
lands  from  the  defendant,  who  before  the  articles  had  by 
deed  conveyed  the  estate  to  his  son,  and  the  Court  made 
the  decree  as  prayed ;  "  but  as  to  the  voluntary  convey- 
ance, the  same  is  not  hereby  impeached,  as  between  the 
father  and  son  for  any  advancement,  or  any  other  thing 
thereby  settled  on  the  son,  other  than  making  good  the 
articles  of  agreement ;  but  the  trustees  to  be  paid  their 
debts  and  engagements  out  of  the  purchase-money."  It 
does  not  appear  that  the  purchaser  had  notice  of  the  set- 
tlement at  the  time  he  contracted.  It  was  altogether  a 
voluntary  settlement  So  in  Douglasse  v.  Ward  (/>),  the 
settlement  was  after  the  settler's  first  marriage  on  himself 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  and 
was  therefore  voluntary  throughout.  Previously  to  his 
second  marriage,  in  consideration  of  a  portion,  he  agreed 
to  settle  a  jointure  on  his  second  wife,  out  of  the  settled 
estate,  and  she  was  relieved  against  her  own  issue,  who 
claimed  under  the  settlement.  It  does  not  appear  that 
she  had  notice  of  the  settlement,  and  at  the  time  of  hef 
articles  there  was  no  person  in  esse  entitled  under  the 
settlement,  and  the  settler  himself  could  have  destroyed 

(0)  1  Cha.  Rep.  78.  (p)  1  Cha.  Ca.  99. 
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compel  a  specific  performance  in  favour  of  a  purchaser 
who  bought  with  notice  of  a  prior  voluntary  conveyance 
made  without  fraud.  But  in  a  recent  case,  where,  after 
a  voluntary  settlement,  the  settler  entered  into  a  contract 
to  sell  the  settled  estate  to  a  person  with  full  notice  of  the 
settlement,  the  Master  of  the  Rolls,  on  mature  consider- 
ation, decreed  a  specific  performance  against  the  parties 
claiming  under  the  voluntary  settlement  (/);  and  Lord 
Eldon  appears  to  have  approved  of  the  decision  (u)9  but 
his  Lordship  was  not  called  upon  to  consider  the  point. 
It  is  certainly  a  very  strong  decision.  The  construction 
that  a  bond  fide  voluntary  settlement  was  void  under  the 
statute  against  a  subsequent  purchaser,  who  bought  with 
notice,  was  not  established  without  great  opposition,  and 
has  always  been  considered  a  harsh  interpretation.  But 
the  statute  only  operates  where  the  purchaser  acquires  the 
estate  under  a  conveyance.  Equity  generally  follows  the 
law;  and  therefore  a  sale  of  an  equitable  estate  must,  like 
a  sale  of  a  legal  estate,  operate  to  defeat  a  prior  voluntary 
settlement ;  but  that  rule  does  not  seem  to  apply  to  this 
case,  where  the  contracting  party  has  all  his  legal  right, 
and  the  question  is  not  in  what  channel  an  equitable 
interest  actually  in  esse  shall  go,  but  whether  the  pur- 
chaser has  any  equitable  interest,  or,  in  other  words, 
whether  the  Court  will  lend  him  its  extraordinary  aid,  in 
order  to  carry  the  contract  into  a  specific  execution, 
instead  of  leaving  him  to  his  remedy  at  law.  It  were 
difficult  to  maintain,  that  the  statute  requires,  by  implica- 
tion, equity  to  interpose,  or  that  the  interposition  of  the 
Court  is  called  for  by  analogy  to  the  legal  rule ;  and  unless 
that  could  be  established  the  plaintiff  in  such  a  suit  might, 
with  propriety,  be  told  that  he  did  not  come  there  with 
clean  hands.     He  knew  that  the  seller  had  already  settled 

(0  Buckle  v.  Mitchell,  18  Ves.         (u)  Metcalfe  r.  Pulvertoft,  lVes* 
jun.  101.  &  Beam.  180. 
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point  arose.  The  bill  was  filed  by  the  seller,  who  made 
the  voluntary  settlement.  The  defendant,  the  purchaser, 
bought  without  notice.  He  raised  the  objection  to  the 
title  on  account  of  the  settlement  by  his  answer,  but  sub- 
mitted to  perform  the  contract  if  a  good  title  could  be 
made.  Sir  Wra.  Grant,  Master  of  the  Rolls,  in  a  judgment 
which  will  long  be  remembered  by  those  who  heard  it, 
expressly  distinguished  the  case  from  his  former  decision 
in  Buckle  and  Mitchell,  and  decided  that  the  settler 
cannot  maintain  a  bill  for  a  specific  performance.  For 
the  settlement  was  binding  on  him,  and  he  had  no  right 
to  disturb  it 

In  the  later  case  of  Johnson  v.  Legard,  the  settlement 
was  in  consideration  of  a  marriage,  and  was  not  voluntary 
throughout.  By  an  agreement  in  writing,  in  October 
1807,  Sir  John  Legard,  the  settler,  agreed  to  sell  and 
convey  the  estate  to  Mr.  Watt,  before  the  6th  of  April  1 808. 
And  Mr.  Watt  agreed  to  secure,  by  mortgage  of  the  estate 
and  his  bond,  the  purchase  money  with  interest ;  which 
principal  sum  was  to  remain  upon  the  security  at  interest 
during  the  life  of  Sir  John  Legard,  and  for  twelve  calendar 
months  afterwards.  And  it  was  agreed,  that  if  Watt,  his 
heirs  or  assigns,  should  be  evicted  from  or  deprived  of  the 
possession  of  the  estate  by  any  issue  male  of  Sir  John 
Legard,  or  by  any  other  person  claiming  or  deriving  title 
under  him,  then  the  sums  laid  out  in  improvements  or 
necessary  alterations  were  to  be  repaid  with  interest,  and 
also  the  purchase-money ;  and  the  security  for  any  part 
unpaid  was  to  be  void.  Sir  John  Legard  died.  His  cre- 
ditors filed  a  bill  against  the  remainder-men  under  the 
settlement,  and  against  Watt,  praying  a  specific  perform- 
ance. Watt  by  his  answer  objected  to  the  title  on  account 
of  the  settlement,  but  submitted  to  perform  the  agreement 
on  having  a  good  title.  By  the  decree  it  was  ordered,  that 
a  case  should  be  made  for  the  opinion  of  the  Judges  of  the 
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opinion  that  the  creditors  might  file  a  bill  although  the 
settler  could  not,  as  there  was  a  moral  obligation  on  him 
to  provide  for  his  debts,  and  that  the  Court  could  make 
a  decree  between  the  co-defendants.  For  the  remainder* 
men  it  was  insisted,  that  the  settler  having  solemnly  on 
his  marriage  settled  the  estate,  in  default  of  his  own  issue, 
on  the  person  who  would  succeed  to  his  title,  had  already 
performed  a  moral  obligation,  and  exhausted  his  power 
over  the  estate.  The  settlement  was  binding  on  him, 
and  his  creditors  could  not,  claiming  under  him,  have  any 
rights  to  which  he  was  not  entitled.  They  did  not 
attempt  to  impeach  the  settlement  under  the  1 3  Eliz.  It 
was  also  submitted,  that  it  would  be  an  act  of  injustice  to 
extend  the  rule  as  to  decreeing  relief  between  co-defend- 
ants to  this  case,  because  it  at  once  took  the  estate  from  the 
remainder-men  without  any  consideration.  It  did  not 
follow  that  Watt  the  purchaser  would  file  a  bill ;  and  if  he 
did,  the  co-defendants  might  shape  their  defence  in  a  way 
which  they  had  not  by  the  present  bill  been  called  upon 
to  do.  The  Vice-Chancellor  held,  that  the  statute  of  27 
Elizabeth  did  not  confine  the  relief  to  a  purchaser  by  con* 
veyance,  but  the  act  supposed  there  may  be  a  purchaser  by 
contract.  The  purchaser's  right  follows  as  against  the 
representatives  of  the  vendor.  His  Honor  thought  that 
the  creditors  would  have  a  right  to  insist  upon  a  specific 
performance,  though  the  vendor  had  not ;  but  that  point 
did  not  arise,  for  Mr,  Watt  says  he  is  ready  to  take  the 
estate  if  a  good  title  can  be  made.  Besides,  the  former 
decree  concluded  every  question  now  raised.  The  de- 
fendants, the  remainder-men,  have  appealed  to  the  Lord 
Chancellor  against  this  decision.  Since  the  publication  of 
the  last  edition  the  appeal  has  been  heard  and  the  decree 
below  reversed  (b). 

(fi)  It  is  now  reported,  1  Turn.  &  Buss.  281. 
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purchaser  (g),  and  no  artifice  of  the  parties  can  protect 
the  settlement.  Therefore,  although  the  power  is  condi- 
tional, that  the  settler  shall  only  revoke  on  payment  of  a 
trifling  sum  to  a  third  person  (A),  or  with  the  consent 
of  any  third  person  who  is  merely  appointed  by  the 
grantor  (i),  in  these  and  the  like  cases  the  condition  will 
be  deemed  colourable,  and  the  settlement  will  be  void 
against  a  subsequent  purchaser. 

But  if  a  settlement  is  made  with  a  power  to  the  settler 
to  revoke,  so  as  that  the  money  be  paid  to  trustees  to  be 
invested  in  the  purchase  of  other  estates  (A),  or  to  revoke 
with  the  consent  of  a  stranger  bond  fide  appointed  by  the 
parties,  and  his  consent  is  made  requisite,  not  as  a  mere 
colour,  but  for  the  benefit  of  all  parties,  the  settlement 
will  be  valid,  and  cannot  be  impeached  by  a  subsequent 
purchaser  (/).  This  was  determined  in  the  case  of  Buller 
V.  Waterhouse  (wi),  which,  however,  Mr.  Powell  thought, 
did  not  settle  the  point,  became  all  the  claimants  under 
tie  conveyance  were  purchasers  for  a  valuable  considera- 
tion (n).  But  it  seems  quite  immaterial  whether  the  set- 
tlement itself  is  merely  voluntary,  or  upon  valuable  consi- 
deration (0).  The  statute  says,  that  all  conveyances  which 
the  grantor  has  power  to  revoke  shall  be  void  against 
subsequent  purchasers ;  and  therefore,  if  parties  giving  a 
valuable  consideration  for  a  settlement  choose  to  permit 
the  grantor  to  reserve. a  power  to  revoke  the  settlement, 
they  must  suffer  for  their  folly.    The  grantor,  by  virtue  of 

(g)  Cross  v.  Faustenditch,  Cro.  (/)  See  Leigh  v.  Winter,  I  Jo. 

Jac.  180;  Tarback  v.  Marbury^  411;  and  see  Lane,  22. 

2  V«n>.  510.    See  Lane,  22.  (m)  2  Jo.  94 ;  3  Keb.751 ;  and 

(A)  Griffin  u.  Stanhope,  Cro*  Jac,  see  ace  Hungerford  *  Earle,  2* 

454.  Freera.  120 ;  Lane,  22. 

(»)  See  3  Rep.  82,  b.;  Lavender  (it)  Pow.  on  Powers,  330. 

v.  Bkckston,  3  Keb.  526.  (0)  See  ace.  Rob.  on  Vol.  Conv. 

(k)  Doe  x>.  Martin,  4  Term  Rep.  657. 
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is,  where  the  first  conveyance  is  not  revoked  according  to 
the  power.  The  act  has  no  effect  until  the  donee  of  the 
power  sell  the  estate  without  revoking  the  first  conveyance 
by  virtue  of  his  power.  Suppose,  then,  a  vendor  professes 
to  execute  his  power,  but  it  is  informally  exercised,  will  the 
defect  be  cured  by  the  statute  ?  The  Legislature  intended 
to  protect  purchasers  against  fraudulent  settlements  with 
powers  of  revocation,  for  it  is  essential,  to  bring  a  case 
within  the  act,  that  the  estate  should  be  sold,  and  the  first 
conveyance  not  be  revoked  according  to  the  power  re- 
served to  the  grantor  by  such  secret  conveyance.  The 
non-execution  of  the  power  is  the  fraud  which  the  statute 
intended  to  avoid.  The  conveyances  against  which  the 
act  was  intended  to  operate  were  presumed  to  be  secret. 
It  was  not  meant  to  relieve  any  man  who  was  aware  of 
the  existence  of  the  power,  and  might  have  required  it  to 
be  exercised.  The  statute  was  not  intended  to  operate  as  a 
mode  of  conveyance.  But  without  insisting  that  where  a 
purchaser  is  aware  of  the  settlement,  he  must  require  the 
power  to  be  executed,  it  may  be  urged,  that  where  a  pur- 
chaser does  rest  his  title  on  the  execution  of  the  power,  he 
rejects  the  aid  of  the  Legislature,  and  takes  his  title  under 
and  not  in  opposition  to  the  settlement ;  and  can,  therefore, 
only  stand  in  the  same  situation  as  any  other  purchaser 
who  has  unfortunately  taken  an  estate  under  a  power  de- 
fectively executed.  The  purchaser  can  scarcely  be  held 
to  have  a  good  legal  title,  unless  the  vendor  not  only 
attempted  to  execute  the  power,  but  actually  conveyed 
the  estate  to  him. 


67*       OF   PROTECTION   FEOM   CHAMTABLE  USES. 


SECTION  n. 
Of  Protection  from  Charitable  Uses. 

Ik  the  statute  of  charitable  uses  (r)  is  a  proviso  that 
no  person  who  shall  purchase  or  obtain,  upon  valuable 
consideration  of  money  or  land,  any  estate  or  interest 
of  or  in  any  lands,  &c.  that  shall  be  given  to  any  of  Ac 
charitable  uses  mentioned  in  the  statute,  without  fraud 
or  covin  {having  no  twtice  cf  the  same  charitable  uses), 
shall  be  impeached  by  any  decrees  of  the  commissioners 
therein  mentioned. 

A  purchaser  who  hath  bought  for  an  inadequate  con- 
sideration is  not  within  this  proviso ;  and  the  adequacy 
of  the  consideration  is  measured  according  to  the  rule  of 
the  civil  law ;  but  if  one  purchase  lands  under  half  the 
value,  and  sell  to  another  upon  good  consideration  bond 
Jide,  the  fraud  is  purged  (s). 

If  a  rent-charge  be  granted  out  of  land  to  a  charitable 
use,  and  the  land  is  afterwards  sold  for  valuable  consi- 
deration to  one  who  has  no  notice,  it  has  been  said  die 
rent  remains ;  because  the  purchase  was  of  another  thing 
that  was  not  given  to  the  charitable  use  (t) :  but  in 
Tothil  (u)  the  same  case  is  referred  to  as  an  authority, 
that  a  purchaser  coming  in  without  notice  of  a  rent-charge 
shall  not  be  chargeable  therewith,  although  given  to 
a  charitable  use.  The  correct  distinction  seems  to  be,  that 
where  the  rent-charge  is  legal,  it  must,  like  every  other 
legal  incumbrance,  bind  the  purchaser,  although  he  pur- 

(r)  43  Eliz.  c.  4.  Duke,  64 ;   and   see  Peacock  * 

(*)  Vide  supra,  p.  252 ;  Duke,      Thewer,  Duke,  82. 

177,  («)  Toth.  226. 

(*)    East    Greenstead's  case. 
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chased  without  notice ;  but  that  where  it  is  a  mere  equitable 
charge,  the  commissioners  shall  not  make  any  decree  for 
payment  of  it  against  the  purchaser,  if  he  purchased 
without  notice. 

If  the  first  purchaser  gave  a  valuable  consideration,  and 
yet  had  notice,  all  that  claim  in  privity  under  his  estate 
and  title,  whether  they  have  notice  or  not,  will  be  bound 
by  the  decrees  of  the  commissioners  (.r). 

This  rule,  as  we  shall  hereafter  see,  differs  from  the 
general  rule  of  equity  in  this  respect — a  subsequent  pur- 
chaser without  notice  not  being  affected  by  notice  in  the 
person  of  whom  he  purchased. 

With  this  exception,  however,  the  same  rules  seem 
to  prevail  in  the  construction  of  the  act,  with  respect  to 
notice,  as  are  generally  adopted  by  equity  (y). 


SECTION  III. 
Of  Protection  from  Acts  of  Bankruptcy. 


I.  Bv  the  statute  13  Eliz.  c.  7,  a  purchaser  would  be 
defeated,  although  there  should  be  forty  years  after  an 
act  of  bankruptcy,  and  before  a  commission ;  and  although 
the  purchaser  had  no  notice ;  for  the  words  of  the  statute 
are  general  after  bankruptcy,  and  the  proviso  in  the  end 
of  the  statute  makes  it  still  plainer,  viz. :  That  assurances 
made  by  a  bankrupt  before  bankruptcy,  and  bon£  fide,  shall 
not  be  defeated. — This  was  hard  doctrine  against  fair  pur- 
chasers without  notice ;  but  so  the  law  was  (z.) 

With  a  view  to  prevent  this  injustice,  and  at  the  same 
time  to  preserve  to  creditors  their  just  rights,  and  perhaps 

(x)EastGreensteacTs  case,  Duke,  (y)  Ibid. 

04;  and  see  ibid.  173.  (r)  See  For.  66,  67. 
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tors  were  not  parties  to  the  deed ;  and  this  opinion  appears 
to  be  adopted  in  practice. 

To  avoid  a  purchase,  the  act  of  bankruptcy  must  be 
committed  within  five  years  before  the  commission  (e). 
The  five  years  are,  however,  computed  from  the  last  act 
of  bankruptcy  preceding  the  sale  ;  for  the  words  of  the 
statute  are  not  after  he  shall  first  be  a  bankrupt,  but  only 
after  becoming  bankrupt  generally  (/) :  and,  therefore,  if 
after  several  acts  of  bankruptcy  an  estate  is  sold  by  the 
bankrupt,  and  a  commission  issues  within  five  years  from 
the  last  act,  the  sale  will  be  avoided  (g).  But  no  act  of 
bankruptcy  after  the  sale  will  affect  the  purchaser ;  and 
consequendy  his  title  will  not  be  impeached  by  any  com- 
mission issued  after  five  years  from  the  act  of  bankruptcy 
immediately  preceding  the  sale  (A). 


II.  Thus  the  law  stood  until  Romilly's  act  for  amending 
the  laws  relating  to  bankrupts  (i),  by  which,  after  reciting 
that  great  inconveniences  and  injustice  had  been  occasioned 
by  reason  of  the  fair  and  honest  dealings  and  transactions 
of  and  with  traders  being  defeated  by  secret  acts  of  bank- 
ruptcy, in  cases  not  already  provided  for,  or  not  sufficiently 
provided  for  by  law,  it  was  enacted,  that  in  all  cases  of 
commissions  thereafter  to  be  issued,  all  conveyances  by, 
all  payments  by  and  to,  and  all  contracts  and  other  deal- 
ings and  transactions  by  and  with,  any  bankrupt  bon&Jide 
made  or  entered  into  more  than  two  calendar  months  before 
the  date  of  such  commission,  should,  notwithstanding  any 

(e)  Radford  v.   Bloodworth,    I  (A)  Spencer  v.  Venacre,  1  Keb. 

Lev.  13.  7 22  ;  and  see  Cullen's  B.  1 .  24- 1 . 

{/)  Spencer  v.  Venacre,  1  Keb.  ^  4.5  Geo.  III.  c.  1 35,  extended 

722;  1  Lev.  14-.  to  executions  and  attachments  by 

(g)  Jelliff  v.  Horn,   1  Keb.  12,  49  Geo.  III.  c.  121,  s.  2. 
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be  bound  by  the  constructive  notice  established  by  the 
late  act,  where  he  does  not  claim  the  benefit  of  it.  Thus 
if  it  should  appear  that  a  commission  had  been  issued  or 
a  docket  struck  prior  to  the  purchase,  the  purchaser  could 
not  claim  the  benefit  of  the  late  act,  although  he  had  not 
actual  notice  of  the  commission  or  docket ;  but  if  more 
than  five  years  had  elapsed  since  the  purchase,  and  a  new 
commission  were  then  to  issue,  it  should  seem  that  he  may 
insist  upon  the  benefit  of  the  act  of  James.  So  where  a 
purchaser  bond  Jidey  and  without  notice,  has  a  prior  legal 
estate,  he  may,  notwithstanding  either  of  the  acts,  make 
use  of  it  as  a  protection  against  the  assignees.  The 
grounds  of  this  opinion  upon  the  late  act  are,  that  it  was 
passed  in  favour  of  purchasers;  that  it  does  not  say 
affirmatively,  that  a  commission  issued  two  months  after 
a  conveyance  shall  bind  where  a  commission  has  been 
issued,  or  a  docket  struck  prior  to  the  purchase,  but 
merely  enacts  negativity,  that  a  commission  issued  after 
that  time  shall  not  bind,  unless  a  commission  was  issued 
or  a  docket  struck  before  the  purchase. 

The  express  enactment,  that  the  striking  a  docket  or 
issuing  a  commission  shall  operate  as  a  constructive  notice 
to  purchasers,  seems  to  exclude  all  other  kinds  of  construc- 
tive notice,  so  far  as  any  aid  is  sought  from  this  statute  : 
the  Legislature  having  expressly  declared  that  these  two 
particular  acts  shall  be  deemed  constructive  notice,  it  must 
be  inferred  that  they  intended  no  other  act  should  have 
that  effect.  Therefore  there  is  ground  to  contend*  that  if 
a  commission  has  not  been  issued  or  a  docket  struck, 
a  purchaser  may  avail  himself  of  the  statute,  although,  for 
instance,  his  solicitor  had  express  notice  that  the  vendor 
had  committed  an  act  of  bankruptcy.  Against  this  con- 
struction, it  might,  perhaps,  be  argued,  that  as  neither  the 
striking  of  a  docket,  nor  the  issuing  of  a  commission,  was 

x  x  3 
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of  payment,  and  that  he  is  not  to  be  considered  as  solvent 
because  possibly  his  affairs  may  come  round. 

The  provision,  that  the  issuing  of  a  commission  shall 
be  notice,  although  such  commission  shall  afterwards  be 
superseded,  extends  even  to  a  commission  which  has 
been  superseded,  without  being  opened,  although  it  was 
contended,  that  the  Legislature  must  have  meant  a  com- 
mission opened,  and  acted  upon,  though  afterwards 
superseded  (p). 


III.  The  law  has  again  been  altered  by  the  act  of  the 
6th  of  the  present  King.  The  observations  already 
made  show  how  the  law  stood  before  that  act,  which  is 
still  necessary  to  be  known. 

The  act  referred  to  contains  the  following  provisions 
relating  to  purchasers  : 

1.  By  the  8 1  st  section  (q)  it  is  enacted,  that  all  con- 
veyances by,  and  all  contracts  and  other  dealings  and 
transactions  by  and  with,  any  bankrupt  bond  Jide  made 
and  entered  into  more  than  two  calendar  months  before 
the  date  and  issuing  of  the  commission  against,  and  all 
executions  and  attachments  against,  the  lands  and  tene- 
ments or  goods  and  chattels  of  such  bankrupt,  bond  Jide 
executed  or  levied  more  than  two  calendar  months  before 
the  issuing  of  such  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed, 
provided  the  person  or  persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit,  or  on  whose  account,  such 
execution  or  attachment  shall  have  issued,  had  not  at  the 
time  of  such  conveyance,  contract,  dealing  or  transaction, 
or  at  the  time  of  executing  or  levying  such  execution  or 
attachment,  notice  (r)  of  any  prior  act  of  bankruptcy  by 

(p)  Watkin8  v.  Maund,  3  Camp.  (r)  That  he  was  insolvent  or  had 
Ca.  $08.  stopped  payment  omitted. 

(?)  6  Geo.  IV.  c.  16. 

x  x  4 
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him  committed  ($) ;  provided  also,  that  where  a  commis- 
sion has  been  superseded,  if  any  other  commission  shall 
issue  against  any  person  or  persons  comprised  in  such 
first  commission  within  two  calendar  months  next  after  it 
shall  have  been  superseded,  no  such  conveyance,  con- 
tract, dealing  or  transaction,  execution  or  attachment, 
shall  be  valid,  unless  made,  entered  into,  executed  or 
levied  more  than  two  calendar  months  before  the  issuing 
the  first  commission. 

2.  And  by  section  83  it  is  enacted,  that  the  issuing  of 
a  commission  shall  be  deemed  notice  of  a  prior  act  of 
bankruptcy  (if  an  act  of  bankruptcy  had  been  actually 
committed  before  the  issuing  the  commission),  if  the 
adjudication  of  the  person  or  persons  against  whom  such 
commission  has  issued  shall  have  been  notified  in  the 
London  Gazette,  and  the  person  or  persons  to  be  affected 
by  such  notice  may  reasonably  be  presumed  to  have  seen 
the  same  (f). 

3.  And  by  s.  85  it  is  enacted,  that  if  any  accredited 
agent  of  any  body  corporate  or  public  company  shall  have 
had  notice  of  any  act  of  bankruptcy,  such  body  corporate 
or  company  shall  be  thereby  deemed  to  have  had  such 
notice  [u). 

4.  And  by  the  86th  section  it  is  enacted,  that  no  pur- 
chase from  any  bankrupt,  bond  Jide  and  for  valuable  con- 
sideration, where  the  purchaser  had  notice  at  the  time  of 
such  purchase  of  an  act  of  bankruptcy,  by  such  bankrupt 
committed,  shall  be  impeached  by  reason  thereof,  unless 
the  commission  against  such  bankrupt  shall  have  been 
sued  out  within  twelve  calendar  months  (*r)  after  such  act 
of  bankruptcy  (y).  , 

(*)  46  G.  III.  c.  135,  s.  1,  and  (u)  Ibid. 

49  Geo.  III.  c.  121,  s.  2.  (x)  Instead  of  five  yean. 

(0     See   Spratt  v.    Nothouse,  (y)  21  Jac.  I.  c.  19,  s.  14* 

4  Bin-.  173. 
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5.  And  by  the  87th  section  it  is  enacted,  that  no  title 
to  any  real  or  personal  estate  sold  under  any  commission, 
or  under  any  order  in  bankruptcy,  shall  be  impeached  by 
the  bankrupt,  or  any  person  claiming  under  him,  in  respect 
of  any  defect  in  the  suing  out  of  the  commission,  or  in  any 
of  the  proceedings  under  the  same,  unless  the  bankrupt 
shall  have  commenced  proceedings  to  supersede  the  said 
commission,  and  duly  prosecuted  the  same  within  twelve 
calendar  months  from  the  issuing  thereof. 

6.  And  it  is  enacted  by  section  4,  that  where  any 
trader  within  the  act,  shall,  after  the  act  shall  have  come 
into  effect  (I),  execute  any  conveyance  or  assignment  by 
deed  to  a  trustee  or  trustees  of  all  his  estate  and  effects 
for  the  benefit  of  all  the  creditors  of  such  trader,  the  exe- 
cution of  such  deed  shall  not  be  deemed  an  act  of  bank- 
ruptcy, unless  a  commission  issue  against  such  trader 
within  six  calendar  months  from  the  execution  thereof  by 
such  trader ;  provided  that  such  deed  shall  be  executed 
by  every  such  trustee  within  fifteen  days  after  the  execu- 
tion thereof  by  the  said  trader ;  and  that  the  execution  by 
such  trader,  and  by  every  such  trustee,  be  attested  by  an 
attorney  or  solicitor ;  and  that  notice  be  given  within  two 
months  after  the  execution  thereof  by  such  trader,  in  case 
such  trader  reside  in  London,  or  within  forty  miles  thereof, 
in  the  London  Gazette,  and  also  in  two  London  daily 
newspapers ;  and  in  case  such  trader  does  not  reside 
within  forty  miles  of  London,  then  in  the  London  Gazette, 
and  also  in  one  London  daily  newspaper,  and  one  pro- 
vincial newspaper  published  near  to  such  trader's  resi- 
dence, and  such  notice  shall  contain  the  date  and  execu- 

(I)  By  s.  1 36  it  is  provided,  that  the  act  shall  not  take  effect  before 
the  1  st  September  1 825,  save  and  except  that  the  repeal  of  the  act 
passed  in  the  5th  year  of  the  reign  of  His  present  Majesty  thereby 
repealed,  and  all  enactments  therein  contained  relating  to  certificates 
of  conformity,  shall  take  effect  upon  the  passing  of  this  act. 
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fiction  of  law,  whereby  judgments  were  supposed  to  be  all 
of  the  first  day  of  the  term,  by  compelling  the  party  to  set 
down  the  particular  period  when  the  judgment  was  signed, 
and  declaring  that,  as  against  purchasers  bond  Jide  for  a 
valuable  consideration,  the  lands,  tenements  and  heredi- 
taments to  be  charged  thereby,  should  be  charged  only 
from  such  time  as  the  judgment  was  signed  ;  yet,  inas- 
much as  it  did  not  compel  the  plaintiff  to  carry  in  the 
judgment  roll,  purchasers  and  others  were  rendered 
almost  incapable  of  discovering  what  judgments  were 
recovered  (.?). 

And,  therefore,  by  another  statute  (y)  it  was  enacted, 
that  the  clerk  of  the  essoigns  of  the  Court  of  C.  B.  the 
clerk  of  the  doggets  of  the  Court  of  B.  R.  and  the  master  of 
the  office  of  pleas  in  the  Court  of  Exchequer,  should  make 
and  put  into  an  alphabetical  dogget,  by  the  defendants 
names,  of  all  the  judgments  entered  in  their  respective 
Courts  of  Michaelmas  and  Hilary  terms,  before  the  last 
day  of  the  ensuing  terms  ;  and  of  the  judgments  of  Easter 
and  Trinity  terms,  before  the  last  day  of  Michaelmas 
term  ;  and  that  no  judgments  should  affect  lands  or  tene- 
ments as  to  bond  Jide  purchasers  for  valuable  considera- 
tion, unless  docketed  and  entered  according  to  the  act ; 
and  it  is  directed  that  every  dogget  shall  be  put  into  and 
kept  in  books  in  parchment,  to  be  searched  by  all  persons, 
at  reasonable  times,  paying  fourpence  for  searching 
every  term. 

"  Dockets  or  indexes  to  judgments  were  in  use  long 
before  this  statute.  They  were  invented  by  the  Courts  for 
their  own  ease,  and  the  security  of  purchasers,  to  avoid 
the  trouble  and  inconvenience  of  turning  over  the  rolls  at 
large.     The  statute  of  William  and  Mary  did  not  super- 

(x)  Robinson  v.  Harrington,   1  (y)   \  and  5  \V.  and  M.  c.  20, 

Pow.  Mort.  518,   4th  edit.  S.  C.      made  perpetual  by  7  and  8  W.  III. 
MS.  c.  30,  s.  3. 
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Mary,  till  before  the  last  day  of  the  subsequent  term.  And 
there  is  no  inconvenience  in  this  rule,  for  I  find,  upon 
inquiry,  that  the  practice  is  to  index  judgments  as  soon 
as  they  are  signed,  in  order  to  enable  purchasers  to  search 
for  them  with  facility.  But  this  practice  is  wholly  inde- 
pendent of  the  directions  of  the  act  by  which  judgments 
are  required  to  be  docketed. 

Although  a  judgment  is  not  duly  docketed,  and  there- 
fore void  against  a  purchaser,  yet  if  the  purchaser  has 
notice  of  it,  and  did  not  pay  the  value  of  the  estate,  it  will 
be  presumed  that  he  agreed  to  pay  off  the  judgment,  and 
equity  will  compel  him  to  pay  it  (e). 

The  general  rule  of  equity  would  warrant  an  assertion, 
that  the  case  would  be  the  same  although  no  agreement 
were  made.  In  the  case  of  Forshall  v.  Coles  (/),  how- 
ever, it  appears  that  the  Master  of  the  Rolls  held  de- 
cidedly that  notice  of  a  judgment  not  docketed  was  not 
material.  But  this  decision  cannot  be  relied  on :  the 
effect  of  it  would  be  to  overrule  all  the  decisions  on  the 
statutes  for  registry  (g).  They  were  passed  for  precisely 
the  same  purpose  as  the  act  of  William  and  Mary,  viz.  to 
enable  purchasers  readily  to  discover  incumbrances  ;  and 
therefore,  if  a  purchaser  has  notice  of  any  judgment, 
the  statute  does  not  in  equity  extend  to  him,  as  he  is 
already  in  possession  of  what  the  Legislature  intended  to 
furnish  him  with.  This  point,  upon  which  a  considerable 
difference  of  opinion  recently  prevailed  in  the  Profession, 
has  lately  been  decided  by  Lord  Eldon  in  favour  of  the 
judgment  creditor.  The  case  of  Forshall  v.  Coles  is 
therefore  overruled  (A). 

(e)  Thomas  v.  Pledwell,  7  Vin.  a  better  note,  Appendix,  No.  19. 
Abr.  53,  pi.  5 ;  2  Eq.  Ca.  Abr.  684,  (g)  Vide  infray  sect.  5. 

pi.  7.  (h)  Davis  v.  Earl  of  Strathmore, 

(/)  7  Vin.  Abr.  54,  pi.  6 ;  2  Eq.  16  Ves.  jun.  419. 
Ca.  Abr.  592,  pi.  8 ;   S.  C.  MS. 
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and  therefore  might  be  considered  as  an  escrow  (0)  ;  and 
even  if  it  operated  to  vest  the  legal  estate  in  the  purchaser, 
yet  the  case  was  within  the  spirit  and  meaning  of  the  act 
of  James  ;  because  the  estate  in  effect  formed  part  of  the 
property  to  be  distributed.  Upon  these  grounds  the 
assignees  filed  a  bill  against  the  purchaser  for  a  specific 
performance;  but  the  Master  of  the  Rolls  thought  the 
tide  too  doubtful  to  enable  him  to  force  it  on  the  pur- 
chaser. 

In  a  later  case,  however  (p,}  where  a  man  agreed  to 
sell  his  estate,  and  became  a  bankrupt  before  the  convey- 
ance was  executed,  the  same  learned  Judge  held  that  the 
assignees  of  the  seller  could  make  a  title  without  the  con- 
currence of  judgment  creditors  whose  judgments  were 
duly  docketed  before  the  bankruptcy. 


The  21  Jac.  I.  c.  24,  which  enables  persons  to  have 
new  execution  against  the  property  of  debtors  dying  in 
execution,  provides,  that  the  act  shall  not  extend  to  give 
liberty  to  any  person  or  persons,  their  executors  or  admi- 
nistrators, at  whose  suit  or  suits  any  such  party  shall  be  in 
execution,  and  die  in  execution,  to  have  or  take  any  new 
execution  against  any  the  lands,  tenements  or  heredita- 
ments of  such  party  dying  in  execution,  which  shall  at  any 
time  after  the  said  judgment  or  judgments  be  by  him  sold 
bondjide  for  the  payment  of  any  of  his  creditors,  and  the 
money  which  shall  be  paid  for  the  lands  so  sold  either 
paid  or  secured  to  be  paid  to  any  of  his  creditors,  with 
their  privity  and  consent,  in  discharge  of  his  or  their  due 
debts,  or  of  some  part  thereof. 

(o)  Derby  Canal  Company  v.  purchaser's  solicitor. 
Wilmot,  8  East,  300.     See  O'Dell         (p)  Sharpe  t>.  Roahde,  2  Rose, 

r.  Wake,  3  Camp.  394,  where  the  192. 
deed  was  in  the  possession  of  the 
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II.  Formerly,  if  goods  had 
vacation,  a  fieri  facias  tested  th 
have  over-reached  the  sale,  altho 
to  it  (q). 

To  remedy  this  inconvenience 
no  writ  of  feri  facias,  or  other  ^ 
bind  the  property  of  goods  aga 
execution  was  sued  forth,  but  fro: 
should  be  delivered  to  the  sheriff, 
to  be  executed  ;  and  for  the  be 
said  time,  the  sheriff,  under-shi 
deputies  and  agents,  should  upot 
writ,  without  fee  for  doing  the 
back  thereof  the  day  of  the  mont 
they  received  the  same  (I). 

It  has  been  said  (s),  that  the 
provision  was  to  secure  purcbas 
cution,  against  any  former  writ 
delivered  to  the  sheriff.  But  a  1 
execution  was  always  protected 
which  he  had  no  notice,  by  the  n 
of  the  statute  of  frauds  (t)  ;  and 
appears  to  be  the  correct  one. 

It  has  been  doubted  whethei 
the  act  referred  to,  extends  to  1 
appears  by  two  opinions  publisht 

(y)  Houghton  d.  Rushley,  Skin.  Hu 

257 ;  and  see  Comb.  1 « ;  2  Ventr.  Rej 

218.  ( 

(r)  29  Car.  II.  c.  3,  s.  16.  han 

(*)   Per  Aihhuret,  J.    in   cam  419 

(I)  This  statute  only  operates  in  fave 
passed  for  the  benefit  of  the  debtor.  I 
Norden  v,  Needham,  Pasch.  3W.4M. 
it  waa  held  that  deeds  and  writings  arald 


OF   PROTECTION    FROM    JUDGMENTS.  689 

vations  on  Registry,  that  Mr.  Serjeant  Hill  thought  it  did 
not  include  leaseholds,  but  that  they  might  be  extended 
on  a  writ  of  elegit ;  and  consequently  were  bound  from 
the  time  the  judgment  was  duly  entered  and  docketed; 
and  that,  on  the  other  hand,  Mr.  Butler  thought  the  word 
"  goods"  did  comprise  leaseholds,  which  therefore  were 
not  bound  until  delivery  to  the  sheriff  of  the  writ  of 
execution. 

It  must  be  admitted,  that  a  leasehold  for  years  may  be 
extended  on  an  elegit,  if  it  is  in  the  possession  of  the  de- 
fendant at  the  time  execution  is  awarded  (u).  It  was, 
however,  settled  long  before  the  statute  of  Charles  II. 
that  a  sale  of  chattels  was  good  after  judgment,  although 
not  after  execution  awarded  (*r) ;  so  that  as  to  a  term  of 
years  the  command  to  the  sheriff  in  an  elegit  does  not 
overreach  the  sale  in  the  same  manner  as  it  does  in  the 
case  of  a  freehold  estate.  This  distinction  appears  to 
have  been  expressly  taken  in  Fleetwood's  case. 

With  respect  to  judgments,  •  the  statute  of  frauds  hath 
two  branches  :  the  one  relating  to  judgments  against  real 
estate ;  the  other  relating  to  executions  on  judgments 
against  goods  or  personal  estate.  The  act  being  a  remedial 
one,  the  mode  of  discovering  whether  leaseholds  are 
bound  by  the  last  provision,  seems  to  be,  first,  an  inquiry 
whether  purchasers  of  leaseholds  were  within  the  mischief 
the  Legislature  intended  to  guard  against ;  and  if  they 
were,  then  an  inquiry  whether  the  word  "  goods"  is 
sufficiently  comprehensive  to  effectuate  the  intention  of 
the  act. 


(m)  Sir  Gerard  Fleetwood's  case,  (x)  Sir  Gerard  Fleetwood's  case, 

8  Co.  171 ;  and  see  and  consider  8  Co.  171  ;   and  see  1  Fitz.  Abr. 

SI  Ass.  p.  6;   38  Ass.  p.  4;  and  tit.  Execution,  pi.  108;  2Ro.  Abr. 

2  Inst.  395  ;  Gilb.  Ex.  33.  35.  157  ;   Wilson  r.  Wormol,  Godb. 


The  author  fell  into  an  error  in  this      161,  pi.  226  ;    Shirley  v.  Watts, 
respect  in  the  first  edition.  3  Atk.  200. 


y 
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First,  the  act  was  passed  fo 
of  purchasers;  and  admitting 
bound  from  the  award  of  exec 
first  provision  in  the  act  does 
which  are,  therefore,  clearly  w 
to  be  guarded  against  by  the  : 
of  them  is  liable  to  be  overtu 
vacation,  and  tested  in  the  prei 
not  hold  leaseholds  to  be  wi 
branch  of  the  act,  purchasers  o 
to  the  danger  which  the  statutf 
against. 

Assuming  that  leaseholds  an 
mains  to  inquire  whether  they  t 
act.  This  depends  upon  the  C( 
"  goods,"  in  the  act,  ought  to  r 

Bicns,  bona,  Sir  Edward  C 
chattels,  as  well  real  as  persont 
French  word,  and  signifies  g< 
art  we  call  catalla.  And  thit 
observes  (s),  is  true  if  understo 
for  in  the  Grand  Coustumier  (< 
lets  used  and  set  in  opposition 
not  only  goods,  but  whatev 
accounted  chattels ;  and  the  1 
opinion  that  our  law  adopts  it  in 
negative  sense. 

This  opinion  appears  to  b 
the  word  chattels ;  but  it  must 
word  goods,  which,  in  our  la 
operation. - 

By  the  civil  law,  however,  b 
as  well  personal  as  real;  and  tb 

Cy)  Co.  Litt.  lis.  b. 
(*)  S  Com.  385,  7th  edit. 
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of  all  one's  goods  will  pass  a  leasehold  estate  (4),  because 
the  civil  law  guides  the  construction  of  bequests  of  per- 
sonalty ;  but  it  seems  clear,  that  in  an  assignment,  which 
must  be  construed  according  to  the  rules  of  the  common 
law,  a  leasehold  estate  will  not  pass  under  the  word 
goods  (I). 

It  appears,  therefore,  that  in  some  cases  that  word 
will  include  leaseholds,  while  in  others  it  will  not ;  and 
the  true  rule  to  discover  what  sense  was  affixed  to  it  in 
the  statute  of  frauds  seems  to  be,  an  investigation  of  the 
meaning  usually  attached  to  the  same  word  in  acts  of 
parliament  passed  before  that  statute. 

By  the  statute  of  West.  2.  (c),  it  is  enacted,  that  where, 
upon  the  death  of  any  person  intestate  and  indebted,  the 
goods  (bona)  shall  come  to  the  ordinary,  he  shall  be  bound 
to  pay  the  debts  so  far  as  the  goods  (bona)  will  extend, 
in  the  like  manner  as  executors  would  have  been  if  he 
had  left  a  will.  And  in  the  31st  Edw.  III.  (d)>  for  the 
commitment  of  administration,  the  word  goods  (biens) 
only  is  used. 

In  both  these  statutes,  therefore,  the  word  goods  was 
considered  as  denoting  personalty  in  general.  It  may 
indeed  be  objected,  that  terms  for  years  were  not  then 

(4)  Portman  v.  Willis,  Cro.  Eliz.         (c)  1 S  Ed.  I.  c.  19. 
380.  {d)  Stat.  I.e.  II. 


(I)  This  was  decided  in  4  Ed.  VI.;  but  in  Portman  v.  Willis,  ubi  sup. 
Gawdy  was  of  opinion,  against  Popham  and  Clench,  that  a  grant  of 
omnia  bona  mobilia  et  immobilia,  would  pass  leases  for  years;  and  so,  he 
•fctd,  would  a  grant  of  omnia  bona  in  general ;  for  39  H.  VI.  35,  was, 
that  a  man  had  rent  for  years,  and  granted  omnia  bona  sua  ;  and  it  was 
held  that  this  rent  passed;  and  he  vouched  4  Hen.  IV.  as  another  autho- 
rity, because  an  executor  shall  have  an  ejedione  firma  by  the  equity  of 
the  statute  of  4  Ed.  III.  de  bonis  asportatis. 

On  examination,  it  appears  that  the  authorities  cited  by  Gawdy  do 
not  apply.  The  grant  was  of  omnia  bona  et  catalla,  tarn  tiva  quam 
mortua ;  and  in  the  statute  of  4  Edw.  III.  the  words  biens  et  chateux 

are  used. 
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much  in  use ;  but  allowing  this,  later  acts  place  the  point 
still  more  out  of  doubt. 

Thus  the  21st  Hen.  VIII.  c.  5,  after  directing  how 
administration  shall  be  granted  in  certain  cases  of  the 
"  goods"  of  intestates,  contains  a  direction,  that  surety 
shall  be  taken  of  the  administrators  for  the  administration 
of  the  "  goods,  chattels  and  debts/'  which  they  should  be 
authorized  to  minister  (e). 

In  this  statute,  the  word  "  goods"  was  used  as  sy- 
nonymous to  "  goods,  chattels  and  debts ;"  and  the  point 
seems  to  be  placed  beyond  controversy  by  the  same  sense 
being  attached  to  that  word  in  a  statute  passed  but  a  few 
years  previously  to  that  upon  which  the  present  question 
arises. 

The  statute  to  which  1  allude  is  the  2  2d  and  23d  Car.  II. 
c.  10,  which,  after  giving  power  to  commit  administration 
of  the  "  goods"  of  intestates,  directs  bonds  to  be  taken, 
with  a  condition  for  (amongst  other  things)  making  an 
inventory  of  the  "  goods,  chattels  and  credits"  of  the 
deceased ;  which  words  are  used  throughout  the  condition. 
In  fact,  the  words  "  goods,"  "  goods,  chattels  and  credits," 
and  "  estate,"  have  one  and  the  same  meaning  attached 
to  them  throughout  the  statute  (f). 

It  remains  to  remark,  that  Lord  Hardwicke  seems  to 
have  considered  leaseholds  as  within  the  operation  of  the 
16th  section  of  the  statute  of  frauds,  and  consequently 
as  not  bound  until  the  delivery  of  the  writ  of  execution 
to  the  sheriff. 

For  in  Burdon  v.  Kennedy  (g),  his  Lordship  said, 
where  an  execution  by  elegit,  or  fieri  facias,  is  lodged  in 
a  sheriff's  hands,  it  binds  goods  from  that  time,  except  in 
the  case  of  the  Crown,  and  a  leasehold  estate  is  also  affected 

(e)  And  see  43  Eliz.  c.  8.  (g)  3  Atk.  739 ;  and  see  Jeanei 

(/)  And  see  29  Car,  II.  c.  3,     v.  Wilkins,  1  Ves.  195 ;  Forth  «. 
•'  25'  Duke  of  Norfolk,  4  Madd.  503. 
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from  that  time ;  and  if  the  debtor,  subsequent  to  this, 
makes  an  assignment  of  the  leasehold  estate,  the  judg- 
ment creditor  need  not  bring  a  suit  in  ejectment  to  come 
at  the  leasehold  estate,  by  setting  aside  the  assignment, 
but  may  proceed  at  law  to  sell  the  term,  and  the  vendee, 
who  is  generally  a  friend  to  the  plaintiff,  will  be  entitled 
at  law  to  the  possession,  notwithstanding  such  assign- 
ment (I). 


III.  There  is  still  another  provision  in  the  act  of 
Charles  II.  in  favour  of  purchasers.  It  is  enacted,  that 
the  day  of  the  month  and  year  of  enrolment  of  recogni- 
zances shall  be  set  down  in  the  margin  of  the  roll ;  and 
that  no  recognizance  shall  bind  any  lands,  &c.  in  the 
hands  of  any  purchaser,  bond  fde  and  for  valuable  con- 
sideration, but  from  the  time  of  such  enrolment  (A). 


SECTION  V. 
Of  Protection  from  unregistered  Deeds,  $c. 

By  several  acts  of  parliament,  all  deeds  and  wills  con- 
cerning estates  within  the  north,  (i),  east  (&),  or  west  (/) 
ridings  of  the  county  of  York ;  or  within  the  town  and 
county  of  Kingston  upon  Hull  (m)  ;  or  within  the  county 
of  Middlesex  (w),  are  directed  to  be  registered. 

(A)  29  Clia.  II.  c.  3,  s.  1 8.  (Q  2  &  3  Anne,  c,  4 ;  5  Anne, 

(t)  8  Geo.  II.  c.  6.  c  1 8. 

(*)  6  Anne,  c.  35.  (wi)  6  Anne,  c.  35. 

(n)  7  Anne,  c.  20. 


(I)  Note,  if  the  judgment-creditor  tamper  with  the  sheriff  to  have 
the  estate  sold  at  an  undervalue,  equity  will  relieve  against  the  sale* 
Gascoign  v.  Stut,  3  Cha.  Rep.  32.    See  Dillon  v.  Byrn,  Irish  Term. 

Rep.  000. 
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And  it  is  enacted,  that  all  such  deeds  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser,  or 
mortgagee,  for  valuable  consideration,  unless  a  memorial 
thereof  be  registered  in  the  manner  thereby  prescribed, 
before  the  registering  of  the  memorial  of  the  deed  under 
which  such  subsequent  purchaser  or  mortgagee  shall 
claim. 

And  that  all  devises  by  will  shall  be  adjudged  fraudu- 
lent and  void  against  subsequent  purchasers  or  mort- 
gagees, unless  a  memorial  of  such  will  be  registered  within 
the  space  of  six  months  after  the  death  of  the  devisor, 
or  testatrix,  dying  within  Great  Britain ;  or  within  the 
space  of  three  years  after  his  or  her  death,  dying  upon  the 
sea,  or  in  parts  beyond  the  seas.  Wills  registered  within 
the  time  allowed  by  the  act  will  prevail  over  even  a  prior 
registered  conveyance ;  but  no  time  is  limited  by  the  act 
within  which  a  memorial  of  a  will  must  be  registered.  It 
may  therefore  be  registered  at  any  time  where  there  is  no 
adverse  title  under  a  prior  registered  conveyance;  and 
there  is  no  weight  in  an  objection  which  has  lately  been 
made,  that  the  estate  descends  to  the  heir  at  law,  if  the 
will  be  not  registered  within  the  periods  above  specified. 

This  provision  is  the  same  in  all  the  acts,  but  different 
provisions  are  made  by  the  several  acts  in  the  case  of 
wills  contested  or  suppressed. 

If  the  devisee  of  an  estate  within  any  of  the  three 
ridings  of  the  county  of  York,  or  the  town  of  Kingston 
upon  Hull,  be  disabled  to  exhibit  a  memorial  within  die 
time  limited,  by  the  suppression  of  the  will,  or  othei 
inevitable  difficulty,  then  a  memorial  entered  of  sucl 
impediment  within  six  months  after  the  death  of  sucl 
devisor  or  testatrix,  who  shall  die  within  Great  Britain, 
or  within  three  years  after  the  decease  of  such  person  who 
shall  die  upon  the  sea,  or  beyond  the  seas;  and  a  memorial 
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of  such  will,  also  registered  within  six  months  after  the 
removal  of  such  impediment,  will  protect  the  devisees 
against  any  purchaser  subsequently  to  the  will. 

But  as  to  the  estates  in  the  north  riding  of  York,  it  is 
enacted,  that  in  case  of  the  concealment  or  suppression 
of  any  will  or  devise,  any  purchaser  shall  not  be  disturbed 
or  defeated  in  his  purchase,  unless  the  will  be  actually 
registered  within  three  years  after  the  death  of  the 
devisor. 

As  to  estates  in  the  county  of  Middlesex,  it  is  provided, 
that  an  entry  of  the  impediment  within  two  years  after 
the  death  of  any  devisor  or  testatrix  who  shall  die  in 
Great  Britain,  or  within  four  years  after  the  decease  of 
such  person  who  shall  die  upon  the  sea  or  beyond  the 
seas ;  and  the  registry  of  a  memorial  of  the  will  within 
six  months  after  the  removal  of  the  impediment,  shall  be 
good.  But  no  concealed  will  is  to  affect  a  purchaser, 
unless  it  be  registered  within  five  years  after  the  death 
of  the  testator. 

None  of  the  acts  extend  to  copyhold  estates,  or  to  leases 
at  rack-rents,  or  not  exceeding  twenty-one  years,  where 
the  actual  possession  and  occupation  go  along  with  the 
lease.  And  the  act  for  the  county  of  Middlesex  does  not 
extend  to  any  of  the  chambers  in  Serjeants  Inn,  the  Inns 
of  Court,  or  Inns  of  Chancery. 

And  it  is  by  the  same  acts  further  provided,  that  no 
judgment,  statute  or  recognizance  (other  than  such  as 
shall  be  entered  into  in  the  name  and  upon  the  proper 
account  of  the  king,  his  heirs  and  successors)  shall  bind 
any  such  estates  as  aforesaid,  but  only  from  the  time  that 
a  memorial  thereof  shall  be  duly  entered. 

This  clause  is  general  as  to  estates  in  Middlesex  ;  -but 
as  to  estates  in  the  east  and  west  ridings  of  York  and 
Kingston  upon  Hull,  it  is  enacted,  that  the  registry  o.1 

y  v  4 
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witnesses  to  it ;  for  although  the  memorial  may  be  exe- 
cuted either  by  the  grantor  or  grantee,  yet  one  of  the 
witnesses  to  it  must  be  a  witness  to  the  execution  of  the 
deed,  and  this  must  be  understood  to  mean  not  merely 
the  execution  by  an  unnecessary  party,  as  the  grantee, 
but  the  execution  by  the  party  from  whom  the  estate 
moves. 

It  is  however  observed,  in  the  Observations  on  Regis- 
try (o),  that  if  a  considerable  time  has  elapsed  from  the 
date  of  a  deed  intended  to  be  registered,  and  all  the  wit- 
nesses are  dead,  or  the  testimony  of  any  of  them  not  easily 
obtained,  no  further  delay  need  originate  from  either 
cause,  as  the  re-execution  of  such  deed  by  any  one  of  the 
parties  in  the  presence  of  a  new  witness  y  will  be  sufficient 
to  effectuate  the  registry. 

Now  there  seems  great  reason  to  contend,  that  such  a 
memorial  would  be  wholly  inoperative  under  the  register- 
ing acts.  A  witness  to  the  execution  of  a  deed,  which  is 
intended  to  be  registered,  was  required  for  the  purpose  of 
authenticating  the  original  execution  of  it,  and  to  prevent 
forged  deeds  from  being  put  on  the  register  (p).  The 
requisition  of  the  act  is  not  even  substantially  complied 
with  by  an  execution,  which  is  totally  inoperative,  and 
which,  if  it  had  any  operation,  would  be  a  fraud  upon  the 
revenue. 

It  seems  that  the  direction  in  the  act,  by  which  the 
heirs,  executors  or  administrators,  guardians  or  trustees 
of  some  or  one  of  the  grantors  or  grantees,  are  authorized 
to  execute  the  memorial,  has  been  thought  not  to  convey 
a  very  clear  idea  of  the  manner  in  which  the  registry  by 
such  representative  is  to  be  effected ;  and  therefore  the 
register  requires  the  instrument  to  be  registered,  to  be 

(o)  Rigge  on  Reg.  p.  76,  n  (d);         (p)  See  Hobhouse  t>.  Hamilton, 
Precedent,  No.  32,  p.  143.  1  Scho.  &  Lef.  207. 
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effect   is  attempted  to  be   given  to  them  by  force  of 
the  act. 

In  regard  to  the  contents  of  the  memorial — the  anxiety 
of  the  Legislature  not  wantonly  to  compel  the  disclosure 
of  the  concerns  of  individuals,  induced  them  simply  to 
require  that  every  memorial  should  contain,  first,  the  day 
of  the  month  and  year  when  the  deed,  &c.  bears  date, 
and  the  names  and  additions  of  all  the  parties  to  it,  and 
of  the  devisor  or  testatrix  of  a  will,  and  of  all  the  witnesses 
to  such  deed,  &c.  and  the  places  of  their  abode ;  and 
secondly,  the  honors,  manors,  lands,  tenements  and  here* 
ditaments  contained  in  such  deed,  &c.  and  the  names  of 
the  parishes,  &c.  where  any  such  estates  lie  that  are  com- 
prised in  or  affected  by  such  deed,  &c.  in  such  manner  as 
the  same  are  expressed  or  mentioned  in  such  deed,  &c.  or 
to  the  same  effect  (s).  A  memorial,  therefore,  to  the 
following  effect  would  fully  comply  with  the  requisitions 
of  the  act :  "  A  memorial  to  be  enrolled  pursuant  to  act 
of  parliament,  of  an  indenture.  It  bears  date  the  14th 
day  of  June  1 806.  It  is  made  between  A,  of  &c.  [here 
insert  the  description],  of  the  one  part,  and  B,  of,  &c. 
[here  insert  the  description],  of  the  other  part.  It  comprises 
all  that  manor,  &c.  [here  insert  the  parcels ;  the  general 
words  need  not  be  inserted,  but,  instead  thereof,  say, 
"  with  their  rights,  members  and  appurtenances."]  And 
the  said  indenture,  as  to  the  execution  thereof  by  the 
said  A  and  B,  is  witnessed  by  C,  of,  &c.  [here  insert  his 
description],  and  J),  of,  &c.  [here  insert  his  description]. 
And  the  said  indenture  is  hereby  required  to  be  registered 
by  the  said  B,  as  witness  his  hand  and  seal  this  14th  day 
of  June  1 806.  Signed  and  sealed  in  the  presence  of  C 
or  J),  [one  of  them  must  attest  the  memorial],  and  E,  of, 
&c."     It  seems,  however,  advisable  to  go  a  step  farther, 

(z)  7  Anne,  c.  20,  8.  6. 
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II.  We  are  to  consider  what  deeds  ought  to  be  regis- 
tered. It  is  not  easy  to  conceive  that  any  doubt  could 
arise  on  this  head ;  but,  nevertheless,  two  questions  have 
been  agitated. 

First,  it  has  been  contended,  that  a  deed  of  appoint- 
ment under  a  power  need  not  be  registered;  because 
upon  the  execution  of  a  power  the  interest  limited  by  it 
arises  under  the  deed  creating  the  power.  But  to  this 
it  was  answered,  that  the  deed  was  within  the  mischief 
intended  to  be  guarded  against  by  the  act,  as  a  purchaser 
could  not  otherwise  discover  whether  the  power  was  ex- 
ercised ;  and  it  was  accordingly  decreed,  that  deeds  of 
appointment  must  be  registered  (A). 

The  other  question  was,  whether  the  non-registry  of  a 
lease  was  cured  by  registering  an  assignment  in  which 
the  lease  was  recited ;  and  it  was  very  properly  decided, 
that  it  was  not  (c) ;  for  the  intention  of  the  Legislature 
was,  that  the  register  should  contain  such  information  as 
might  enable  purchasers  to  ascertain  whether  estates  were 
or  were  not  subject  to  incumbrances ;  for  which  purpose 
it  is  necessary,  that  the  register  should  contain  a  regular 
chain  of  title.  If  one  link  is  broken,  the  object  of  the 
Legislature  is  defeated. 


III.  We  come  to  the  exceptions  in  the  acts. 
The  first  exception  is  of  copyhold  estates.  This  ex- 
ception is  very  general ;  and  it  may  be  thought  that  no 
deed  relating  to  a  copyhold  estate  need  be  registered. 
No  effectual  lien  can  be  created  on  the  land  without  its 
appearing  on  the  court-rolls.  A  lease,  indeed,  once 
created  by  license  is  a  common-law  interest,  and  may  be 
assigned  without  the  assignment  appearing  in  the  court- 
ed Scrafton  v.  Quincey,  2  Ve».  (c)  Honeycomb  v.  Waldron,  2 
413.  Str.  1064. 
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along  with  the  lease.  And  it  has  been  said,  that  where 
such  a  lease  becomes  assigned  for  a  valuable  considera- 
tion, its  registry  ought  always  to  be  recommended,  and 
particularly  when  such  assignment  is  by  way  of  mortgage, 
for  then  it  is  clearly  out  of  the  exemption,  the  possession 
and  occupation  (mentioned  conjunctively)  being  di- 
vided (e).  The  latter  part  of  this  observation  is  correct ; 
and  it  is  always  usual  in  practice  to  require  a  beneficial 
lease,  not  exceeding  twenty-one  years,  to  be  registered 
where  it  is  assigned  by  way  of  mortgage.  And,  indeed, 
the  acts  seem  cautiously  worded,  so  as  not  to  exempt  the 
lease  in  that  event.  But  it  is  impossible  to  contend,  that 
the  assignment  of  the  lease  for  a  valuable  consideration 
can  take  it  out  of  the  exception.  It  still  remains  clearly 
within,  as  well  the  spirit  as  the  words  of  the  exception. 
While  the  possession  and  occupation  go  along  with  the 
lease  no  one  can  be  deceived,  and  the  lease  still  continues 
"  a  lease  not  exceeding  twenty-one  years,  where  the  pos- 
session and  occupation  go  along  with  the  lease." 

The  last  exception  requiring  notice  is  of  the  chambers 
in  Serjeants  Inn,  which  is  certainly  within  the  city ;  and 
it  therefore  seems  to  have  been  doubted,  whether  the 
Legislature  did  not  intend  the  act  of  7  Anne  to  include  in 
its  operation  the  whole  metropolis,  except  the  borough  of 
Southwark  (/).  But  there  is  not  the  least  ground  for  this 
doubt.  It  is  not  surprising  that  the  mistake  should  have 
been  made,  and  it  is  impossible  to  argue,  that  such  an 
error  shall  make  an  act  passed  relating  to  lands  "  in  the 
county  of  Middlesex,"  upon  the  petition  of  the  "justices 
of  the  peace,  and  grand  jury  of  the  county  of  Middlesex," 
extend  to  the  city  of  London.  This  construction  would 
invalidate  some  thousands  of  leases,  as  the  general  opi- 


(e)  Rigge,  88,  n.  {o).  (/)  Rigge,  88,  n.  (p). 
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protection  of  a  court  of  equity ;  for  even  the  rule  of  law 
is  vigilantibus  rum  dormientibus  servat  lea:. 

This  principle  extends  to  a  mortgagor  paying  off  mort- 
gage-money to  a  mortgagee,  without  notice  of  his  having 
transferred  the  mortgage,  which  is  a  valid  payment,  al- 
though the  transfer  of  the  mortgage  is  duly  registered  (A). 

And  it  is  conceived,  that  the  rule  would  apply  to  a  mort- 
gagee lending  a  further  sum  of  money  to  the  mortgagor, 
without  notice  of  the  sale  of  the  equity  of  redemption ; 
and  therefore  a  purchaser  of  an  equity  of  redemption  of 
an  estate  should,  immediately  after  the  sale,  give  notice 
of  it  to  the  mortgagee,  although  the  estate  is  in  a  register 
county,  and  his  conveyance  is  duly  registered.  Indeed 
a  purchase  of  an  equity  of  redemption  should  never  be 
completed  without  the  concurrence  of  the  mortgagee,  for 
if  the  mortgagee  have  another  mortgage  made  to  him  by 
the  seller,  although  of  a  distinct  estate  for  a  distinct  debt, 
yet  the  purchaser  of  one  estate  cannot  redeem  one  mort- 
gage without  redeeming  the  other  (i). 

And  here  it  may  be  remarked,  that  an  assignment 
should  not  in  any  case  be  taken  of  a  mortgage  without 
the  privity  of  the  mortgagor  as  to  the  sum  really  due ; 
for  although  it  undoubtedly  is  not  necessary  to  give 
notice  to  the  mortgagor  that  the  mortgage  has  been  as- 
signed (A),  yet  the  assignee  takes  subject  to  the  account 
between  the  mortgagor  and  mortgagee,  although  no  re- 
ceipt be  indorsed  on  the  mortgage-deed  for  any  part  of 
the  mortgage-money  which  has  been  actually  paid  off  (/). 


The  second  question  is,  whether  a  person  purchasing 
without  notice,  and  obtaining  the  legal  estate,  shall  be 

(*)  Williams  t.  Sorrell,  4  Ves.         (*)  See  0  Ves.  jun.  410. 
jun.  389.  (/)  Matthews  v.Wallwyn,  4  Vei, 

(t)  Ireson  v.  Deiin,  1  Cox,  425.     jun.  118.    See  9  Yes.  jqn.  264. 
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This  decision  is  perfectly  consonant  to  the  general  prin- 
ciples of  equity.  The  intention  of  the  act  was  to  secure 
subsequent  purchasers  and  mortgagees  against  prior  secret 
conveyances  and  fraudulent  incumbrances ;  and,  therefore, 
where  a  person  has  notice  of  a  prior  conveyance,  it  is  not 
a  secret  conveyance  by  which  he  can  be  prejudiced  ;  fof 
he  can  be  in  no  danger  where  he  knows  of  another  in- 
cumbrance; because  he  might  then  have  stopped  his 
hand  from  proceeding,  and  therefore  is  not  a  person  whom 
the  statutes  meant  to  relieve  (y).  But  of  course  notice  of 
a  prior  unregistered  instrument  is  unimportant  at  law. 
The  first  registered  instrument  must  prevail  at  law  (r). 

It  will  occur  to  the  learned  reader,  that  although  the 
prior  purchaser  would,  in  a  case  of  this  nature,  be  re- 
lieved against  the  subsequent  sale,  yet  the  legal  estate 
will  be  vested  in  the  subsequent  purchaser  by  force  of 
the  statute. 

From  the  foregoing  decisions,  it  is  evident  that  a  pur- 
chaser may  be  bound  by  a  deed,  although  not  registered  £ 
but  it  is  equally  clear,  that  it  must  be  satisfactorily  proved 
that  the  person  who  registers  the  subsequent  deed  must 
have  known  exactly  the  situations  of  the  persons  having 
the  prior  deed  ;  and  knowing  that  registered,  in  order  to 
defraud  them  of  that  title  he  knew  at  the  time  was  in 
them  (s).  Apparent  fraud,  or  clear  and  undoubted  notice, 
would  be  a  proper  ground  of  relief;  but  suspicion  of 
notice,  though  a  strong  suspicion,  is  not  sufficient  to 
justify  the  Court  in  breaking  in  upon  an  act  of  parlia- 

pl.  12;  Hine  v.  Dodd,  2  Atk. 275 ;  &  Lef.  521;    Eyre  v.  Dolphin, 

Le  Neve  v.  Le  Neve,  3  Atk.  616;  2  Ball  &  Beat.  290. 

Sheldon  v.  Cox,  Ambl.  624 ;  and  (q)  Le  Neve  v.  Le  Neve,  3  Atk. 

Joiland  v.  Stainbridge,  3  Ves.  jun.  646. 

478;  and  see  Cowp.  712;  1  Burr.  (r)  Doe  v.  Allsopp,  5  Barn.  & 

474;  1  Schoales  &  Lefroys  Rep.  Aid.  142. 

102;  Biddulph  v.  St.  John,  2  Scho.  0)  See  3  Ves.  jun.  485. 
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ment  (/).     A  lis  'pendens  is  not  deemed  notice  for  tin 
purpose  (u). 

I  have  now  brought  to  a  conclusion  the  observatioi 
which  I  proposed  to  offer  on  the  registering  acts. 
1  might  be  allowed  to  express  a  general  opinion  on  tl 
provisions  in  these  acts,  explained  as  they  are  by  tl 
decided  cases,  I  should  be  tempted  to  observe  that  th< 
might  be  improved.  I  approve  rather  of  the  act  for  Ii 
land,  though  not  to  the  extent  to  which  it  has  been  cani 
by  the  decisions  of  Lord  Redesdale.  I  would  by  i 
means  give  an  equitable  charge  the  effect  of  a  legal  co 
veyance  by  the  mere  act  of  registry ;  at  the  same  tii 
that  1  would  ensure  the  priority  of  the  charge  as  an  cqi 
table  charge,  by  making  the  registry  of  an  instrtunc 
notice  to  all  subsequent  purchasers.  The  rule,  that  noti 
of  an  unregistered  incumbrance  shall  affect  the  consckn 
of  a  subsequent  purchaser,  I  would  not  disturb,  contei 
plating  the  present  temper  of  the  Courts  to  confine  tl 
doctrine  to  cases  of  clear  notice. 


SECTION  VI. 
Of  Protection  from  Acts  of  Papistry. 

By  the  n  and  12  W.  in,  c.  4,  it  was  enacted,  tl 
papists  who  should  not,  within  six  months  after  attaini 
eighteen,  take  the  oaths  and  subscribe  the  declarati 
therein  mentioned,  should,  but  as  to  himself  or  hers 
only,  be  incapable  to  take  by  descent,  devise  or  limitatic 
and  the  estate  should  be  enjoyed  by  the  next  of  kin,  bei 
a  protestant,  during  the  life,  or  until  the  conformity 
such  papist.      And   by  this  act  papists  were  render 

(0  See  2  Atk.  276 ;  and  Iron*     v.  Burweil,  19  Ves.  jun.  4S5. 
v.  KidweJl,  I  Ves.  69,  cited;  Wyat         (*)  19  Ves.  jun.  430. 
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incapable  of  purchasing  lands,  either  in  their  own  names, 
or  in  the  names  of  trustees ;  and  all  estates  made  to  them 
were  declared  to  be  utterly  void  and  of  none  effect,  to  all 
intents,  constructions  and  purposes  whatsoever. 

To  remedy  the  inconveniences  arising  from  this  provi- 
sion, it  was  by  a  modern  statute  (x)  enacted,  that  no  sale 
for  a  full  and  valuable  consideration  by  a  papist,  of  any 
lands,  or  of  any  interest  therein  theretofore  made,  or 
thereafter  to  be  made,  to  a  protestant  purchaser,  should 
be  impeached  by  reason  of  any  disability  of  the  vendor,  or 
of  any  persons  under  whom  he  claimed,  in  consequence 
of  the  11  and  12  W.  III.*(^);  unless  the  person  taking 
advantage  of  such  disability  should  have  recovered  before 
the  sale,  or  given  notice  of  his  claim  to  the  purchaser,  or 
before  the  contract  for  sale  should  have  entered  his  claim 
at  the  quarter-sessions,  and  bond  fide  pursued  his  remedy. 
But  it  was  expressly  provided,  that  the  clause  in  1 1  and 
12  W.  III.,  disabling  papists  from  purchasing,  should 
remain  in  full  force. 

In  the  case  of  Fairclaim  v.  Newland  (z)y  the  Court  of 
King's  Bench  expressed  an  extra-judicial  opinion,  that 
the  statute  of  Geo.  I.  did  not  in  every  case  authorize  a  sale 
by  a  papist  to  a  protestant  purchaser.  They  considered 
the  statute  of  William  III.  as  having  different  provisions 
for  persons  of  different  ages,  viz.  as  to  those  under  eighteen, 
estates  limited  to  them  were  vested  for  the  benefit  of  their 
posterity,  and  these  were  intended  to  be  able  to  convey  te 
protectants;  but  as  to  others  above  eighteen,  they  are 
absolutely  disabled  from  taking  any  estate  by  purchase, 
and  the  statute  of  George  never  intended  to  enable  them 
to  convey  what  they  had  not. 

In  a  case  before  Lord  Hardwicke,  two  years  afterwards^ 
it  was  insisted  that  the   proviso  in  the  act  of  George 

(x)  3  Geo.  I.  c.  18.     See  29         (y)   Vide  supra,  p.  598. 
Geo.  III.  c.  36,  8.  4.  (z)  8  Vin.  Abr.  73,  pi.  4-, 
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restrained  the  enacting  part  to  a  statute  of  James  red! 
in  the  act  of  George ;  and  that  the  statute  of  William, 
the  express  words  of  the  proviso,  remained  in  foil  foi 
Lord  Hardwicke,  however,  said  "  that  the  statute 
William  was  to  be  sure  made  to  prevent  papists  fir 
acquiring  new  estates.  Then  came  the  statute 
George  I.  and  this  statute,  and  the  proviso  in  it,  ha 
seeming  repugnancy,  and  he  would  take  notice,  that 
statute  in  this  respect  had  always  been  doubtful ;  ac 
people  had  thought  that  the  proviso  restrained  the  stati 
and  it  was  certainly  a  very  odd  proviso.  But  he  thou 
the  meaning  of  the  proviso  was  only  ex  abundant i  cam 
against  papists,  and  was  not  designed  to  affect  p 
chasers  ;  for  if  it  were  otherwise,  the  security  to  protest 
purchasers,  under  the  statute,  would  be  a  most  doub 
security."  And  he  considered  the  enacting  part  of 
statute  as  in  full  force  for  the  benefit  of  a  protest 
purchaser,  although  it  was  not  necessary  to  decide 
point  (a). 

Mr.  Wilbraham  was  one  of  the  counsel  for  the  plain 
in  the  last  case,  and  in  an  opinion  given  by  him  on  I 
point  a  few  years  afterwards,  he  thought  that  the  ac 
Geo.  I.  authorized  a  sale  by  a  papist  purchaser  to  a  p 
lestant  purchaser,  and  was  not  in  that  respect  control 
by  the  proviso.     He  stated,  that  as  the  opinion  of 
eminent  conveyancers,  from  the  time  of  passing  the 
in  1717,  till  about  the  year  1 740,  had  been,  that  pop 
purchasers  might  sell ;  and  as  it  was  the  opinion  of 
present  Chancellor,    and  several  eminent  lawyers,  tl 
might  sell,  he  was  of  the  same  opinion,  though  the  Co 
of  King's  Bench  seemed  to  be  of  a  contrary  opinion 
ja  trial  at  bar,  in  the  year  1741,  between  Fairchild  a 

(«)  WOdigos  v.  Keeble,  S  Vin.     1   Atk.  535;  2  Yes.  39%  * 
Abr.  73,  pi.  5.    Sec  S.  C.  cited,     Wildgoose  v.  Moore. 
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Newland  (A).  Indeed  it  seems  surprising  that  any  doubt 
should  have  arisen  on  this  point,  as  the  act  was  passed  for 
the  express  purpose  of  encouraging  Roman  catholics  to 
sell  their  estates  to  protestants,  however  they  might  have 
acquired  them ;  and  the  Legislature  was  only  anxious  that 
Roman  catholics  should  not  derive  any  power  from  the 
act  to  purchase  and  hold  estates.  A  different  construction 
would  deprive  the  act  of  nearly  all  operation.  It  has 
now,  however,  long  been  thought  the  better  opinion,  that 
the  proviso  does  not  defeat  the  enacting  part  in  favour 
of  protestant  purchasers,  and  on  the  authority  of  it 
many  purchases  of  considerable  consequence  have  been 
made  (c). 

The  act  requires  the  sale  to  be  "  for  a  full  and  valuable 
consideration ;"  but  the  purchase  will  be  protected  by  the 
statute,  although  a  year's  purchase  more  might  have  been 
obtained  for  the  estate,  the  consideration  being  only  evi- 
dence of  the  reality  of  the  purchase  (d). 

And  although  a  purchase  from  a  papist  was  made 
under  suspicious  circumstances,  yet  if  the  purchaser  has 
paid  any  part  of  the  purchase-money,  he  may  plead  the 
Statute  of  William  HI,  in  bar  to  a  bill  for  a  discovery 
from  him,  whether  the  vendor  was  a  papist ;  for  by  his 
discovery  the  estate  might  perhaps  be  recovered  at  few, 
and  then  he  would  lose  the  money  he  had  paid  (e). 

On  this  statute  it  remains  to  observe,  that  a  purchaser 
having  notice  of  the  vendor  being  a  papist,  and  under 
a  disability  to  hold,  is  immaterial,  unless  it  was  given 

(ft)  2  Vol.  Cas.  and  Opin.  60;     Lef.  IS,  for  the  construction  of 

and  see  several  other  opinions,  i  ft.     popery  acts. 

54  to  71  (d)  Wildgoose  v.  Moore,  1  Atk. 

/  \    e'     **     v  *i    t     i         j      5S5;2Ves.S92,dted;wafe*ipni; 

(c)   See  Mr.  Butlers  learned     _A1     ^.^«      i«       U. 

w  2  Atk.  210;  Barnard.  Hep.  Cha. 

note  to  Co.  Litt.  391,  a,  s.  3.   See     ^ .  Smith  Vm  Read>  x  Atk#  526# 
also  43  Geo.  III.  c.  30 ;  and  see         (e)  Harrison   v.  Southcote,    I 
©'Fallon  v.  Dillon,    2   Scho.  &     Atk.  528 ;  2  Ves.  SS9. 
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to  him  by  the  person  taking  adi 
according  to  the  act  of  Geo.  I. 
I  have  allowed  this  section  to 
a  knowledge  of  its  contents  may 
10  Geo.  4,  c.  7,  s.  23,  it  is  enaci 
of  that  act  no  oath  or  oaths 
required  to  be  taken  by  his  Majc 
the  Roman  catholic  religion,  for 
enjoy  any  real  or  personal  prop 
may  by  law  be  tendered  to  and 
his  Majesty's  other  subjects. 


SECTION  1 
Of  Protection  from  Deft 


Hurk  may  be  mentioned  th< 
Geo.  II,  c.  20,  for  which  the  Pro] 
late  Mr.  Pigot ;  whereby,  after  re 
or  neglect  of  persons  employ* 
recoveries,  it  has  happened,  and 
recoveries  are  not  entered  on  rec 
for  a  valuable  consideration  may 
rights :  "  It  is  enacted,  that  whe 
hath  or  have  purchased,  or  shall 
consideration,  any  estate  or  esta 
or  hereditaments,  whereof  a  recc 
or  were  necessary  to  be  suffered, 
title,  such  person  and  persons, 
him,  her  or  them,  having  been  inp 
estate  or  estates  front  the  time  of '  s 
may  after  the  end  of  twenty  yeai 
purchase,  produce  in  evidence  thi 
a  tenant  to  the  writ  or  writs  of  ei 
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suffering  a  common  recovery  or  recoveries,  and  declaring 
the  uses  of  a  recovery  or  recoveries ;  and  the  deed  or 
deeds  so  produced  (the  execution  thereof  being  duly 
proved)  shall,  in  all  courts  of  law  and  equity,  be  deemed 
and  taken  as  a  good  and  sufficient  evidence  for  such 
purchaser  and  purchasers,  and  those  claiming  under  him, 
her  or  them,  that  such  recovery  or  recoveries  was  or  were 
duly  suffered  and  perfected,  according  to  the  purport  of 
such  deed  or  deeds,  in  case  no  record  can  be  found  of 
such  recovery  or  recoveries,  or  the  same  shall  appear  not 
to  be  regularly  entered  on  record  :  provided  always,  that 
the  person  or  persons  making  such  deed  or  deeds  as 
aforesaid,  and  declaring  the  uses  of  a  common  recovery 
or  recoveries,  had  a  sufficient  estate  and  power  to  make 
a  tenant  to  such  writ  or  writs  as  aforesaid,  and  to  suffer 
such  common  recovery  or  recoveries." 


SECTION  VIII. 
Of  Protection  from  Defects  in  Sales  for  Land-Tax. 

We  may  here  notice  the  1 2th  section  of  the  54  Geo.  Ill, 
c-  1 73,  whereby,  after  reciting  that  for  the  purpose  of  re- 
deeming land-tax,  or  of  raising  money  for  reimbursing  the 
stock  or  money  previously  transferred  or  paid,  as  the  con- 
sideration for  redeeming  land-tax  charged  on  lands  and 
other  hereditaments  belonging  to  persons  for  the  time 
being  seised  or  possessed,  or  entitled  beneficially  in  pos- 
session to  the  rents  and  profits  of,  but  not  having  the  abso- 
lute estate  or  interest  in,  such  lands  or  other  hereditaments, 
or  for  some  other  purposes  for  which  lands  and  heredita- 
ments are  authorized  to  be  sold  by  such  persons  under  the 
powers  and  provisions  of  the  said  act  of  the  42d  year  of 
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the  decree  of  a  court  of  equity  on  a  bill  filed,  or  by  a 
summary  application  to  a  court  of  equity  by  petition,  and 
by  the  usual  proceedings  before  the  Master  or  other  pro- 
per officer  of  the  court  on  such  petition,  and  an  order 
thereupon ;  and  shall,  under  such  decree  or  order,  have 
an  annual  rent-charge  to  such  an  amount,  and  for  and 
during  such  term  or  estate,  and  charged  upon  such  lands 
or  other  hereditaments  as  such  court  shall  order  or  direct ; 
and  the  said  court  shall  have  full  power  to  adjust  the 
proportion  and  terms  of  such  annual  rent-charge  between 
different  claimants,  and  to  direct  the  settlement  of  such 
annual  rent-charge  in  such  manner  as  the  said  court  shall, 
under  the  circumstances  of  the  case,  in  its  discretion,  think 
proper ;  and  shall  also  have  power  to  make  such  order 
respecting  the  costs  of  the  parties  as  the  said  Court  shall 
think  fit. 

By  the  57th  of  his  late  Majesty,  c.  100,  s.  22,  after 
reciting  that  it  appeared  that  some  deeds  of  sale,  which 
previous  to  the  revocation  of  the  commissions  theretofore 
granted  under  the  royal  sign-manual,  enabling  the  per- 
sons therein  named  to  be  commissioners  for  the  redemption 
and  sale  of  the  land-tax,  were  intended  to  have  been  exe- 
cuted by  and  under  the  authority  of  the  persons  named  in 
such  commissions,  had  been  executed  by  the  tenants  for 
life,  or  other  persons  having  authority,  with  the  consent  of 
such  commissioners  to  make  such  sales,  but  had  not  been 
executed  by  such  commissioners,  and  difficulties  had  in 
some  instances  arisen  as  to  the  mode  of  confirming  titles 
under  such  imperfect  conveyances,  and  that  it  was  expe ; 
dient  that  a  discretionary  power  should  be  given  to  the 
commissioners  for  the  affairs  of  taxes  of  confirming  the 
same,  and  also  any  deed  of  mortgage  or  grant  that  might 
for  the  same  cause  be  found  imperfect,  it  was  therefore 
enacted,  that  upon  production  to  the  commissioners  for 
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comprised,  or  upon  the  respective  grantees  of  any  rent- 
charges,  and  all  persons  claiming  by,  from,  through,  under 
or  in  trust  for  them  respectively,  as  good  a  title  to  the 
lands  or  hereditaments  sold  or  mortgaged,  or  to  the  rent- 
charges  granted ,  as  if  two  of  the  commissioners  for  the 
time  being,  acting  under  the  royal  sign-manual,  and  who 
would  have  been  competent  under  the  acts  for  the  time 
being  to  consent  to  such  sales,  mortgages  or  grants  re- 
spectively, had  approved  of  and  consented  thereto  respect- 
ively, by  signing  and  sealing  such  deeds  respectively; 
and  no  deeds  of  sale,  mortgage  or  grant,  so  to  be  confirmed, 
should  require  any  stamp-duty  by  reason  of  any  execution 
thereof  by  the  commissioners  for  the  affairs  of  taxes,  or  by 
reason  of  any  such  indorsement  to  be  made  thereon,  as 
aforesaid. 

And  it  was  further  enacted  (/),  That  where  any  contract 
should  have  been  entered  into  for  the  redemption  of  any 
land-tax,  and  any  contract  should  have  been  entered  into 
for  sale  of  any  lands  or  other  hereditaments  for  the  pur* 
pose  of  raising  money  to  complete  the  contract  for  the 
redemption  of  such  land-tax,  and  it  should  appear  that 
such  contract  for  sale  could  not,  under  the  powers  and 
authorities  of  the  land-tax  redemption-acts  or  any  of 
them,  or  by  reason  of  some  defect  in  the  title  to  the  lands 
or  other  hereditaments  comprised  in  such  contracts  for 
sale,  be  completed,  it  should  be  lawful  for  the  commis- 
sioners for  the  affairs  of  taxes,  or  any  two  of  them,  to 
rescind  and  declare  void  such  contract  for  redemption  of 
land-tax,  and  thereupon  it  should  be  lawful  for  the  said 
commissioners  to  make  such  orders,  and  give  such  direc- 
tions, as  they  should  think  proper  for  the  re-transfer  of  any 
stock,  or  the  re-payment  of  any  money  that  might  have 
been  previously  transferred  or  paid  in  pursuance  of  such 

(/)  Sec,  23. 
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rescinded  contract ;  and  the  governor  and  company  of  the 
Bank  of  England,  the  commissioners  for  the  redaction  of 
the  national  debt,  and  the  several  receivers-general  in 
England  and  collectors  in  Scotland,  to  whom  the  same 
might  respectively  appertain,  should,  upon  a  certificate 
of  such  contract  being  so  rescinded,  make,  and  they  are 
hereby  respectively  required  to  make,  such  re-transfer  or 
re-payment  accordingly. 

And  after  reciting  that  it  was  expedient  to  make  provi- 
sion for  the  enrolment  and  register  of  deeds,  which  had 
not  been  duly  enrolled  or  registered  pursuant  to  the  direc- 
tions of  the  several  acts  passed  relating  to  the  redemption 
of  the  land-tax,  it  was  enacted  (g),  that  all  deeds  required 
by  the  said  acts,  or  any  of  them  to  be  enrolled  or  regis- 
tered, should  be  valid  and  effectual,  although  the  same 
should  not  have  been  or  should  not  be  enrolled  or  regis- 
tered within  the  periods  prescribed  by  the  said  acts  re- 
spectively, provided  the  same  should  have  been  enrolled 
or  registered  before  the  passing  of  the  said  act,  or  should 
be  enrolled  or  registered  within  twelve  calendar  months 
after  the  passing  thereof;  and  that  in  any  case  such 
deeds  should  not  be  enrolled  or  registered  within  twelve 
calendar  months  after  the  passing  of  the  said  act,  or  any 
deeds  thereafter  to  be  executed  under  the  powers  of  the 
said  acts  or  any  of  them,  or  of  this  present  act,  should  not 
be  enrolled  or  registered  within  six  calendar  months  after 
the  execution  thereof  respectively,  it  should  be  lawful  for 
any  two  or  more  of  the  commissioners  for  the  time  being 
for  the  redemption  and  sale  of  the  land-tax,  if  they  should 
think  fit,  upon  the  production  of  any  such  deeds,  to  order 
the  same  to  be  enrolled  or  registered  ;  and  that  all  deeds  to 
be  enrolled  or  registered  pursuant  to  any  such  order  should 
be  as  valid  and  effectual  as  if  the  same  had  been  enrolled 

(g)  Sec.  24. 
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or  registered  within  the  periods  prescribed  by  the  said 
acts  or  by  this  present  act;  and  that  all  conveyances 
made  subsequent  to  any  deeds  already  enrolled  or  regis- 
tered, or  to  be  enrolled  or  registered  under  this  act,  and 
depending  in  point  of  title  on  such  deeds,  should  be  of 
the  same  effect  as  if  such  deeds  had  been  enrolled  or  re- 
gistered on  the  day  of  the  date  thereof:  nevertheless,  with- 
out prejudice  to  the  validity  of  any  assurances  theretofore 
made  or  thereafter  to  be  made  to  correct  or  supply  any  de- 
fects arising  from  the  want  of  such  enrolment  or  registry. 

And  after  reciting  that  for  the  purpose  of  redeeming  or 
purchasing  land-tax,  or  of  raising  money  for  reimbursing 
the  stock  or  money  previously  transferred  or  paid  as  the 
consideration  for  redeeming  land-tax,  or  for  purchasing 
assignments  of  land-tax,  or  for  some  other  purposes  for 
which  lands  and  hereditaments  were  authorized  to  be  sold 
under  the  powers  and  provisions  of  the  acts  theretofore 
passed,  relating  to  the  redemption  and  sale  of  the  land- 
tax  or  some  of  them,  some  sales  of  lands  and  other  here- 
ditaments had  been  made,  the  title  to  which,  as  derived 
under  such  sales,  might  be  considered  void  or  voidable, 
or  liable  to  be  impeached  at  law  or  in  equity,  or  be  liable 
to  objections  calculated  to  impede  the  free  alienation 
thereof,  it  was  further  enacted  (A),  that  all  sales  made,  and 
all  conveyances  executed,  of  lands  or  other  hereditaments 
sold  for  the  purpose  of  redeeming  or  purchasing  land-tax, 
pr  for  raising  money  as  thereinbefore  was  mentioned, 
provided  such  conveyances  should  appear  to  have  been 
executed  under  the  authority  and  with  the  consent  and 
approbation  of  the  respective  commissioners  for  the  time 
being  authorized  to  consent  to  sales  made  under  the 
powers  of  the  said  acts  respectively,  or  any  of  them, 
should  be  and  the  same  were  thereby  ratified  and  con- 
firmed from  the  respective  periods  at  which  such  sales  and 

(A)  Sec.  26. 
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SECTION  IX. 

Of  Protection  from  Crown  Debts. 

Formerly,  where  the  seller  was  a  debtor  or  accountant 
to  the  Crown,  the  title  was  not  good  until  a  quietus  was 
entered  up  on  record.  And  a  purchaser  could  not  be  com- 
pelled to  take  the  title,  although  the  Crown  consented  to 
the  payment  of  the  purchase-money  into  the  exchequer 
on  account  of  the  debt  (k). 

To  obviate  this  difficulty,  it  was  by  the  10th  section 
of  an  act  of  the  1st  and  2d  year  of  king  George  IV. 
c.  121,  intituled,  "  An  act  to  alter  and  abolish  certain 
forms  and  proceedings  in  the  exchequer  and  audit-office 
relative  to  public  accountants,  and  for  making  further  pro- 
visions for  the  purpose  of  facilitating  and  expediting  the 
passing  of  public  accounts  in  Great  Britain,  and  to  render 
perpetual  and  amend  an  act,  passed  in  the  54th  year  of 
his  late  Majesty,  for  the  effectual  examination  of  the 
accounts  of  certain  colonial  revenues,1'  enacted,  that 
in  all  cases  where  any  estate  belonging  to  a  public 
accountant  shall  be  sold  under  any  writ  of  extent,  or 
any  decree  or  order  of  the  Courts  of  Chancery  or  Ex- 
chequer, and  the  purchaser  or  purchasers  thereof  or  of 
any  part  thereof  shall  have  paid  his,  her  or  their  pur- 
chase-money into  the  receipt  of  his  Majesty's  Exchequer, 
an  entry  of  such  payment  shall  be  made  by  the  com- 
missioners for  auditing  the  public  accounts  in  the  de- 
clared account  of  such  public  accountant,  and  from  and 
after  such  payment  and  entry  as  afciesaid,  such  pur- 
chaser or  purchasers,  his,  her  and  their  heirs  and  assigns, 
shall  be  wholly  exonerated  and  discharged  from  all  fur- 

(k)  Brakespear  v.  Innei,  V.  C.  Master  of  the  Rolls,  MS. 
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A  court  of  equity  acts  upon  the  conscience,  and  as  it 
is  impossible  to  attach  any  demand  upon  the  conscience 
of  a  man  who  has  purchased  for  a  valuable  consideration 
bond  fide,  and  without  notice  of  any  claim  on  the  estate, 
such  a  man  is  entitled  to  the  peculiar  favour  and  protec- 
tion of  a  court  of  equity. 

And  it  has  been  laid  down  as  a  general  rule,  that 
a  purchaser  bond  fide,  and  for  a  valuable  consideration, 
without  notice  of  any  defect  in  his  title  at  the  time  he 
made  his  purchase,  may  buy  or  get  in  a  statute,  mortgage, 
or  any  other  incumbrance  (and  that  although  it  is 
satisfied) ;  and  if  he  can  defend  himself  at  law  by  any 
such  incumbrance,  his  adversary  shall  never  be  a  ded  in 
a  court  of  equity  for  setting  aside  such  incumbrance ;  for 
equity  will  not  disarm  a  purchaser,  but  assist  him ;  and 
precedents  of  this  nature  are  very  ancient  and  numerous, 
viz.  where  the  Court  hath  refused  to  give  any  assistance 
against  a  purchaser,  either  to  an  heir,  or  to  a  vendor,  or 
to  the  fatherless,  or  to  creditors,  or  even  to  one  purchaser 
against  another  (/). 

And  the  favour  and  protection  of  a  court  of  equity  is 
extended  to  a  purchaser,  not  only  where  he  has  a  prior 
legal  estate,  but  also  where  he  has  a  better  right  to  call 
for  the  legal  estate  than  any  other  person  (m). 

A  purchaser  cannot,  however,  protect  himself  by  taking 
a  conveyance  or  assignment  of  a  legal  estate  from  a  trus- 
tee in  whom  it  was  vested  upon  express  trusts  (n). 

The  Court  of  Chancery  will  not  supersede  a  commission 
of  bankruptcy  even  for  fraud,  where  there  have  been  pur- 

(/)  Basset  v.  Nosworthy,  Finch,  763 ;  Blake  v.  Sir  Edward  Hun- 

102 ;  Jerrard  v.  Saunders,  2  Ves.  gerford,  Prec.  Cha.  158 ;  Chariton 

jun.  454.     See  Anon.  2  Cha.  Ca.  ?.  Low,  3  P.  Wms.  S28.  Ex  parte 

208  ;    Hithcox    v.   Sedgwick,    2  Knott,  1 1  Ves.  jun.  600 ;  Shine  v. 

Vera.  156.  Gough,  1  Ball  &  Beatty,  436. 

(m)  See  2  Vera.  600 ;  Willough-         (n)  Saunders  v.  Dehew,  2  Vera. 

by  r.  Willoughby,  1  Term  Rep.  271 ;  2  Freem.  123. 
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notice  from  a  disseisor,  and  the  disseisee  is  a  trustee  for 
another,  although  the  general  rule  is,  that  a  trustee  is 
bound  to  convey,  upon  request,  to  his  cestui  que  tiwst, 
yet  if  in  this  case  the  trustee  refuse  to  convey  the  legal 
estate  to  the  cestui  que  trust,  or  to  suffer  the  latter  to  bring 
an  ejectment  in  his  (the  trustee's)  name,  a  court  of  equity 
will  not  compel  the  trustee  to  do  so,  because  it  would  in 
effect  be  granting  relief  against  a  purchaser(i).  This  case 
strongly  marks  the  favour  shown  to  a  bondjide  purchaser. 
*  Equity  will  relieve  a  bondjide  purchaser  without  notice 
from  ancient  statutes,  if  there  be  no  direct  proof  on  either 
side,  and  will  decree  them  to  be  cancelled  (c). 

And  this  rule  extends  to  mortgages,  and  all  incum- 
brances which  have  lain  dormant  for  a  long  time,  and  no- 
demand  made  in  respect  thereof  (d). 

So  equity  will  relieve  a  purchaser  for  valuable  con- 
sideration against  a  defective  execution  of  a  power,  in 
the  same  manner  as  he  will  be  relieved  against  a  defective 
surrender  of  copyholds  (e). 

But  if  a  devisee,  having  an  estate  for  life,  with  a  power 
to  dispose  of  the  inheritance  by  will,  sell  the  estate  in  his 
life-time,  equity  cannot  relieve  the  purchaser,  although 
by  the  effect  of  accident  he  has  got  the  legal  estate  in 
fee-simple ;  for,  in  a  case  like  this,  the  testator  cannot 
be  understood  to  mean  that  the  devisee  should  so  execute 
the  power.  The  intention  is,  that  he  should  give  by 
will,  or  not  at  all ;  and  it  is  impossible  to  hold,  that  the 
execution  of  an  instrument  or  deed,  which,  if  it  availed  to 
any  purpose,  must  avail  to  the  destruction  of  that  power  the 

(6)   Turner  v.   Back,   22  Vin.  (d)    See    Abdy    v.    Loveday, 

p.  2 1 ,  pi.  5,  where  the  cestui  que  Finch,  250 ;   Sibson  v.  Fletcher, 

trust  claimed  under  a  voluntary  1  Cha.  Rep.  32. 

settlement.  (e)   Vide  infra ;  and  see  Chap- 

(c)  Burgh  v.  Wolf,  Toth.  226;  man  v.  Gibson,  3  Bro.  C.  C.  22&; 

Smith  v.  Rosewell,  ibid.  247  ;  and  Treat,  of  Powers,  ch.  6. 
see  ibid.  224. 
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And  the  same  rule  prevails  even  where  the  representa- 
tion is  made  through  a  mistake,  if  the  person  making 
it  might  have  had  notice  of  his  right  («)  (I). 

So  where  a  person,  intending  to  buy  an  estate,  inquires 
of  another  whether  he  has  any  incumbrance  oh  the  estate, 
and  states  his  intention  to  buy  it,  if  the  person  of  whom 
the  inquiry  is  made  deny  the  fact,  equity  will  relieve  the 
purchaser  against  the  incumbrance  (0).  Again,  where  a 
purchaser  of  an  equitable  right  inquires  of  the  trustee  of 
the  legal  estate  whether  he  knows  of  any  incumbrance, 
and  he  answers  in  the  negative,  if  it  turn  opt  that  he  had 
notice  of  any  charge,  he  will  be  answerable  to  the  pur- 
chaser, although  he  plead  forgetfulness  in  excuse  (/>). 

But  a  person  having  an  incumbrance  upom  an  estate  is 
not  bound  to  give  notice  of  it  to  any  person  whom  he 
knows  to  be  in  treaty  for  the  purchase  of  the  estate  (7). 

If  a  purchaser  take  a  defective  conveyance  from  the 
vendor,  equity  will  compel  the  vendor  and  his  heirs,  and 
all  other  persons  claiming  under  him  by  act  of  law,  as 
assignees  of  a  bankrupt,  although  without  notice,  and 
even  persons  claiming  as  purchasers  for  valuable  consider- 
ation, if  with  notice,  to  make  good  the  conveyance  (r). 


Bedford,  13  Vin.  536;  and  see 
3  Cha.  Ca.  85.  123  ;  Cory  v.  Ger- 
teken,  2  Madd.  46. 

(»)  Pearson  v.  Morgan,  2  Bro. 
C.  C.  388* ;  see  also  Teasdale  v. 
Teasdale,  Sel.  Cha.  Ca.  59 ;  but 
observe  the  circumstances  of  that 
case. 

(0)  Supra,  p.  9. 


(p)  Burrowes  v.  Lock,  10  Ves- 
jun.  470 ;  supra,  p.  5. 

(g)  Osborn  v.  Lea,  9  Mod.  96. 

(r)  Jaques  v*  Jluntly,  1  Cha. 
Rep.  5,  cited ;  Taylor  v.  Wheeler, 
2  Vera.  564;  Morse  v.  Faulkner, 
1  Anstr.  11 ;  and  see  2  Ves.  jun. 
151 ;  6  Ves.  jun.  7^5;  11  Ves. 
jun.  625.     See  p.  592,  supra. 


(I)  Sed  qu.  this  as  a  general  rule,  unless  .there  be  fraud  ?  See  Hay- 
croft  v.  Creasy,  2  East,  92 ;  Tapp  v.  Lee,  3  Bos.  &  Pull.  367  ;  and 
sec  Holmes  v.  Custance,  12  Ves.  jun.  279. 
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•  So  a  purchaser,  by  a  defective  conveyance,  will  be  re- 
lieved against  persons  who  did  not  consider  the  land  as 
their  original  or  primary  security ;  although  they  may 
have  obtained  an  advantage  at  law  (s). 

And  if  a  man  sell  an  estate  to  which  he  has  no  title,  and 
after  the  conveyance  acquire  the  title,  he  will  be  compelled 
to  convey  it  to  the  purchaser. 

But  it  seems  to  have  been  considered  that  this  is  a 
personal  equity  attaching  on  the  conscience  of  the  party, 
and  not  descending  with  the  land  ;  and  therefore,  that  if 
the  vendor  do  not  in  his  life-time  confirm  the  title,  and 
the  estate  descend  to  the  heir  at  law,  he  will  not  be  bound 
by  his  ancestor's  contract (t).  This  opinion,  however, 
seems  open  to  much  observation,  and  cannot,  it  is  con- 
ceived, be  relied  on. 

Where,  however,  the  conveyance  is  not  perfected  with 
the  solemnities  positively  required  by  an  act  of  parlia- 
ment, as  in  the  case  of  the  ship-registry  acts,  equity  can- 
not relieve,  as  it  would  be  against  the  policy  of  the  acts, 
unless  perhaps  there  were  direct  fraud,  in  which  case  it 
should  seem  that  equity  would  relieve  (w). 

It  has  been  said,  that  every  person  who  takes  an  assign- 
ment of  a  chose  in  action  gives  personal  confidence  that 
there  is  no  lien  upon  it  (.r).  Upon  the  purchase  of  a  chose 
in  action,  or  of  any  equitable  right,  it  is  the  invariable 
practice  of  the  Profession  to  require  notice  of  the  sale  to 
be  given  to  the  trustee.  This  of  course  binds  his  con- 
science.   And  notwithstanding  the  general  rule  that,  with 

(*)  Burgh  v.  Francis,  Finch,  28;  (u)  Speldt  v.  Lechmere,  13  Vea 

and  see  Gilb.  For.  Rom.  223.  jun.  588  ;  ex  parte  Yallop,  15  Ves. 

(0  Morse  v.  Faulkner,  1  Anstr.  jun.  60.      See    ex  parte  Wright, 

1 1.  See  Bensley  v.  Burdon,  2  Sim.  1  Rose,  308. 

&  Stu.  516.      Now  standing  for  (x)  Per  Lord  Thurlow,  mcu* 

judgment  on  appeal  before  the  Davies    v.  Austen,    1  Ves.  jo* 

Lord  Chancellor.  247. 
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respect  to  equitable  rights,  qui  prior  est  tempore  potior  est 
jure(y),  it  seems  probable  that  equity  would  prefer  a 
subsequent  purchaser  who  had  given  a  proper  notice,  to 
the  trustee  to  a  prior  purchaser  who  had  neglected  to  do 
so.  At  least  there  is  a  case  (z)  which  seems,  in  some 
measure,  to  authorize  this  conclusion. 

Since  these  observations  were  published  this  point  has 
been  elaborately  discussed  in  several  cases.  Sir  Thomas 
Plumer  held  that  priority  in  time  must  prevail,  and  that 
mere  neglect  of  notice  was  not  sufficient  to  postpone  a 
purchaser.  In  order  to  deprive  him  of  his  priority  it  was 
necessary  that  there  sho  Id  be  such  laches  as  in  a  court 
of  equity  amounted  to  fraud  (a).  This  decision  the 
learned  Judge  forgot  (and  the  bar  was  not  aware  of  it) 
upon  the  discussion  in  two  subsequent  cases  (b),  in  which 
the  same  learned  Judge  decided  that  the  purchaser  who 
had  alone  made  inquiry,  and  given  notice,  was  to  be  pre- 
ferred over  the  prior  purchaser,  although  he  had  simply 
neglected  to  give  notice.  And  these  decisions  were 
affirmed  upon  appeal  by  the  Lord  Chancellor. 

It  may  be  laid  down  as  a  general  rule,  that  a  purchaser 
of  a  chose  in  action  (c),  or  of  any  equitable  tide  (d),  must 
always  abide  by  the  case  of  the  person  from  whom  he 
buys,  and  will  be  entitled  to  all  the  remedies  of  the 
seller  (e).     And  yet  as  we  have  seen  (f ),  there  may  be 

(y)  See  Tourville  r.  Naish,  3  P.  (b)  Dearie  v.  Hall,  Loveridge  v. 

Wms.  307 ;  and  see  2  P.  Wins.  Cooper,  3  Russ.  1. 

495;  15  Ves.  jun.  354 ;  2  Taunt.  (c)  Davies  v.  Austen,  ubi  sup.; 

415.  Turton  v.  Benson,  2  Vera.  764; 

(z)  Stanhope  v.  Earl  Verney,  Priddy  v.  Rose,  3  Mer.  80;  Hamil 

Butler's  n.(l)  to  Co.  Litt.  290,  b.;  v.  Stokes,  4  Price,  161. 

and  see  4  Ves.  367  ;  9  Ves.  jun.  (d)  Whitfield  v.  Fausset,  1  Ves. 

410;  but  see  Frere  v.  Moore,  S  Pri.  387 . 

475,  the  facto  of  which  do  not  ap-  (e)  See  ex  parte  Lloyd,  17  Ves. 

pear  to  have  been  ascertained.  jun.  245. 

(a)  Cooper  v.  Tynman,  3  Russ.  (/)  George  v.  Milbanke,  9  Ve». 

60.  jun.  190 ;  supra,  p.  659. 
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a  case  in  which  a  purchaser  of  a  chose  in  action,  merely  by 
sustaining  that  character,  will  be  in  a  better  situation  than 
the  person  was  of  whom  be  bought.  And  it  seems,  that 
where  a  person  purchases  a  specific  legacy,  delivered  to 
the  legatee  by  the  executor,  if  there  is  a  deficiency  of 
assets,  the  creditors  must  follow  their  demand  in  reason- 
able time,  or  equity  will  not  assist  them,  otherwise 
legacies  would  be  eternally  locked  up,  and  creditors 
encouraged  in  their  laches,  and  to  call  on  purchasers  of 
legacies  to  refund  at  a  great  length  of  time  (g). 

So  if  trustees  suffer  a  tenant  for  life  of  a  renewable 
leasehold  to  enjoy  all  the  profits  in  breach  of  a  trust 
reposed  in  them  to  renew  out  of  the  rents  and  profits,  the 
assets  of  the  tenant  for  life  will  be  applicable  in  the  first 
instance  to  their  indemnity,  and  a  purchaser  from  the 
tenant  for  life  of  his  life-interest,  will  also,  it  seems,  be 
answerable  to  the  person  for  whose  benefit  the  renewal 
ought  to  have  been  made.  But,  as  between  the  trustees 
and  the  purchaser,  the  latter  is  not  primarily  answerable. 
If  they  permit  the  tenant  for  life  to  apply  to  his  own  use 
all  the  rents  and  profits,  and  abstain  from  performing  the 
trust,  they  cannot  contend  that  it  was  the  purchaser! 
duty  to  withhold  any  part  of  the  rents  and  profits,  or  the 
consideration  that  came  in  place  of  them  ( h  ). 

Where  a  purchaser,  after  the  conveyance,  or  even  before 
the  conveyance,  in  prospect  of  the  articles  for  sale  being 
carried  into  execution,  has  laid  out  money  in  lasting  im* 
provements,  there  are  but  few  cases  in  which  he  will  not 
be  allowed  for  them,  in  case  the  aid  of  a  court  of  equity 
is  required  to  relieve  against  the  purchase  (i). 

(g)  Cholmondley  v.  Orford,  Ch.  3,  cited ;  Whalley  v.  Whalley,  I 

H.  T.  1758,  MS.  Vera.  4S4 ;  Savage  ©.  Taylor,  For* 

(h)  Ld.  Montford  t.  Ld.  Cado-  234 ;  Baugh  v.  Price,  1  Wik  320; 

gan,  17  Ves.  jun.  485.  ex  parte  Hughes,  6  Ves.  Jan.  617 ; 

(i)  Edlin  v.  Battaly,  2  Lev.  1 52;  ex  parte  James,  8  Ves.  Jan.  557 ; 

Peterson  v.  Hickman,  1  Cha.Rep.  Browne  v.  Odea,  1  Scho.  &  Lrf 
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And  even  supposing  the  Court  to  be  unwilling  to  make 
an  allowance  for  repairs  and  improvements,  yet  if  an  ac- 
count of  rents  and  profits  is  to  be  taken,  and  the  plaintiff 
will  not  accept  the  account,  according  to  the  value  of  the 
estate  when  the  purchaser  entered,  but  insists  to  have  the 
account  taken  according  to  the  present  value,  the  Court 
will  compel  him  to  make  an  allowance  for  repairs  and 
improvements  (k). 

If,  however,  a  man  has  acted  fraudulently,  and  is  con- 
scious of  a  defect  in  his  title,  and  with  that  conviction  in 
his  mind  expends  a  sum  of  money  in  improvements,  he  is 
not  entitled  to  avail  himself  of  it.  If  a  different  rule 
should  prevail,  it  would  certainly,  as  Lord  Clare  remarked, 
fully  justify  a  proposition  once  stated  at  the  bar  of  the 
Court  of  Chancery  in  Ireland,  that  it  was  a  common 
equity  to  improve  the  right  owner  out  of  the  possession 
of  his  estate.  However,  if  the  sums  are  large,  that  cir- 
cumstance' may  influence  the  Court  in  decreeing  an 
account  from  the  time  of  filing  the  bill  only,  and  not  from 
the  time  of  taking  possession  (/). 

But  if  the  aid  of  a  court  of  equity  is  not  required,  and 
a  person  can  recover  the  estate  at  law,  equity,  unless 
there  be  fraud,  cannot,  it  is  conceived,  relieve  the  pur- 
chaser on  account  of  money  laid  out  in  repairs  and 
improvements ;  but  must  dismiss  a  bill  for  that  purpose 
with  costs  (*»). 

Where  a  person  purchases  with  notice  of  an  incum- 
brance,   although  he  pay  off  some   to  which   that  in- 

115;  and  see  9  Mod.  412;  Bar-  (m)  See  Needier  v.  Wright, 
nard.  Cha.  Rep.  450 ;  1  Vena. !  59 ;  Nels.  Cha.  Rep.  57 ;  but  see  Peter- 
Shine  v.  Gough,  1  Ball  &  Beatty,  son  v.  Hickman,  1  Cha.  Rep.  3, 
444.  cited.  This  case,  probably,  turned 
(k)  Thomlinson  v.  Smith,  Finch,  on  the  fraud  in  the  wife  standing 
57  g.  by  while  the  improvements  were 


(/)  Kenny  v.  Browne,  3  Ridgw.     made,  without   giving  aotice  of 
P.  C.  5 18.  her  claim  to  the  tenant. 
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a  general  rule,  that  a  purchaser  with  notice  is  in  equity 
bound  to  the  same  extent,  and  in  the  same  manner,  as 
the  person  was  of  whom  he  purchased  (r).  Thus,  suppose 
trustees  for  preserving  contingent  remainders  to  join  in 
destroying  them,  and  to  convey  the  estate  to  a  purchaser, 
if  the  purchaser  buy  for  a  valuable  consideration,  and 
without  notice,  he  cannot  be  affected.  But  if  he  buy  with 
notice  of  the  trust,  although  for  a  valuable  consideration, 
he  must  convey  the  estate  to  the  uses  of  the  settlement^). 

But  we  may  here  observe,  that  it  is  at  last  settled,  that 
trustees  joining  in  a  recovery  after  the  first  tenant  in 
tail  is  of  age,  is  not  a  breach  of  trust,  and  therefore 
a  purchaser  may  safely  buy  under  the  title  acquired  by 
the  recovery  (/). 

A  purchaser  will  be  bound,  even  at  law,  by  a  parol 
agreement  for  a  lease  not  within  the  statute  of  frauds,  the 
granting  of  which  constituted  part  of  the  consideration, 
although  it  be  not  mentioned  in  the  agreement  for  pur- 
chase, and  the  rent  be  not  fixed  (w). 

But  where  the  consent  of  a  person  is  essential  to  the 
validity  of  a  lease  agreed  to  be  granted,  and  he  himself 
purchases  the  inheritance,  although  with  full  notice,  yet 
he  will  not  be  bound  by  the  agreement. 

This  was  decided  in  a  recent  case,  where  a  copyholder 
granted  a  lease  to  Luffkin  for  one  year,  and  so  from  year 
to  year,  if  the  lord  would  give  a  license.  The  lord  of  the 
manor  purchased  the  reversion  himself,  and  took  a  surren- 

* 

(r)  Winged  v.  Lefebury,    I  Eq.  v.  Tredennick,  2  Ball  &  Beat.  304. 

Ca.  Abr.  32,  pi.  43;   Jackson's  (*)  Mansell   v.   Mansell,   2  P. 

case,  Lane,  60,  Gore  v.  Wigles-  Wms.  678. 

worth,  cited,  ibid ;  Earl  Brook  v.  (<)  Biscoe  v.  Perkins,  1  Ves.  & 

Bulkeley,  2  Ves.  498 ;  Taylor  v.  Bea.  485.     The  Lord  Chancellor 

Stibbert,  2  Ves.  ]un.  437 ;  Lord  has  since  decided  the  same  point 

Verney  v.   Carding,    1    Scho.  &  in  the  same  way. 

Le£  345,  cited ;  Crofton  v.  Orms-  (u)  Dean  v.  Cartwright,  4  East, 

by,  2  Scho.  &  L«f.  583  ;  Dunbar  29. 
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der  in  the  name  of  a  trustee.  The  terms  of  the  demise 
were  correctly  stated  in  the  abstract  of  the  title ;  the 
agreement  contained  an  exception  of  all  subsisting  leases 
(if  any  there  were),  and  in  a  deed  from  the  vendor  to  the 
purchaser  s  trustee,  there  was  an  exception  m  the  cove- 
nant against  incumbrances  "  of  die  several  and  respective 
subsisting  lease  or  leases,  or  agreements  for  leases,  under 
which  the  present  tenants  now  hold  the  premises."  After 
the  purchase,  the  lord  gave  notice  to  his  trustee,  thai 
he  would  not  grant  any  license  to  any  copyholder  of 
bis  manor  to  demise.  The  trustee  then  gave  notice  to 
Luffkin  to  quit,  and  brought  an  ejectment,  in  which 
he  recovered,  the  Court  of  King's  Bench  being  of  opinion 
that  the  lease  did  not  operate  as  a  lease  for  fourteen 
years  (*r).  Then  Luffkin  filed  a  bill  against  the  trustee 
and  the  lord  for  a  specific  performance,  on  the  ground 
of  the  lord  having  notice  of  the  lease,  and  of  its  being 
excepted  in  the  contract,  &c.  A  case  was  directed  to 
the  Court  of  Common  Pleas,  who  held,  first,  that  the 
lease  was  not  a  lease  for  fourteen  years  ;  and  secondly, 
that  the  tenant  had  no  remedy  on  the  covenant  in  the 
lease  for  quiet  enjoyment  (y).  The  cause  then  came  cm 
upon  the  equity  reserved,  and  was  fully  argued  by  Romillf 
for  the  plaintiff,  and  by  Hollist  and  Bosanquet  for  the 
defendants.  And  Lord  Eldon,  after  taking  a  day  to 
consider,  pronounced  judgment  shortly,  that  there  was 
not  equity  sufficient  to  support  the  bill  (z). 

This  decision  demands  particular  attention.  It  seems 
founded  on  great  principles  of  equity,  although  the  pur- 
chaser had  voluntarily  placed  himself  in  a  situation  in 
which  it  was^  his  interest  to  refuse  his  consent,  without 
which  the  lease  could  not  be  sustained.     We  cannot  fail" 

(4f)  Doe  v.  LiiffkinK4  East,221.         (z)  Ch.  15th  July  1803.    &  C 
O)  1  New  Rep.  163.  11  Vet.  jua.  170. 
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to  distinguish  this  case  from  that  where  a  man,  having 
a  partial  interest  in  an  estate,  agrees  to  grant  a  lease  which 
his  interest  does  not  enable  him  to  grant ;  and  then  joins 
with  the  remainder-man  in  selling  the  estate  to  a  purchaser, 
with  full  notice  of  the  agreement.  There  equity  rightly 
holds  the  purchaser  bound  by  the  agreement.  The  vendor 
was  bound  to  grant  the  lease,  or  to  answer  in  damages  for 
non-performance  of  the  agreement ;  and  as  the  purchaser 
had  notice  of  the  contract,  and  takes  an  estate  which 
enables  him  to  perform  it,  it  is  but  just  that  he  should  be 
compelled  to  do  so,  in  order  to  exonerate  the  vendor  from 
an  action  for  breach  of  the  contract.  And  on  this  ground 
it  should  seem,  that  if  in  the  case  of  Luffkin  v.  Nunn, 
Luffkia  could  have  recovered  on  the  covenant  for  quiet 
enjoyment,  the  lord  would  have  been  compelled  to  per- 
form the  agreement.  If  this  had  not  been  Lord  Eldon's 
opinion,  he  would  not  have  asked  the  Court  of  Common 
Pleas*  whether  Luffkin  could  recover  on  the  covenant  for 
quiet  enjoyment  in  case  he  were  evicted.  Lord  Redes- 
dale  appears  to  have  overlooked  this  distinction,  when 
in  a  late  case  he  found  fault  with  one  point  in  the  case 
of  Taylor  v.  Stibbert,  viz.  that  he  thought  the  purchaser 
had  a  right  to  say,  that  having  purchased  from  the  son 
as  well  as  the  father,  and  the  covenant  not  being  binding  on 
the  son's  estate,  he  should  not  be  bound  further  than  as 
he  purchased  an  estate  which  was  bound,  and  therefore 
that  notice,  or  no  notice,  was  of  no  consequence  to 
him  (a).  The  doctrine,  however,  can  only  apply  to  cases 
where  the  purchaser  ought  to  indemnify  the  seller  against 
the  agreement. 

Where  a  purchaser  buys  a  reversion  expectant  upon 
a  particular  estate,  as,  subject  to  the  life-estate  of  I.  S., 
although  it  turn  out  that  no  such  estate  is  in  existence, 

(a)  See  2  Scho,  &  Lef.  599. 
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the  estate  not  being  displaced,  the  fine  cannot  bar(/) ; 
so,  although  he  purchase  under  a  decree  in  equity,  yet, 
if  the  decree  was  obtained  by  fraud,  he  cannot  protect 
himself  (g). 

But  where  it  is  a  mere  legal  title,  and  a  man  has  pur- 
chased an  estate  which  he  sees  himself  has  a  defect  upon 
the  face  of  the  deeds,  yet  the  fine  will  be  a  bar,  and  not 
affect  him  with  notice,  so  as  to  make  him  a  trustee  for  the 
person  who  had  the  right*  because  this  would  be  carrying 
h  much  too  far,  for  the  defect  upon  the  face  of  the  deeds 
is  often  the  occasion  of  the  fine  being  levied-  This  was 
laid  down  by  Lord  Hardwicke(A).  And  it  was  resolved 
in  Fermor's  case(i),  that  if  A  purchases  land  of  B,  and 
afterwards  perceiving  that  B  had  but  defeasible  title,  and 
that  C  had  a  right  to  it,  A  (I)  levies  a  fine  with  procla- 
mations to  a  stranger,  or  takes  a  fine  from  another  with 
proclamations,  with  the  intent  to  bar  the  right  of  C ;  this 
fine,  so  levied  by  consent,  should  bind,  for  nothing  was 
done  in  this  case  which  was  not  lawful.  So  the  accepting 
a  release  of  a  right  is  in  no  case  an  acknowledgment 
that  a  right  existed.  If  it  were  an  admission  of  right, 
it  must  always  be  liable  to  objections,  because  the  consi- 
deration for  the  release  is  always  much  less  than  the  value 
of  the  thing  demanded  ;  but  in  truth,  the  consideration 
given  being  less  than  the  value  of  the  thing  demanded, 
the  transaction  amounts  to  a  denial  of  the  right,  instead 
of  an  acknowledgment  (J). 

Notice,   before    actual   payment  of  all    the   money, 

(/)  1  Vern.  149 ;  2  Atk.  631 ;  (h)  2  Atk.  631 ;  and  see  ib.  390. 

Kennedy  v.  Daly,  1  Scho.  or  Lef.  (t)  3  Rep.  79,  a. 

355.  (j  )  Underwood  v.  Lord  Cour- 

(g)  Kennedy  r.  Daly,  1  Scho.  &  town,  2  Scho.  &  Lef.  68. 
Lef.  335  ;  Giffard  v.  Hort,  ib.  386. 


(I)  D  is  by  mistake  inserted  in  the  report  for  A. 
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costs  (r)  (I).  This  rule  is  consistent  with  the  others ;  it 
is  not  in  favour  of  the  purchaser  with  notice,  but  of  the 
purchaser  without  notice.  If  a  different  rule  prevailed, 
he  might  not  be  able  to  sell  the  estate. 

It  still  remains  to  show  what  will  be  deemed  sufficient 
notice  to  a  purchaser ;  but  the  importance  of  this  subject 
seems  to  demand  a  separate  chapter. 

(r)  Andrew  v.  Wrigley,  4  Bro.  C.  C.  125. 


(I)  In  Grounds  and  Rudiments  of  Law  and  Equity,  p.  275,  tit  377 y 
Lord  Talbot  is  erroneously  stated  to  have  held  in  Lowther  v.  Carleton, 
that  where  a  purchaser  with  notice  conveys  to  another  without  notice, 
the  second  sale  was  vicious,  because  of  the  former  conveyance  being 
with  notice;  and  the  author  of  that  book  warmly  espouses  the  doc- 
trine. 
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claim  is  not  sufficient  to  affect  a  purchaser  with  notice 
of  a  deed,  of  which  he  does  not  appear  to  have  had 
knowledge  (c). 

However,  no  person  could  be  advised  to  accept  a  title 
concerning  which  there  were  any  such  reports,  or  asser- 
tions, without  having  them  elucidated ;  because  what  one 
Judge  might  think  a  flying,  vague  report,  or  a  mere  asser- 
tion, another  might  deem  a  good  notice.  For  instance, 
in  Fry  v.  Porter  (d)>  Hale,  C.  B.  in  speaking  of  the  point 
of  notice  in  that  case,  (which,  however,  did  not  relate  to 
a  purchaser),  said,  "  here  are  several  circumstances  that 
seem  to  show  there  might  be  notice,  and  a  public  voice  in 
the  house,  or  an  accidental  intimation,  &c.  may  possibly  be 
sufficient  notice." 

That  the  notice  to  the  purchaser  must  be  in  the  same 
transaction,  seems  to  have  been  settled  in  a  case  (e)  \ipon 
the  statute  of  charitable  uses  (f),  the  facts  of  which  were, 
that  land  given  to  charitable  uses  was  intended  to  be 
sold  by  act  of  parliament,  and  when  the  bill  was  read  in 
parliament,  it  was  declared,  that  the  land  was  chargeable 
with  a  charitable  use,  and  an  offer  was  made  to  otherwise 
assure  the  charitable  use.  The  bill,  however,  did  not 
pass,  and  the  land  was  afterwards  sold  to  one  of  the 
members  of  the  House,  who  spoke  in  the  debate  on  the 
bill ;  yet  this  notice  was  held  not  to  be  sufficient  notice, 
because  it  was  not  known  to  the  purchaser,  except  as 
a  member  of  parliament. 

It  may  be  here  proper  to  mention,  that  an  action  on  the 
case  for  slander  of  the  vendor's  title  will  not  lie  against 
a  person  for  giving  notice  of  his  claim  upon  an  estate, 
either  by  himself  or  his  attorney,  at  a  public  auction,  or 

(c)  See  Jolland  v.  Stainbridge,  (e)  See  East  Greenstead's  case, 
3  Ves.  jun.  478.  Duke,  64 ;  and  the  cases  infra,  as 

(d)  1  Mod.  300.  See  Butcher  to  notice  to  an  agent.  See  1  Ves. 
v.  Stapely,  1  Vera.  363.  jun,  425.      (/)  Supra,  p.  672. 
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the  direction  of  a  court  of  equity ;  and  infants  are  equally 
bound  with  adults  (p). 

And  if  a  person,  with  notice  of  any  claim,  purchase  an 
estate  in  the  name  of  another,  without  his  consent,  yet  if 
he  afterwards  assent  to  it,  he  is  bound  by  the  notice  to  his 
agent  (q).  So  a  man  cannot  elude  the  effect  of  having 
notice,  by  procuring  the  conveyance  to  be  made  to  a  third 
person  (r). 

But  although,  if  a  man  purchase  an  estate  which  is 
subject  to  an  equity  only,  of  which  he  or  his  agent  has 
notice,  it  is  a  fraud ;  yet,  if  an  instrument  is  signed  by  all 
parties,  the  intention  cannot  be  interpreted,  contrary  to 
such  instrument,  by  notice  to  an  agent,  that  some  of  the 
parties  had  such  intention  (s). 

Although  the  counsel,  attorney  or  agent,  be  employed 
only  in  part,  and  not  throughout  the  transaction,  the  pur- 
chaser is  equally  affected  by  the  notice.  This  was  doubted 
in  the  case  of  Vane  v.  Lord  Barnard  (t) ;  but  in  the  later 
case  of  Bury  v.  Bury,  before  Lord  Hardwicke  (w),  he  said, 
"  where  an  agent  has  been  employed  for  a  person  in 
part,  and  not  throughout,  yet  that  affects  the  person  with 
notice." 

The  notice  to  the  counsel,  attorney  or  agent,  must,  how- 
ever, be  in  the  same  transaction ;  because  he  may  very 
easily  have  forgotten  it  (v) ;  and  if  this  were  not  the  rule 


(p)  Toulmin  v.  Steere,  3  Mer. 
210.  A  petition  for  rehearing  was 
presented,  which  was  afterwards 
withdrawn  under  circumstances 
not  connected  with  the  legal  points 
in  the  case. 

(q)  Merry  v.  Abney,  1  Cha.  Ca. 
58 ;  1  Eq.  Ca.  Abr.  330 ;  2  Freem. 
151 ;  Nels.  Cha.  Rep.  59 ;  Jen- 
nings v.  Moore,  2  Vein.  609 ; 
1  Bro.  P.  C.  244. 


(r)  Coote  v.  Mammon,  5  Bro. 
P.  C.  by  Tomlins,  355. 

(s)  See  1  Bro.C.  C.  351. 

(0  Gilb.  Eq.  Rep.  6.  See2Pow. 
Mortg.  597, 598,  4th  edit. 

(a)  Chan.  11th  July  1748,  MS. 
Appendix,  No.  25. 

(v)  Preston  0.  Tubbin,  1  Vern. 
286;  Fitzgerald  v.  Fauconberge, 
Fitzgib.  297 ;  2  Eq.  Ca.  Abr.  682, 
(D.)n.(b.);  Warwick  v.  Warwick, 
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of  the  Court,  it  would  be  of  dangerous  consequence,  as  i 
would  be  an  objection  against  the  most  able  couBad 
because  of  course  they  would  be  more  liable  than  other 
of  less  eminence  to  have  notice,  as  they  are  engaged  in \ 
great  number  of  affairs  of  this  kind  (*r).  The  same  rake 
course  applies  to  the  purchaser  himself.  If  a  man  pui 
chases  an  estate,  under  a  deed,  which  happens  to  relat 
also  to  other  lands  not  comprised  in  that  purchase,  an 
afterwards  purchases  the  other  lands  to  which  an  apparei 
title  is  made,  independent  of  that  deed,  the  former  notio 
of  the  deed  will  not  of  itself  affect  him  in  the  secon 
transaction,  for  he  was  not  bound  to  carry  in  his  reed 
lection  those  parts  of  a  deed  which  had  no  relation  ta 
the  particular  purchase  he  was  then  about,  nor  to  taki 
notice  of  more  of  the  deed  than  affected  bis  then  par 
chase  (y). 

2.  A  public  act  of  parliament  binds  all  mankind ;  but; 
private  act  of  parliament  is  not,  of  itself,  notice  to  a  pur 
chaser  (z).  And  it  is  conceived,  that  an  act  of  parliamen 
of  a  private  nature,  but  made  a  public  act  (IX  2b  order  tha 
it  might  be  judicially  taken  notice  of,  instead  of  beinj 
specially  pleaded,  and  to  save  the  expense  of  an  attests 
copy,  would  not  be  deemed  such  a  public  act  as  to  be,  o 
itself,  notice  to  a  purchaser  (a). 

3  Atk.  291  ;  Worsley  v.  Earl  of  (x)  Per  Lord  Hardwicke,  2  Atk 

Scarborough,  3  Atk.  392  ;  8teed  t>.  242. 

Whitaker,  Barnard.  Cha.  Rep. 220;  (y)  Hamilton  v.  Royse,  2  Scbo 

Hine  t>.  Dodd,  2  Atk.  275  ;  Low-  &  Lef.  327.  Per  Lord  Redeadate 

iher  v.  Carletoh,  2  Atk.  242,  S.  C,  Mountford  v.  Scott,  3  Madd.34* 

MS. ;   Ashley  v.  Baillie,  2  Ves.  CO  See  2  Ves.  480. 

668.    See  1  Ves.  435.  (a)  See  3  Boa.  &  Pull.  57*. 


(I)  This  will  not  happen  in  future,  for  it  has  been  resolved  that  J 
private  act  shall  not  be  made  a  public  act ;  but  it  may  be  enacted,  thai 
the  act  shall  be  printed  by  the  king's  printer,  and  that  a  printed  oapj 
of  it  shaJl  be  evidence. 
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3.  Lis  pendens  is  of  itself  notice  to  a  purchaser  (A), 
unless  it  be  collusive,  in  which  case  it  will  not  bind 
him  (c),  but  it  is  not  of  itself  notice  for  the  purpose  of 
postponing  a  registered  deed  (d). 

A  subpoena  served,  is  not,  however,  a  sufficient  lis  pen- 
dens unless  a  bill  be  filed  (e)  ;  but  when  the  bill  is  filed, 
the  lis  pendens  begins  from  the  service  of  the  subpoena* 
And  the  question  must  relate  to  the  estate,  and  not  merely 
to  money  secured  upon  it  (f) ;  but  a  bill  to  perpetuate 
the  testimony  of  witnesses  and  to  establish  a  will,  is 
a  sufficient  lis  pendens  (g). 

To  affect  a  purchaser,  it  has  been  said  that  there  ought 
to  be  a  close  and  continued  prosecution  of  the  lis  pen- 
dens (A),  and  this  is  required  by  Lord  Bacons  rule.  In 
a  late  case  (i),  the  Master  of  the  Rolls  cited  the  following 
passage  from  Lord  Nottingham's  prolegomena  of  equity : 
"  The  Lord  Bacon,  in  his  12th  rule,  seems  to  direct,  that 
if  a  purchase  is  made  pendente  lite,  after  some  long  inter- 
mission, this  case  shall  differ  from  the  common  case. 
But  the  rule,  though  reasonable,  is  not  always  observed ; 
for  in  Martin  v.  Stiles,  1 663,  the  bill  filed  in  1 640,  abated 
by  the  death  in  1648 :  a  bill  of  revivor  was  filed  in  1 662 ; 
and  the  purchase  was  in  165 1  ;  and  yet  the  purchaser  was 
bound,  because  now,  by  relation  of  the  bill  of  revivor,  it 


(ft)  See  Toth.  45 ;  Yeavely  v. 
Yeavely,  Toth.  227  ;  3  Cha.  Rep. 
25;  Digs  v.  Boys,  Toth.  254; 
Culpepper  v.  Ashton,  2  Cha.  Ca. 
1 1 6.  233  ;  Barns  v.  Canning,  1 
Cha.  Ca.  300 ;  Sorrell  v.  Carpen- 
ter, 2  P.  Wms.  4S2  ;  and  see  3  P. 
Wms.  1 17  ;  Garth  v.  Ward,  2  Atk. 
174;  3  Barnard.  Rep.  Cha.  450; 
Worsley  v.  Earl  of  Scarborough, 
3  Atk.  392 ;  Walker  v.  Smalwood, 
Ambl.  676 ;  5  Co.  47,  b. ;  Hill 
».  Worsley,  Hard.  320;  Goldson  v. 


Gardiner,  1  Vera.  459,  cited;  the 
Bishop  of  Winchester  v.  Paine,  1 1 
Ves.  jun.  194. 

(c)  2  Cha.  Ca.  1 1(5. 

(d)  19  Ves.  jun.  439. 

(e)  Anon.  1  Vern.  318. 

{/)  Worsley  v.  Earl  of  Scarbo- 
rough, 3  Atk.  392. 

(g)  Garth  v.  Ward,  2  Atk.  174. 

(h)  Preston  v.  Tubbin,  1  Vern. 
286. 

(1)  Bishop  of  Winchester  v. 
Piuoe,  1 1  Ves.  jun.  194. 
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was  pendente  lite:  per  Clarenden,  Chancellor."  This 
passage  was  cited  as  an  authority,  that  a  purchaser  during 
the  abatement  of  the  suit  is  bound  in  like  manner  as  if  the 
suit  was  in  full  prosecution.  But  the  learned  Judge  by 
whom  it  was  quoted,  treated  this  as  a  case  of  great  dif- 
ficulty, notwithstanding  the  authority  of  Lord  Notting- 
ham. Indeed,  the  case  referred  to  seems  to  depend  too 
much  on  its  own  circumstances  and  the  times  in  which  it 
occurred,  to  serve  as  a  precedent.  The  Lord  Keeper  ex- 
pressly said,  that  the  war  and  infancy  excused  the  laches. 
Besides,  it  appears  that  the  person  who  came  in  pendente 
lite  did  not  claim  by  purchase  for  money,  but  under  the  will 
of  the  person  against  whom  the  original  bill  was  filed  (k). 
If  the  point  should  ever  call  for  a  decision,  it  will  proba- 
bly turn  on  the  question,  whether  the  plaintiff  was  guilty 
of  laches  in  reviving  the  suit 

Lord  Redesdale  appears  to  have  held,  that  although 
a  bill  is  dismissed,  yet  a  party,  purchasing  after  the  dis- 
missal, was  a  purchaser  pendente  lite,  if  an  appeal  was 
afterwards  brought  in  the  House  of  Lords,  since  it  was  still 
a  question  whether  the  bill  was  rightly  dismissed,  and  the 
parties  thus  having  notice,  must  take  subject  to  all  the 
legal  and  equitable  consequences ;  but  it  was  not  neces- 
sary to  decide  whether  such  a  purchase  was  by  force  of 
the  supposed  lis  pendens  made  with  implied  notice  of  the 
adverse  title  (/). 

A  purchaser  pendente  lite,  on  filing  his  supplemental  bill, 
goes  into  the  Court  pro  bono  et  malo,  and  will  be  liable  to 
all  the  costs  in  the  proceedings,  from  the  beginning  to  the 
end  of  the  suit  (m)  ;  and  he  will  not  be  admitted  to  exa- 
mine the  justice  of  a  former  decree,  but  will  be  bound  by 
the  prior  proceedings  (h), 

(*)  Style  v.  Martin,  1  Cha.  Ca.     c.  Durdin,  2  Ball  &  Beatty,  107. 
JSO-  (/)  i  Dow,  31.  («)  Finch  v.  Newnham,  2  Vera. 

0*)  See  1  Atk.  89 ;  and  Gaskell     216. 
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Relief  being  sought  against  a  bond  fide  purchaser  who 
bought  'pendente  lite>  without  actual  notice,  is,  however, 
considered  a  hard  case  in  equity ;  and  although  the  Court 
cannot  refuse  its  aid  against  him,  yet  the  plaintiff  is  by  no 
means  a  favourite ;  and  therefore  if  he  make  a  slip  in  his 
proceedings,  the  Court  will  not  assist  him  to  rectify  the 
mistake  (0). 

The  mere  pendency  of  a  suit  will  not  prevent  the  de- 
fendant from  selling  the  property,  the  subject  of  the  suit, 
but  the  purchase  will,  in  no  manner,  affect  the  right  of 
the  plaintiff,  except  so  far  as  it  may  be  necessary  to  go 
against  the  purchaser,  if  he  obtain  a  transfer  of  the  legal 
estate  (jo).  If,  however,  the  plaintiff  have  only  a  defea- 
sible estate,  the  defendant  may  exercise  his  right  to  put 
an  end  to  it,  notwithstanding  the  pendency  of  the  suit. — 
Therefore,  if  a  man  make  a  voluntary  settlement,  and  the 
person  claiming  under  it  file  a  bill  against  the  settler,  to 
have  the  trusts  performed,  yet  the  defendant  may  defeat 
the  plaintiff's  right  by  selling  the  estate  to  a  purchaser 
during  the  pendency  of  the  suit  The  same  observation 
applies  to  a  settlement  with  a  power  of  revocation.  The 
settler,  the  defendant,  may  revoke  the  settlement,  although 
a  suit  is  depending  for  carrying  it  into  execution  (</). 

4.  Decrees  of  the  courts  of  equity  are  not  of  themselves 
notice  to  a  purchaser  (r). 

This  was  expressly  decided  in  Worsley  v.  The  Earl  of 
Scarborough  (s) ;  in  which  case  it  appears,  by  a  manuscript 


(o)  Sorrell  v.  Carpenter,  2  P. 
Wins.  482. 

(p)  Metcalfe  v.Pulvertofl,  before 
the  Vice-Chancellor,  10th  August 
1813.  N  See  1  Ves.  &  Beam.  180; 
2  Ves.  &  Beam,  200. 

(9)  S.  C. 

(r)  See  Toth.  45 ;  Prac.  Reg. 
Clia.  125 ;  and  sec   Sir  Thomas 


Harvey  v.  Montague,  1  Vera,  57. 
122. 

(*)  3  Atk.  392  ;  and  see  Riven 
v.  Steele,  Lib.  Reg.  U.  128;  temp. 
Lord  Hardwicke,  referred  to  by 
Mr.  Coxe.  Note,  owing  to  the  ge- 
nerality of  the  reference,  I  could 
not  find  this  case  in  the  register's 
book. 
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chasef  who  was  seised  of  a  legal  estate  at  the  time  of  the 

purchase. 

-  If  a  man  search  the  register  he  will  be  deemed  to  have 
notice  (a);  but  if  a  search  is  made  for  a  particular  period, 
the  purchaser  will  not  by  the  search  be  deemed  to  have 
notice  of  any  instrument  not  registered  within  that  period. 
This  was  decided  in  Hodgson  v.  Dean  (A),  where  a  mort- 
gagee directed  a  search  to  be  made  by  the  deputy-register 
for  York  from  1 794,  and  the  plaintiff's  claim  to  an  equitable 
estate  arose  under  a  settlement  of  1 755,  registered  in  that 
year ;  and  it  was  held  that  the  limited  search  excluded 
the  presumption  of  a  general  search,  and  that  the  mort- 
gagee was  not  bound  by  constructive  notice  of  the  registered 
deed. 

7.  Neither  an  act  of  bankruptcy  (c),  nor  a  commission 
of  bankruptcy  (rf),  is  notice  to  a  purchaser. 

Ifedeed,  a  decision,  that  an  act  of  bankruptcy  is  of  itself 
notice  to  a  purchaser,  would  operate  as  a  repeal  of  the 
provision  in  the  statute  of  James,  in  favour  of  purchasers 
from  bankrupts.  For,  as  we  have  already  seen,  a  pur- 
chaser, with  notice  of  the  act  of  bankruptcy,  cannot  take 
advantage  of  the  statute  (1). 

Upon  the  general  rule  in  equity  in  favour  of  purchasers, 
and  upon  the  ground  that  an  act  of  bankruptcy  is  not  of 
itself  notice  to  a  purchaser,  Lord  Talbot,   in  the  case  of 


(«)  Bushell  v.  Bushell,  1  Sch. 
&  Lei:  103. 

(b)  2  Sim.  &  Stu.  221,  affirmed 
by  the  Lord  Chancellor,  July  1 825, 

ms: 

(c)  Wilker  v.  Bodington,  2  Vern. 
509 ;  Anon,  2  Cha.  Ca.  1 36 ;  Col- 
let  v.  De  Gols,  For.  65  ;  and  see 
4  Burr.  24-25  ;  ex  parte  Knott,  1 1 
Ves.  jun.  609 ;  but  see  p.  58 1 . 

(d)  Hithcoxv.  Sedgwick,  2 Vern. 


156 ;  reversed  in  Dom.  Proc.  See 
Journals  of  the  House  of  Lords, 
vol.  xiv.  p.  601  ;  and  see  7  East, 
161.  See  also  Sowerby  v.  Brooks, 
4  Bora.  &  Aid.  523,  where  the 
Court  was^not  aware  of  die  re- 
versal in  D.  P  of  Hithcox  v. 
Sedgwick. 

(e)  Vide  supra,  p.  663 ;  and 
see  now  6  Geo.  4,  c.  1 6,  s.  81. 
83.  85,  86;  supra,  p.  677, 
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rapt  of  all  his  interest,  and  when  the  commission  follows, 
it  operates  by  relation  from  the  time  the  act  of  bankruptcy 
was  committed :  unquestionably  it  does ;  and  then  the 
person  taking  the  second  security  really  takes  nothing ; 
no  interest  passing  from  the  bankrupt,  and  therefore  shall 
not  tack.  All  the  cases  ,  show  that  this  objection  will  not 
do,  for  then  it  would  have  been  in  vain  to  discuss  whether 
there  is  a  difference  between  securities  after  an  act  of 
bankruptcy,  and  after  a  commission  issued.  It  follows 
of  necessity  that  the  law  [qu.  effect]  is  the  same  in  both 
cases,  for  the  operation  of  the  commission  is  in  either 
case  precisely  the  same,  reducing  to  dust  and  ashes  the 
second  security." 

From  these  observations  Lord  Eldon's  opinion  appears 
to  be,  that  Collet  v.  De  Gols  is  still  a  binding  authority. 
If  it  should  be  thought  difficult  to  reconcile  the  last  sen- 
tence with  what  precedes  it,  that  must  give  way  to  what 
is  before  so  clearly  expressed.  Perhaps,  however,  Lord 
Eldon  intended  merely  to  say,  that  though  the  law  is 
different  in  these  cases,  yet  the  effect  of  the  commission 
is  the  same  whether  it  issued  previously  to  the  second 
mortgage,  or  subsequently  to  it,  but  upon  a  prior  act  of 
bankruptcy. 

A  case  came  before  Lord  Erskine,  in  which  the  precise 
point  called  for  a  decision.  His  Lordship  considered 
Lord  Eldon  and  Lord  Redesdale  as  having  both  expressed 
their  opinion  against  Collet  v.  De  Gols,  and  he  accord- 
ingly overruled  it,  and  decided  that  a  mortgagee  could 
not  tack  advances  subsequent  to  an  act  of  bankruptcy, 
although  made  without  notice,  and  the  mortgagee  had 
a  prior  legal  estate  (k). 

This  decision  must,  it  should  seem,  prevent  a  purchaser 
who  buys  without  notice  of  an  act  of  bankruptcy,  from 

(*)  Ex  parte  Herbert,  13  Ves.  jun.  183. 
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availing  himself  of  a  prior  legal  estate  as  a  protection 
against  the  commission  ;  and  yet  it  has  always  been  con- 
sidered clear,  that  a  purchaser  could  not  in  such  a  case 
be  disturbed.  The  cases,  however,  cannot  be  distin- 
guished. The  mortgagee  was  a  purchaser  pro  tanto,  and 
he,  like  a  purchaser  out  and  out,  relied  on  his  legal  estate 
prior  to  the  act  of  bankruptcy  as  a  protection  against  tbe 
subsequent  commission.  But  we  have  seen  that  it  was 
taken  from  him. 

The  decision  is  open  to  much  observation.  It  entirely 
subverts  the  established  rule  of  equity,  that  a  purchaser 
without  notice  shall  not  be  relieved  against,  and  an  act 
of  bankruptcy  is  not  of  itself  notice.  It  proceeded,  too, 
partly  on  an  opinion  attributed  to  Lord  El  don,  but  which, 
it  should  seem,  he  never  entertained ;  and  it  escaped 
observation,  that,  as  we  shall  shortly  see,  it  had  been 
decided  in  the  House  of  Lords,  that  a  mortgagee  without 
notice  may  tack  advances  subsequently  even  to  a  commis- 
sion of  bankruptcy.  That  case  must  of  necessity  overrule 
aU  others,  and  the  case  of  Collet  v.  De  Gols  may,  there- 
fore, be  still  thought  to  be  a  binding  authority. 

But  where  a  purchaser  claimed  the  benefit  of  Sir  Samuel 
Romilly's  act  (/),  a  commission  issued,  although  after- 
wards superseded,  or  a  docket  struck,  would,  by  force  of 
the  statute,  have  been  constructive  notice  to  him  of  any 
prior  act  of  bankruptcy.  And  now  by  the  6  Geo.  4,  c.  16, 
s.  83  (w),  the  issuing  of  a  commission  shall  be  deemed 
notice  of  a  prior  act  of  bankruptcy  (provided  an  act  of 
bankruptcy  has  been  actually  committed  before  the  issuing 
of  the  commission),  if  the  adjudication  shall  have  been 
notified  in  the  Gazette,  and  the  person  to  be  affected  by 
such  notice  may  reasonably  be  presumed  to  have  seen 
the  same. 

(/)   Vide  supra,  p.  665. 

(m)  And  iee~f.  85,  86  ;  and  supra,  p.  690. 
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With  respect  to  a  commission  of  bankruptcy,  it  was,  in 
Hithcoxi?.  Sedgwick,  held  by  Lords  Commissioners  Trevor 
and  Hutchins,  against  Lord  Commissioner  Rawlinson, 
that  a  commission  of  bankruptcy  was  notice  to  a  pur- 
chaser ;  and  that  case  is  considered  by  the  Profession  as 
having  settled  that  a  commission  of  bankruptcy  is  of 
itself  notice  (»). 

But  it  appears,  that  upon  appeal  to  the  House  of  Lords 
the  decree  against  Sedgwick  was  reversed,  and  the  estate 
ordered  to  be  sold,  and  Sedgwick  to  be  paid  the  2,200/. 
{the  money  advanced  after  the  commission  issued),  with 
interest,  costs  and  charges  as  mortgagees  are  usually 
allowed;  which  was  of  course  deciding  that  a  commission 
of  bankruptcy  is  not  of  itself  notice  to  a  purchaser,  and 
that  advances  made  without  notice  subsequently  to  the 
commission  may  be  tacked  to  the  prior  mortgage.  In  the 
late  Mr.  Coxe's  copy  of  Vernon,  in  Lincoln's-Inn  Library, 
is  a  note  to  the  case  of  Hithcox  v.  Sedgwick  (which  must 
have  been  written  before  the  publication  of  the  Lords 
Journals),  in  which  he  states,  that  Mr.  I.  Ord  had  told 
him  the  decree  was  reversed  on  appeal  to  the  House  of 
Lords  as  against  Sedgwick,  and  that  he  (Ord)  found  it  so 
said  in  a  note  of  this  case,  taken  by  Lord  Trevor,  in  which 
he  says,  the  decree  was  so  reversed ;  and  that  he  was 
counsel  on  the  appeal  for  Sedgwick. 

8.  What  is  sufficient  to  put  a  purchaser  upon  an  inquiry 
is  good  notice  (0) ;  that  is,  where  a  man  has  sufficient 
information  to  lead  him  to  a  fact  he  shall  be  deemed 
conusant  of  it.  Therefore,  if  a  man  knows  that  the  legal 
estate  is  in  a  third  person  at  the  time  he  purchases,  he  is 
bound  to  take  notice  what  the  trust  is  (/>).     So  notice  that 

(n)  See  For.  70;   9  Vet.  jun.  ex  parte  Knott,  11  Ves.  jun.  600. 

28  ;  1  Pow.  Mortg.  563,  4th  edit. ;  (0)  Smith  v.  Low,  1  Atk.  489  ; 

Cooke's  B.  L.  628,  2d  edit.;  Cul-  Taylor  v.  Baker,  1  Dan.  71. 

)en'iB.L.235:  2  Cruise's  Dig.  250 1  (jp)  AnoB.  2  Freem.  1379  pl.7U< 

3  c 
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stated  that  he  had  given  a  judgment  or  warrant  of  attor- 
ney to  A  for  money  borrowed  of  him,  this  was  held  to  be 
notice  of  the  mortgage  (#). 

In  a  late  case,  where  a  charity-lease  was  sought  to 
be  set  aside  as  improvidently  made,  upon  the  common 
equity,  and  it  appeared  that  some  of  the  parties  stood  in 
the  character  of  purchasers,  Lord  Eldon  said,  though 
the  purchaser  of  a  lease  has  never  been  considered  as 
a  purchaser  for  valuable  consideration,  without  notice,  to 
the  extent  of  not  being  bound  to  know  from  whom  the 
lessor  derived  his  title,  he  (Lord  Eldon)  was  not  aware 
of  any  case  that  had  gone  the  length  that  the  purchaser 
was  to  take  notice  of  all  those  circumstances  under  which 
the  lessor  derived  that  title.  Therefore,  although  the 
parties  before  the  Court  must  be  understood  at  least  to 
have  notice  that  the  lessors  were  trustees  for  a  charity, 
yet  he  could  not  go  the  length  that  the  purchasers  had 
notice  that  the  lease  was  bad ;  that  depending  on  a  number 
of  circumstances  dehors  the  lease  (if). 

But  this  of  course,  as  in  all  other  cases  of  notice,  only 
prevails  in  equity ;  for  although  a  purchaser  has  actual 
notice  of  a  lease,  yet  if  it  be  invalid,  he  may  at  law 
recover  the  possession  from  the  lessee  (z). 

Notice  of  a  tenancy  will  not,  it  seems,  affect  a  purchaser 
with  constructive  notice  of  the  lessor's  title.  Therefore, 
if  a  person  equitably  entitled  to  an  estate  let  it  to  a  tenant 
who  takes  possession,  and  then  the  person  having  the 
legal  estate  sells  to  a  person  who  purchases  bondjide 
and  without  notice  of  the  equitable  claim,  the  purchaser 
must  hold  against  the  equitable  owner,  although  he  had 
notice  of  the  tenant  being  in  possession. 

(*)  Taylor  v.  Baker,  5  Price,     house,    17  Vei.  jun.  293.    See 
506.  3  Ridg.  P.C.  512. 

(y)  Attorney-General  v.  Back-         (*)  Doe  v.  Luffkin,  4  East,  221. 
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look  into  that  deed,  and  that  deed  contains  recitals  of 
judgments  affecting  the  lands  he  has  so  agreed  to  pur- 
chase, he  is  bound  by  those  judgments,  for  he  had  a  right 
to  see  the  whole  deed  under  which  he  purchased,  and 
therefore  must  be  taken  to  have  seen  the  whole,  and  must 
consequently  be  presumed  to  have  taken  notice  of  every 
thing  contained  in  it  affecting  his  purchase  (d). 

So  if  an  estate  be  subject  to  incumbrances,  and  be  given 
by  the  owner  in  consideration  of  another  estate  given  to 
him,  the  latter  estate  is  subject  in  equity  to  the  incum- 
brances charged  at  law  on  the  former,  and  a  purchaser, 
with  notice  of  the  transaction,  is  liable  to  the  incum- 
brances although  he  had  not  notice  of  them.  This  was 
decided  by  Lord  Redesdale,  who  considered  it  sufficient 
that  the  purchaser,  by  notice  of  the  deeds,  had  notice  of 
the  equity  although  he  had  not  notice  of  the  particular 
incumbrance.  This  he  said  was  an  equity  of  which  every 
purchaser  under  a  settlement  must  have  notice ;  for  it  is 
a  clear  rule,  that  a  man  cannot  claim  under  a  deed,  and 
avoid  the  deed ;  he  must  submit  to  the  whole ;  and  he  has 
notice  of  every  thing  of  which  the  vendor  had  notice,  so 
far  as  concerns  that  deed  (e).  This,  it  may  be  observed, 
was  an  opinion  not  intended  to  decide  the  case,  although 
it  was  acquiesced  in.  It  carries  the  rule  much  farther,  it 
is  apprehended,  than  is  warranted  by  either  principle  or 
authority. 

But  where  a  husband  has  not  performed  a  marriage 
agreement  on  his  part  he  is  not  entitled  to  claim  the  be- 
nefit of  it  (/),  and  a  purchaser  from  him  of  the  considera- 
tion for  the  settlement  by  the  wife,  with  notice  of  the 

(d)  Hamilton  v.  Royse,  2  Scho.  (f)  Mitford  v.  Mitford,  9  Ves. 

&  Lef.  326,  per  Lord  Redesdale.  jun.  87.     See  Bascoi  v.  Serra,  14 

(c)  Hamilton  v.  Royse,  2  Scho.  Ves.  jun.  313. 
&  Lef.  315. 
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deed,  will  be  bound  by  the  same  equity  as  the  husbai 
was(#). 

But  the  recital  in  a  deed  of  a  fact,  which  may  or  m 
not,  according  to  circumstances,  be  held  in  a  court 
equity  to  amount  -  to  a  fraud,  will  not,  it  seems,  affect 
purchaser  for  valuable  consideration  denying  actual  noti 
of  the  fraud  (h).  Nor  will  circumstances  amounting  to 
mere  suspicion  of  fraud  be  deemed  notice  thereof  to  a  pa 
chaser.  This  question  constantly  arises  in  practice,  ( 
sales  by  tenant  for  life,  and  a  child  to  whom  he  h 
appointed  the  estate  under  an  exclusive  power  of  appoio 
ment  amongst  his  children.  If  there  was  any  underhai 
agreement  between  the  father  and  son,  the  power  woa 
be  deemed  fraudulently  executed,  and  the  other  childit 
might  be  relieved  against  it.  The  difficulty  on  the  pa 
of  a  purchaser  is  to  ascertain  what  circumstances,  ind< 
pendently  of  a  direct  statement  of  the  fact,  are  sufficia 
to  fix  the  purchaser  with  presumptive  notice  of  frtw 
Lord  Eldon  has  greatly  relieved  this  difficulty  by  A 
ciding,  that  the  mere  circumstance  of  the  father  first  coi 
tracting  to  sell  the  estate,  and  then  appointing  to  ob 
child,  who  joins  in  the  sale,  will  not  affect  the  purchase 
where  the  contract  appears  to  have  been  fair,  and  A 
purchase-money  to  have  been  paid  to  all  the  parties,  an 
there  is  nothing  to  show  that  the  son  was  not  to  receif 
a  due  proportion  of  the  money  (i). 
.  Although  a  term  assigned  generally  in  trust  to  atto 
the  inheritance  is  equally  charged  with  the  inheritanc 
itself,  yet  such  a  trust  is  not  of  itself  notice  to  a  purchase 
of  any  incumbrances ;  for  it  is  notice  of  nothing  but  lb 
there  is  an  inheritance  to  be  protected,  and  that  the  ten 


Lef.  328,  cited.  (i)  M'Queen   v.    Farqubtf,  1 

(h)  Kenny  v.  Browne,  3  Ridge.      Ves.  jun.  467  ;  vide  supra,  p*^7 
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is  attendant.  It  therefore  gives  notice  to  a  purchaser  of 
nothing  bat  what  he  had  notice  of  by  the  deeds  making 
out  the  title  to  the  fee. 

"  Bat  if  in  an  assignment  it  be  declared  that  the  term  i& 
Assigned  to  attend  the  inheritance,  as  limited  or  settled  by 
such  a  deed,  or  to  protect  the  uses  of  such  a  settlement,  a» 
fa  sometimes  done,  that  will  be  notice  of  the  deed  or  set- 
tlement, and  consequently  of  all  the  uses  of  it,  and  the 
purchaser  is  bound  to  find  them  out  at  his  peril  (k). 

It  has  been  said  that  the  court-rolls  are  the  title-deeds 
of  copyholds,  and  a  purchaser  is  affected  with  notice  of 
the  court-rolls  as  far  back  as  a  search  is  necessary  for 
the  security  of  the  title  (/).  But  this  does  not  accord 
tnth  the  general  rule  as  to  judgments,  registered  deeds, 
and  the  like,  and  would  lead  to  great  inconvenience  in 
practice.  It  frequently  happens  that  purchasers  of  pro- 
perty of  small  value  accept  the  title  of  a  great  family 
under  the  last  settlement,  and  it  would  be  impossible  to 
hold  that  they  were  bound  by  notice  of  the  contents  of 
the  early  deeds  if  not  referred  to  by  the  settlement.  A 
purchaser  of  a  copyhold  estate  is  furnished  with  an 
abstract  of  the  surrenders  and  admissions,  and  requires 
copies  of  the  material  ones;  but,  in  point  of  fact,*the 
court-rolls  are  scarcely  ever  searched  by  a  purchaser,  and 
it  has  always  been  understood,  in  practice,  that  he  is  not 
bound  by  notice  of  their  contents. 

9.  The  better  opinion  seems  to  be,  that  being  a  witness 
to  the  execution  of  a  deed  will  not  of  itself  be  notice ;  fot 
a  vritness,  in  practice,  is  not  privy  to  the  contents  of  the 
deed  (m). 

(k)  Willoughby  r.  Willoughby,  notes,  ibid. ;  Welford  v.  Beezley,  1 

1  T.  Rep.  763 ;  1  Col.  Jurid.  337.  Ves.  6  ;  Beckett  v.  Cordley,  1  Bro. 

(/)  Pearce  v.  Newlyn,  3  Madd.  C.  C.  357.     See  1  Ves.  jun.  55; 

186.  and  see  Harding  v.  Crethorn,  1 

(m)  Mocatta  r.  Murgatroyd,  1  Esp.  Ca.  56;  Holmes  v.  distance, 

P.  Wms.  393; -Editor's  and  Cox's  12  Ves.  jun.   279;   Biddulph  «■> 

3C  4 


<>*   NOTICE.  761 

opinion  that  no  relief  should  be  granted  against  a  pur- 
chaser ;  but  this  case  is  not  satisfactory,  as  the  language 
attributed  to  the  Chancellor,  on  the  principal  question,  in 
that  case,  is  by  no  means  consistent  with  the  prior  cases 
on  the  subject. 

Under  these  circumstances,'  a  purchaser  cannot  be 
advised  to  accept  a  title  depending  on  a  settlement  made 
in  pursuance  of  articles,  but  not  framed  according  to  the 
general  rules  of  equity  (y);  and,  certainly,  a  court  of 
equity  would  not  enforce  a  purchaser  to  take  such  a  title, 
although  no  relief  might  be  granted  to  his  prejudice  if  he 
actually  had  purchased. 


III.  Having  endeavoured  to  show  what  will  be  deemed 
notice,  either  actual  or  constructive,  we  are  now  to  inquire 
what  will  be  sufficient  proof  of  such  notice. 

It  seems  that  the  counsel,  attorney  or  agent  of  the 
purchaser,  cannot  be  admitted  to  prove  notice. 

In  Maddox  v.  Maddox(r),  the  reading  of  the  deposition 
of  the  agent  of  the  purchaser,  who  swore,  in  proof  of 
notice,  that  the  deeds  were  laid  before  counsel,  who  made 
objections  about  the  plaintiff's  title,  was  objected  to ;  but 
Lord  Hardwicke  said,  that  though  an  attorney  or  counsel 
concerned  for  one  of  the  parties  may,  if  he  pleases,  demur 
to  his  being  examined  as  a  witness,  yet,  if  he  consents, 
the  Court  will  not  refuse  the  reading  his  deposition.  This 
objection,  he  added,  had  often  been  made ;  and  though 
some  particular  Judges  had  doubted,  it  was  then  always 
over-ruled.  And,  on  investigation,  it  will,  I  believe,  be 
found  that  Lord  Hardwicke  invariably  adhered  to  this 
opinion.     But  it  was  settled  before  Lord  Hardwicke's 

(q)  See  Fearne's  Posth.  3 1 5. 

(r)  1  Vet.  02 ;  and  see  Bishop  of  Winchester  v.  Fouraier,  2  Ves.  4 15. 
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time  (s\  and  has  been  the  observed  role  of  the  Courts 
erer  since  (<),  that  counsel  and  attornies  ought  not  to  be 
permitted  to  discover  the  secrets  of  their  clients,  though 
they  offer  themselves  for  that  purpose,  and  this  is  the 
privilege  of  the  client,  not  of  the  counsel  or  attorney  (I) ; 
for  it  is  contrary  to  the  policy  of  the  law  to  permit  any 
person  to  betray  a  secret  with  which  the  law  has  intrusted 


But  a  communication  by  mistake  to  a  person  not  ac- 
tually an  attorney,  although  considered  so  by  the  persoa 
making  it,  is  not  protected  (u) ;  and  an  attorney  may  give 
evidence  of  the  time  of  executing  a  deed,  for  a  thing  of 
such  a  nature  cannot  be  called  the  secret  of  his  client,  it 
is  a  thing  he  may  come  to  the  knowledge  of  without  his 
client's  acquainting  him,  and  is  of  that  nature  that  an 
attorney  concerned,  or  any  body  else,  may  inform  the 
Court  of  (#). 

So,  if  an  attorney  put  his  name  to  an  instrument  as  a 
witness  he  makes  himself  thereby  a  public  man,  and  do 
longer  clothed  with  the  character  of  an  attorney ;  his  sig- 
nature binds  him  to  disclose  all  that  passed  at  the  time 
respecting  the  execution  of  the  instrument ;  but  not  what 
took  place  in  the  preparation  of  the  deed,  or  at  any  other 
time,  and  not  connected  with  the  execution  of  it  Every 
person  who  claims  an  interest  in  the  property,  has  a  right 

(*)  Lord  Say  and  Seal's  case,  Ca.  695 ;  Robson  v.  Kemp,  5  Eip. 

10  Mod.  41.     See  Lee  v.  Mark-  Ca.  52;  Brand  v.  AckermaD,  ib. 

ham,  Toth.  110 ;  and  Anon.  Skin.  1 19;  Rex  v.  Withers,   2  Camp. 

404.  578;    Parkhouse   v.   Lowton,    2 

(t)  Lindsay  v.  Talbot,  Bull.  N.  Swanst.  194. 

P.  284;  Wilson  v.  Rastall,  4  Term  (u)  Fountain  v.  Young,  6  Esp. 

Rep.  753  ;  and  see  2  Esp.  N.  P.  Ca.  113. 

716;  Wright  r.  Mayer,   6  Ves.  (x)  Lord  Say  and  Seal's  caw, 

jun.  280 ;  Sloman  v.  Heme,  2  Esp.  J  0  Mod.  41  • 


(I)  This  was  insisted  upon  in  the  reasons  in  Radcliffe  v.  FursntfB? 
in  the  year  1730.    See  printed  cases,  Dam.  Proc. 
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to  call  upoa  the  attorney,  as  being  the  attesting  wit*. 
ness  (y) ;  nor  does  this  privilege  extend  to  communica- 
tions from  collateral  quarters,  although  made  to  him  in 
consequence  of  his  character  of  attorney ;  the  privilege 
is  restricted  to  communications,  whether  oral  or  written, 
from  the  client  to  his  attorney  (z). 

If  notice  be  only  proved  by  one  witness,  a  positive  and 
express  denial  by  the  answer  will  prevent  the  Court  fron) 
decreeing  against  the  answer  (a) :  for  in  equity  the  ge- 
neral rule  is,  that  if  the  answer  contains  a  positive  denial 
of  the  case  stated  in  the  bill,  and  it  is  contradicted  by 
one  witness  only,  there  cannot  be  a  decree  against  the 
defendant,  unless  the  circumstances  so  preponderate,  that 
greater  credit,  upon  the  testimonies  of  both  being  fairly 
balanced,  must  be  given  to  the  depositions  of  the  witness 
than  to  the  answer  of  the  defendant;  laying  aside  all 
recollection  that  the  oath  of  one  of  the  parties  is  that  of 
an  interested  person  (£). 

But  where  it  is  not  a  positive  denial  of  the  same  fact, 
but  admits  of  a  difference,  that  it  is  only  a  denial  with 
respect  to  himself,  whereas  in  other  respects  it  will 
equally  affect  him,  there  are  several  cases  where  the 
Court,  on  one  undoubted  witness,  would  decree  against 
the  answer ;  for  instance,  a  person  denying  only  personal 
notice  is  a  negative  pregnant,  that  still  there  may  be  no- 
tice to  his  agent,  which  is  a  fact  equally  material  (c). 

And  where  the  answer  is  not  ad  idem,  the  charge  being 
positive,  and  the  answer  only  to  belief,  which  is  not  sufii- 

(y)  Robson  v.  Kemp.  5  Esp.  Ca.  see  Evans  v.  Bicknell,  0  Ves.  jun. 

52  ;  Doe  v.  Andrews,  Cowp.  845.  174;  3  Cha.  Ca.  123 ;  Dawson  r. 

(2)  Spenceley  v.  Schulenburgh,  Massey,  1  Ball  &  Beatty,  234; 

7  East,  357.  Cooke  r.  Clay  worth,  18  Ves.  12. 

(a)  Alam  v.  Jourdon,  1  Vern.  (£)  Per  Lord  Eldon,  East  India 

161 ;  3  Cha.  Ca.  123;  Kingdome  v.  Company  v.  Donald,  0  Ves.  jun. 

Boakes,  Free.  Cha.  19  ;  Mortimer  275 ;  1  Smith,  213. 

v.  Orchard,  2  Ves.  jun.  243 ;  and  (c)  See  1  Ves.  66 ;  3  Atk  650. 
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cient  to  contradict  what  is  positively  sworn,  a  single 
witness  will  be  sufficient  (</). 

So  where  there  are  a  great  many  concurring  circum- 
stances, that  strengthen  and  support  the  depositions  of 
a  single  witness,  his  evidence  alone  will  enable  the  Court 
to  decree  against  the  answer  (e). 

If  the  evidence  is  not  clear  enough  to  enable  the  Court 
to  make  a  satisfactory  decree  it  will  be  sent  to  law  to  be 
tried  (/),  unless  the  value  of  the  property  will  not  admit 

of  it  Qf). 

But  the  same  rule  that  would  absolutely  prevent  a  de- 
cree from  being  made  will  restrain  the  Court  from  direct- 
ing an  issue  (A) ;  for  the  matter  is  only  referred  to  law,  to 
know  what  a  court  of  equity  ought  to  do  (i) ;  and  sending 
it  to  law  to  be  tried,  where  the  jury  will  certainly  find  it 
on  the  testimony  of  one  witness,  and  then  decreeing  it  on 
that  verdict  is  the  same  thing  as  decreeing  on  one  wit- 
ness, without  trying  it  at  all  (k). 

Formerly,  however,  an  issue  used  to  be  directed, 
although  upon  the  evidence  a  decree  could  not  be 
made  (/),  and  in  such  cases  the  defendant's  answer  was 
to  be  read  at  the  trial,  not  as  evidence,  for  that  could  not 
be,  nor  was  it  to  be  admitted  to  be  true,  but  to  be  sworn, 
so  that  the  defendant  might  have  the  benefit  of  his  oath 


(</)  See  1  Ves.  97  ;  and  see  Pil- 
ling v.  Armitage,  12  Ves.  jun.  78. 

(e)  Walton  v.  Hobbs,  2  Atk.  19 ; 
Anon.  3  Atk.  270 ;  Only  v.  Walk- 
er, 3  Atk.  407 ;  Pember  v.  Ma- 
thers, 1  Bro.  C.  C.  52  ;  East  I.  C. 
v.  Donald,  9  Ves.  jun.  275;  1 
Smith,  213 ;  and  see  0  Ves.  jun. 
40 ;  Biddulph  v.  St.  John,  2  Scho. 
&  Lef.  521. 

Q/)  Arnot  v.  Biscoe,  1  Ves.  95. 

(jO  Jollandr.  Stainbridge,  3  Ves. 
jun.  478. 


(A)  Pember  v.  Mathers,  1  Bro. 

(i)  See  1  Bro.  C.  C.  53,  54; 
9  Ves.  jun.  284 ;  1  Smith's  Rep. 
219. 

(*)  See  I  Eq.  Ca.  Abr.  2»,  pL 
13. 

(/)  Stadd  v.  Cason,  Toth.  230 
Ibbotson  v.  Rhodes,  2  Vem.554 
1  Eq.  Ca.  Abr.  229,  pi.  1 3,  S.  C. 
Cant  v.  Lord  Beauclerk,  3  Atk* 
408,  cited;  ted  vide  Christ  College 
v.  Widdington,  2  Vem.  283. 
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at  law  as  well  as  in  equity,  if  it  would  have  any  weight 
with  the  jury.  But  this  could  only  be  done  where  it 
was  merely  oath  against  oath  (m) ;  and  as  an  issue  would 
not  now  be  directed  in  such  a  case,  the  answer  of  the 
defendant  cannot,  it  should  seem,  at  the  present  day,  be 
directed  to  be  read  at  a  trial  at  law.  But  if  a  bill  is  filed 
for  a  discovery  only,  the  answer  of  the  defendant  may  of 
course  be  read  on  the  trial  (n). 

It  must  be  remarked,  that  if  the  notice  arise  by  con- 
struction of  equity  on  a  deed  which  is  in  the  possession 
of  the  purchaser  (0),  and  he  contend  that  it  did  not  come 
into  his  custody  till  after  the  completion  of  his  purchase, 
the  proof  thereof  will  lie  on  him  (p). 

In  one  case  (y),  however,  although  the  only  evidence 
of  the  deed  being  in  the  possession  of  the  defendant  was 
the  discovery  in  his  answer,  and  on  the  deed  being  pro- 
duced the  counsel  offered  to  read  the  answer,  to  show 
that  it  had  not  been  delivered  to  him  till  lately,  and  long 
after  he  had  purchased  the  estate,  Lord  Hardwicke  re- 
fused it,  although  it  was  argued  to  be  very  hard  ;  because 
the  only  account  of  the  delivery  of  the  deed  was  in  the 
answer ;  and  by  its  not  being  permitted  to  be  read  the 
deed  must  be  taken  to  be  in  his  custody  at  the  time  of 
the  purchase,  ten  years  before  it  actually  was. 

But  it  seems,  that  the  defendant  had  sufficient  notice, 
besides  the  mere  custody  of  the  deed.  His  conveyance 
recited  all  the  former  deeds ;  and  therefore  reading  the 
answer,  to  prove  when  the  deed  in  question  came  into 
his  custody,  was  perfectly  unnecessary.  This  case, 
therefore,  cannot  be  deemed  subversive  of  the  general 
rule. 

(m)  Only  v.  Walker,  3  Atk.  407.         (0)  See  1  Ves.  392. 
(n)  See  9  Ves.  jun.  282  ;    1         (p)  See  2  Ves.  486. 
Smith,  218.  (?)  Mertins  v.  Joliffe,  Ambl.31 1 . 
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CHAPTER  XVIIL 

OF    PLEADING    A   PURCHASE. 

"  SUPPOSING  a  plaintiff  to  have  a  full  title  to  the 
relief  he  prays,  and  the  defendant  can  set  up  no  defence 
in  bar  of  that  title,  yet  if  the  defendant  has  an  equal  claim 
to  the  protection  of  a  court  of  equity  to  defend  his  posses- 
sion, as  the  plaintiff  has  to  the  assistance  of  the  Court  to 
Assert  his  right,  the  Court  will  not  interfere  on  either  side. 
This  is  the  case  where  the  defendant  claims  under  a  par- 
chase  for  valuable  consideration,  without  notice  of  th£ 
plaintiffs  title,  which  he  may  plead  in  bar  of  the 
suit  (a)." 

The  principle  of  this  plea,  Lord  Eldon  observes,  is  this: 
"  I  have  honestly  and  band  fide  paid  for  this  estate,  in 
order  to  make  myself  the  owner  of  it ;  and  you  shall 
have  no  information  from  me  as  to  the  perfection  or  im- 
perfection of  my  title  until  you  deliver  me  from  the  peril 
in  which  you  state  I  have  placed  myself  in  the  article  of 
purchasing  bond  fide  (b)" 

This  plea  is  a  peremptory  plea,  and  must  be  sworn  by 
the  pleader (c).  It  must  be  put  in  ante  litem  contcstatam, 
because  it  is  a  plea  why  an  answer  should  not  be  put  in; 
and,  therefore,  if  a  defendant  answers  to  any  thing  to 
which  he  may  plead,  he  over-rules  his  plea(rf),  but  he  may 
answer  any  thing  in  subsidium  of  his  plea,  as  he  may  deny 
notice  in  his  answer,  which  he  may  deny  also  in  his  plea; 
because  that  is  not  putting  any  thing  to  issue  which  he 

(a)  Mitford  on  Pleading,  2d  ed.         (c)   Marshall    v.    Frank,  free 

p.  2 1 5  ;  Gough  v.  Stedman,  Finch,  Cha.  480. 
208.  (d)  Richardson  v.  Mitchell,  W. 

(6)  See  Wallwyn  v.  Lee,  9  Ves.  Cha.  Ca.  51;  Blacket  «, 

jun.  24.  lands,  1  Austr.  14. 
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should  cover  by  his  plea  from  being  put  in  issue,  but  it  is 
adding,  by  way  of  answer,  that  which  will  support  his 
plea,  and  not  an  answer  to  a  charge  in  the  bill,  which  by 
the  plea  he  would  decline  (e). 

But  the  purchaser  must  protect  himself  by  plea,  for  if 
he  answer,  he  is  bound  to  answer  fully. 

The  plea  must  state  the  deeds  of  purchase,  setting 
forth  the  dates,  parties  and  contents  briefly,  and  the  time 
of  their  execution(T),  for  that  is  the  peremptory  matter  in 
bar  {/)  (II). 

It  must  aver  that  the  vendor  was  seised,  or  pretended 
to  be  seised  at  the  time  he  executed  the  conveyance  (g). 
In  Carter  v.  Pritchard  (A)  it  was  held,  that  the  plea  of  a 
purchase  without  notice  must  aver  the  defendant's  belief 
that  the  person  from  whom  he  purchased  was  seised  in 
fee.  If  it  be  charged  in  the  bill  that  the  vendor  was  only 
tenant  for  life,  or  tenant  in  tail,  and  a  discovery  of  the 
title  be  prayed,  such  a  discovery  cannot  be  covered,  unless 
a  seisin  is  sworn  in  the  manner  already  mentioned,  or 
that  such  fines  and  recoveries  were  levied  and  suffered  as 
would  bar  an  entail  if  the  vendor  was  tenant  in  tail ;  for  if 

(t)  Gilb.  For.  Rom.  58.     See  Atk.  630 ;  Head  v.  Egerton,  3  P. 

Hoare  v.  Parker,  1  Bro.  C.  C.  573.  Wing.  279 ;  and  see  17  Ves.  jun. 

(/)  See  Gilb.  For.  Rom.  58;  290. 

Aston  v.  Aston,  3  Atk.  302 ;  and  (h)  Michael.  Term,  12  Geo.  II. 

2  Ves.  107.  396 ;  and  see Wallwyn  1739 ;  2  Vivian's  MS.  Rep.  90,  in 

o.  Lee,  9  Ves.  jun.  24.  Lincoln's  Inn  Library. 

(g)  Story  v.  Lord  Windsor,  2 

(I)  Qu.  this,  as  the  plaintiff  might  thereby  be  enabled  to  proceed 
against  the  defendant  at  law.  See  Anon.  2  Cha.  Ca.  161.  In  Day  v. 
Arundel,  Hard.  510,  it  was  expressly  held  that  the  time  of  the  pur* 
chase  need  not  be  stated  in  the  plea. 

(II)  It  seems,  that  the  practice  formerly  was,  to  extend  the  plea 
to  the  discovery  even  of  the  purchase-deeds;  and  in  Watkins  v. 
Hatchet,  1  Eq.  Ca.  Abr.  33,  pi.  3,  although  the  purchaser  iraprovi- 
dantly  offered  to  produce  his  purchase-deeds,  yet  the  Court  would  not 
bind  him  to  do  so. 
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a  purchase  by  lease  and  release  should  be  set  forth,  which 
would  pass  no  more  from  the  tenant  in  tail  than  it  law- 
fully may  pass,  and  that  is  only  an  estate  for  the  life  of 
the  tenant  in  tail  (I),  then  there  is  no  bar  against  the 
issue  (i).  Where,  however,  a  fine  is  pleaded,  the  plea 
must  aver  an  actual  seisin  of  a  freehold  in  the  vendor,  and 
not  that  he  was  seised,  or  pretended  to  be  seised  (A*). 

If  the  conveyance  pleaded  be  of  an  estate  in  posses- 
sion, the  plea  must  aver  that  the  vendor  was  in  possession 
at  the  time  of  the  execution  of  the  conveyance  (/).  And  if 
it  be  of  a  particular  estate,  and  not  in  possession,  it  must 
set  out  how  the  vendor  became  entitled  to  the  reversion  (w). 
But  although  a  bill  be  brought  by  an  heir,  the  plea  need 
not,  on  that  account,  aver  the  purchase  to  be  from  the 
plaintiff's  ancestor  (w). 

The  plea  must  also  distinctly  aver  that  the  considera- 
tion-money mentioned  in  the  deecl  was  bond  jidt  and 
truly  paid(o),  independently  of  the  recital  of  the  purchase- 
deed  (/>)  ;  for  if  the  money  be  not  paid,  the  plea  will  be 
over-ruled  (y),  as  the  purchaser  is  entitled  to  relief  against 
payment  of  it  (r).  The  particular  consideration  most, 
it  should  seem,  be  stated  {$),    although    this  point  has 

(t)  Gilb.  For.  Rom.  57.  (o)  Moreu.  Mayhow,  1  Cha.Cs. 

(*)  Story  v.   Lord  Windsor,  2      3*.     See  2  Atk.  241. 

Atk.  630 ;  and  see  Page  v.  Lever,  (  }  Maitland  v.  Wilson,  S  Atk. 

2  Ves.  jun.  450 ;  Dobson  v.  Lead-  g  'r 
beater,  13  Ves.  jun.  230. 

(/)  Trevanian  v.  Mosse,  I  Vern.  A  J>  Hardingham  v.  Nichols,  3 

246 ;  and  see  3  Ves.  jun.  S26  ;  and  Atk-  304- 

9  Ves.  jun.  32.  (r)  See  supra,  p.  488. 

(m)  Hughes  v.  Garth,  Ambl.  42 1 .  (s)  Millard's  case,  2  Freem.  43 ; 

(n)   Seymour  t>.    Nosworth,   2  and  Snag's  case,  cited  ibid*;  sod 

Freem.  128 ;  3  Ch.  Rep.  23 ;  Nels.  see  Wagstaff  v.  Read,  2  Cha.  Ca. 

Cha.  Rep.  135.  156. 

(I)  This  is  the  doctrine  of  Littleton,  with  which,  it  seems,  Gilbert 
agrees ;  but  since  Littleton's  time  it  has  been  held  that  the  releasee 
has  a  base  fee  determinable  by  the  entry  or  action  of  the  issue.  See 
Butler's  n.  (I)  to  Co.  Litt.  331,  a.  and  the  authorities  there  referred  to. 
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been  decided  otherwise  (/).  There  can,  however,  be  no 
objection  to  state  the  consideration,  as,  if  it  be  valuable, 
the  plea  will  not  be  invalidated  by  mere  inadequacy  (u). 
The  question  is  not  whether  the  consideration  is  adequate, 
but  whether  it  is  valuable  ?  For  if  it  be  such  a  considera- 
tion as  will  not  be  deemed  fraudulent  within  the  statute 
of  27th  Elizabeth,  or  is  not  merely  nominal  (*r),  or  the 
purchase  is  such  a  one  as  would  hinder  a  puisne  purchase 
from  overturning  it,  it  ought  not  to  be  impeached  in 
equity. 

The  plea  must  also  deny  notice  of  the  plaintiff's  title  or 
claim  (j/)  previously  to  the  execution  of  the  deeds  and 
payment  of  the  purchase  money  (z) ;  for  till  then  the 
transaction  is  not  complete ;  and,  therefore,  if  the  pur- 
chaser have  notice  previously  to  that  time  he  will  be 
bound  by  it  (a).  And  the  notice  so  denied  must  be  notice 
of  the  existence  of  the  plaintiff's  title,  and  not  merely 
notice  of  the  existence  of  a  person  who  could  claim  under 
that  title  (£).  But  a  denial  of  notice  at  the  time  of  making 
the  purchase,  and  paying  the  purchase-money,  is  good ; 
and  notice  before  the  purchase  need  not  be  denied,  be- 
cause notice  before  is  notice  at  the  time  of  the  purchase, 
and  the  party  will,  in  such  case,  on  its  being  made  appear 
that  he  had  notice  before,  be  liable  to  be  convicted  of 
perjury  (c). 

(t)  More  v.  May  how,  1  Cha.  Ca.         (z)  More  v.  Mayhow,  1  Cha.  Ca. 

34- ;  Day  v.  Arundell,  Hard.  510.        34 .  Story  r.  Lord  Windsor,  2  Atk. 

(u)  Basset  *.  Nosworthy,  Finch,      63Q  .  Attorney-General  v.  Gower, 

102;    Ambl.  767 ;     Mildmay   v.         _  .,      .oe      ,    ,. 

*  A    , ,  .     1    V»  1       2  Eq.  Ca.  Abr.  685,  pi.  ]  1. 

Mildmay,  Ambl.  767,  cited ;  Bui-  ., 

lock  v.  Sadlier,  Ambl.  764.  «   Vlde  suPra>  P-  746' 

(x)  See  More  v.  Mayhow,  1  Cha.         (*)  Kelsall  v.  Bennett,  1  Atk. 
Ca.  34 ;  Wagstaffe  v.  Read,  2  Cha.     522  ;  which  has  overruled  Brain- 

Ca.  156.  ton  r.  Barker,  2  Vern.  159,  citecU 

(y)  Lady  Bodmin  t.  Vendeben-  Jones  r  ^^  $  p  Wmg> 

dy,  1  Vern.  179;  Anon.  2  Ventr. 

361,  No.  2.  243' 

3    D 
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The  notice  must  be  positively  and  not  evasively  de- 
nied (d)9  and  must  be  denied,  whether  it  be  or  be  not 
charged  by  the  bill  (e).  If  particular  instances  of  notice, 
or  circumstances  of  fraud,  are  charged,  the  facts  from 
which  they  are  inferred  must  be  denied  as  specially  and 
particularly  as  charged  (/). 

But  he  need  only  by  this  plea  deny  notice  generally  (g), 
unless  where  facts  are  not  specially  charged  in  the  bill  as 
evidence  of  notice  (A). 

Notice  must  also  be  denied  by  answer,  f<pr  that  is 
matter  of  fraud,  and  cannot  be  covered  with  the  plea, 
because  the  plaintiff  must  have  an  opportunity  to  except 
to  its  sufficiency  if  he  think  fit  (i)  ;  but  it  must  also 
be  denied  by  the  plea,  because  otherwise  there  is  not 
a  complete  plea  in  court  on  which  the  plaintiff  may  take 
issue  (Zr). 

Although  a  purchaser  omit  to  deny  notice  by  answer, 
be  will  be  allowed  to  put  in  the  point  of  notice  by  way  of 
answer  (/),  and  the  omission  will  not  invalidate  his  plea, 
if  it  is  denied  by  that  (m).  If  notice  is  omitted  to  be  de- 
nied by  the  plea,  and  the  plaintiff  reply  to  U,  the  defendant 
has  then  only  to  prove  his  purchase,  and  it  is  not  mate- 
rial if  the  plaintiff  do  prove  notice,  as  he  has  waved  set- 
ting down  the  plea  for  argument,  in  which  case  it  would 


(d)  Cason  v.  Round,  Prec.  Cha. 
226  ;  and  see  2  Eq.  Ca.  Abr.  682, 
(D.)  n.  (b\ 

(e)  Aston  v.  Curzon,  and  Wes- 
ton v.  Berkely,  3  P.  Wins.  244, 
n.  {/) ;  and  see  the  6th  resol.  in 
Brace  v.  Duke  of  Marlborough, 

2  P.  Wms.  491. 

{/)  Meder  v.  Birt,  Gilb.  Eq. 
Rep.    1 85 ;    Radford    v.    Wilson, 

3  Atk.  815;  and  see  Jcrrard  v. 
Saunders,  2  Ves  jun.  187  ;  4  Bro. 
C.  C.  322  ;  6  Dc.v,  230. 


(g)  Ovey  r.  Leighton,  2  Sim. 
&  Stu.  234. 

(A)  Pennington  v.  Beechey,  2 
Sim.  &  Stu.  282. 

(t)  Anon.  2  Cha.  Ca.  161; 
Price  v.  Price,  1  Vera.  185. 

(k)  Harris  *>.  Ingledew,  S  P. 
Wms.  9 1 ;  Meadows  v.  Duchess  of 
Kingston,  Mitf.  on  Plead.  2d  edit. 
216,  n. 

(/)  Anon.  2  Cha.  Ca.  161. 

(w)  Coke  v.  Wilcocks,  M«e. 
73. 
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have  been  overruled  (»).  If,  however,  a  bill  is  exhibited 
against  a  purchaser,  and  he  plead  his  purchase,  and  the 
bill  is  thereupon  dismissed,  a  new  bill  will  lie  charging 
notice,  if  the  point  of  notice  was  not  charged  in  the  former 
bill,  or  examined  to  ;  and  the  former  proceedings  cannot 
be  pleaded  in  bar(o).  But  if  notice  is  neither  alleged 
by  the  bill  nor  proved,  and  the  defendant  by  his  answer 
deny  notice,  an  inquiry  will  not  be  granted  for  the  purpose 
of  affecting  him  with  notice  (p). 

A  plea  of  a  purchase  for  valuable  consideration  without 
notice,  will  not  be  allowed  where  the  pleader  might  by 
due  diligence  have  ascertained  the  real  state  of  the 
title  (y). 

If  a  purchaser's  plea  of  valuable  consideration  without 
notice  be  falsified  by  a  verdict  at  law,  and  thereupon  a 
decree  is  made  against  the  purchaser,  and  he  then  carries 
an  appeal  to  the  House  of  Lords,  it  will  be  dismissed,  and 
the  decree  affirmed  without  further  inquiry  (r). 


The  title  of  a  purchaser  for  valuable  consideration  with- 
out notice  is  a  shield  to  defend  the  possession  of  the 
purchaser^),  not  a  sword  to  attack  the  possession  of 
others  (t).  It  is  clear  that  it  will  protect  his  possession 
from  an  equitable  title,  although  even  that  has  been  some- 
times questioned  (u) ;  whether  it  will  avail  against  a  legal 
title  is  perhaps  doubtful. 

In  Burlase  v.  Cooke  (#),   Lord  Nottingham  held  the 

(n)    Harris  v.  Ingledew,    3  P.  case.   It  has  been  heard  upon  ap- 

Wms.  9 1  ;  Eyre  v.  Dolphin,  2  Ball  peal  before  the  Lord  Chancellor. 

&  Beat.  302.  (r)  Lewes  v.  Fielding,  Colle's 

(o)  Williams  v.  Williams,  1  Cha.  P.  C.  36 1. 

Ca.252.  (s)  Patterson  v.  Slaughter,  Amb. 

(p)    Hardy  v.  Reeves,   5  Ves.  292. 

jun.  426.  (0  See  3  Ves.  jun.  225. 

(q)  Jackson  u.  Rowe,  2  Sim.  &  (u)  See  1  Ball  &  Beatty,  171. 

Stu.  472.     See  and  consider  the  (*)  2  Freem.  24. 

3D2 
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plea  to  be  good  against  a  legal  estate  ;  but  in  the  subse- 
quent case  of  Rogers  v.  Seale(^)  he  is  reported  to  have 
been  of  a  different  opinion,  and  to  have  decreed  accord- 
ingly. But  unfortunately  both  these  cases  appear  to  be 
very  ill  reported. 

In  Parker  v.  Blythmore  (z)  the  Master  of  the  Rolls 
thought  the  plea  good  against  a  legal  estate. 

But  in  Williams  v.  Lambe  (0),  upon  a  bill  filed  by  a 
dowress  against  a  bond  fide  purchaser,  without  notice  of 
the  marriage,  Lord  Thurlow  overruled  the  plea.  He  said 
that  the  only  question  was,  whether  a  plea  of  purchase 
without  notice  would  lie  against  a  bill  to  set  out  dower; 
that  he  thought  where  the  party  is  pursuing  a  legal  title, 
as  dower  is,  the  plea  did  not  apply,  it  being  only  a  bar  to 
an  equitable  not  to  a  legal  claim. 

In  a  later  case  (£),  Lord  Rosslyn  considered  it  impos- 
sible that  Rogers  v.  Seale  could  be  the  decision  of  Lord 
Nottingham,  and  decreed  that  the  plea  could  stand  against 
a  legal  as  well  as  an  equitable  title. 

Lord  Rosslyn  did  not,  however,  mention  the  case  of 
Williams  v.  Lambe,  which  is  against  the  doctrine  he  laid 
down ;  nor,  indeed,  did  he  notice  the  case  of  Parker 
v.  Blythmore,  which  is  in  favour  of  it.  It  is  much  to  be 
lamented  that  all  the  authorities  were  not  considered. 

To  argue  from  principle,  it  seems  clear  that  the  plea  is 
a  protection  against  a  legal  as  well  as  an  equitable  claim  ; 
and  as  the  authorities  in  favour  of  that  doctrine  certainly 
preponderate,  we  may,  perhaps,  venture  to  assert,  that  it 
will  protect  against  both. 

(y)  2  Freem.  84.  (b)  Jerrard  v.  Saunders,  2  Yes. 

(z)  2  Eq.  Ca.  Abr.  79,  pi.  1.         jun.  454. 
(a)  3  Bro.  C.  C.  264. 
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No.  I. 

Notice  by  the  Owner  and  his  Agent,  of  the  Agent's  intention  to 

bid  (a). 
Sir, 

I,  the  undersigned  A,  of  owner  of  the  estates 

intended  to  be  sold  by  you  at  by  public  auction,  on 

the  day  of  next,  do  hereby  give  you  notice,  that 

I  have  appointed  the  undersigned  B,  of,  &c.  to  bid  on  my  be* 
half,  or  for  my  use,  at  the  same  sale.    And  I,  the  above-named  B, 
do  hereby  give  you  notice,  that  I  have  accordingly  agreed  to 
bid  at  such  sale,  for  the  use  of  the  said  A. 
To  Mr.  Auctioneer. 


No.  II. 
Notice  by  tlie  Agent  of  his  intention  to  bid  (6). 

Sir, 

I,  the  undersigned  A,  of,  &c.  agent  of  B,  of,  &c.  owner  of  the 
estates  intended  to  be  sold  by  you  at  by  public  auction, 

on  the  day  of  next,  do  hereby  give  you  notice, 

that  I  intend  to  bid  at  the  same  sale,  on  the  behalf,  or  for  the 
use  of  the  above-named  B. 

To  Mr.  Auctioneer. 


No.  III. 

Notice  by  the  Agent,  and  the  Person  appointed  by  him,  of  such 

Person's  intention  to  bid(c). 

Sir, 
I,  the  undersigned  A,  of,  &c.  agent  of  B,  of,  &c.  owner  of  the 
estates  intended  to  be  sold  by  you  at  by  public  auction, 

(a)  Vide  supra,  p.  16.    (b)  Vide  supra,  p.  16.    (c )  Vide  supra,  p.  16. 
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on  the  day  of  next,  do  hereby  give  you  notice, 

that  I  have  appointed  the  undersigned  C,  of,  &c.  to  bid  at  the 
same  sale,  on  the  behalf,  or  for  the  use  of  the  above-named  B. 
And  I,  the  said  C,  do  hereby  give  you  notice,  that  I  have  accord- 
ingly agreed  to  bid  at  such  sale,  for  the  use  of  the  said  B. 
To  Mr,  Auctioneer. 


No.  IV. 

Conditions  of  Sale  (d). 

I.  That  the  highest  bidder  shall  be  the  buyer :  and  if  any  dis- 
pute arise  as  to  the  last  or  best  bidder,  the  lot  in  dispute  shall 
be  put  up  at  a  former  bidding. 

II.  That  no  person  shall  advance  less  at  any  bidding  than 
• . .  .£  (I) ;  or  retract  his  or  her  bidding  (e). 

III.  That  every  purchaser  shall  immediately  pay  down  a  de- 
posit in  the  proportion  of  . . . ./.  for  every  100/.  of  his  or  her 
purchase-money,  into  the  hands  of  the  auctioneer  (II) ;  and  sign 
an  agreement  for  payment  of  the  remainder  to  the  proprietor,  on 
the  day  of  next,  at  at  which  time  and 
place  the  purchases  are  to  be  completed,  and  the  respective  pur- 
chasers are  then  to  have  the  actual  possession  of  their  respective 
lots ;  all  outgoings  to  that  time  being  cleared  by  the  vendor. 

IV.  That  within  from  the  day  of  the  sale,  the  vendor 
shall,  at  his  own  expense,  prepare  and  deliver  an  abstract  of  his 
title  to  each  purchaser,  or  his  or  her  solicitor ;  and  shall  deduce 
a  good  title  (III)  to  the  lots  sold. 

V.  That  upon  payment  of  the  remainder  of  the  purchase 
money  at  the  time  above  mentioned,  the  vendor  shall  convey  the 
lots  to  the  respective  purchasers :  each  purchaser,  at  his  or  her 
own  expense,  to  prepare  the  conveyance  to  him  or  her;  and  to 

(d)  Vide  supra,  p.  27.  Vide  supra,  p.  38.     This  Las  now  be- 

(e)  Payne  v.  Cave,  6  Term  Rep.  148.      come  an  usual  condition. 

(I)  Or  thus,  "  than  such  sum  as  shall  be  named  by  the  auctioneer  at  the 
time/' 

(II)  This  is  scarcely  ever  done  in  the  country  ;  but  the  deposits  are  paid  to 
the  agent  of  the  vendor. 

(III)  Where  the  estate  is  leasehold,  and  the  vendor  cannot  produce  the 
lessor's  title,  this  condition  should  go  on  thus :  "  to  the  lease  granted  of  the 
premises  ;  but  the  purchaser  shall  not  be  entitled  to  require,  or  call  for  the  title 
of  the  lessor."     Vide  supra,  p.  34. 
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tender  or  leave  the  same  at  for  execution  by  the 

vendor  (f). 

VI.  That  the  auction-duty  of  7  d.  in  the  pound  sh&ll,  imme- 
diately after  the  sale,  be  paid  to  the  auctioneer  by  the  vendor 
and  purchaser,  in  equal  moieties  (g)  (I). 

VII.  That  if  any  of  the  purchasers  shall  neglect  or  fail  to 
comply  with  the  above  conditions,  his  or  her  deposit-money 
shall  be  actually  forfeited  to  the  vendor,  who  shall  be  at  full 
liberty  to  re-sell  the  lot  or  lots  bought  by  him  or  her,  either  by. 
public  auction  or  private  contract;  and  the  deficiency  (if  any) 
occasioned  by  such  second  sale,  together  with  all  expenses  at- 
tending the  same,  shall,  immediately  after  the  same  sale,  be 
made  good  to  the  vendor  by  the  defaulter  at  this  present  sale: 
and  in  case  of  the  nonpayment  of  the  same,  the  whole  thereof 
shall  be  recoverable  by  the  vendor,  as  and  for  liquidated  da- 
mages (A),  and  it  shall  not  be  necessary  to  previously  tender  a 
conveyance  to  the  purchaser. 

Lastly,  That  if  any  mistake  be  made  in  the  description  of  the 
premises,  or  any  other  error  whatever  shall  appear  in  the  parti, 
culars  of  the  estate,  such  mistake  or  error  shall  not  annul  the 
sale,  but  a  compensation,  or  equivalent,  shall  be  given  or  taken 
as  the  case  may  require  (t).  Such  compensation  or  equivalent 
to  be  settled  by  two  referees,  or  their  umpire ;  each  party  within 
ten  days  after  the  discovery  of  the  error,  and  notice  thereof 
given  to  the  other  party,  to  appoint  one  referee  by  writing ;  and 
in  case  either  party  shall  neglect  or  refuse  to  nominate  a  referee 
within  the  time  appointed,  the  referee  of  the  other  party  alone 
may  make  a  final  decision.  If  two  referees  are  appointed,  they 
are  to  nominate  an  umpire  before  they  enter  upon  business,  and 
the  decision  of  such  referees  or  umpire  (as  the  case  may  be), 
shall  be  final. 

Condition  to  be  inserted  where  the  Title-deeds  cannot  be 

delivered  up  (A). 

That  as  the  title-deeds  which  concern  this  estate  relate  lo» 
other  estates  of  greater  value,  the  vendor  shall  retain  the  same* 
in  his  custody,  and  enter  into  the  usual  covenants  (to  be  pre- 

(/)  Vide  supra,*  p.  36.  (i)  Vide  supra,  p.  37-. 

(g)   Vide  supra,  p.  39.  (*)  Vide  supra,  p.  31. 

(h)    Vide  supra,  p.  36. 


(I)  This  condition  should  be  omitted  where  the  estate  is  sold  by  assignees  of*' 
a  bankrupt.     Vide  supra,  p.  13,  11. 

3    »  4 
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pared  by  his  solicitor,  and  at  his  expense)  for  the  production  of 
them  to  the  respective  purchasers :  but  all  attested  copies  which 
may  be  required  of  such  deeds  shall  be  had  and  made  at  the 
expense  of  the  person  requiring  the  same. 

Where  an  Estate  is  intended  to  be  sold  in  Lots,  and  the  Title-deeds 
are  to  be  delivered  up,  the  following  Condition  may  be  inserted: 

That  as  the  aforesaid  lots  are  holden  under  the  same  title,  the 
purchaser  of  the  greater  part  in  value  of  the  said  estate  shaW 
have  the  custody  of  the  title-deeds,  upon  his  entering  into  the 
usual  covenants  for  the  production  thereof  to  the  purchaser  or 
purchasers  of  the  remaining  or  other  lots :  If  the  largest  portion 
in  value  of  the  estate  shall  remain  unsold,  the  seller  shall  be  en- 
titled to  retain  the  deeds  upon  entering  into  such  covenants  as 
aforesaid  ;  all  such  covenants  to  be  prepared  by  and  at  the  ex- 
pense of  the  person  or  persons  requiring  the  same ;  who  may 
have  attested  copies  of  such  deeds  at  his,    her  or  their  own 

expense. 

Or  this: 

That  the  title-deeds  shall  be  retained  by  the  vendor,  until  all 
the  estates  now  offered  for  sale  shall  be  sold,  when  they  shall  be 
delivered  over  to  the  largest  purchaser,  upon  his  entering  into 
the  usual  covenants  for  the  production  thereof  to  the  other  pur- 
chasers ;  such  covenants  to  be  prepared  by  and  at  the  expense 
of  the  person  or  persons  requiring  the  same.  Whilst  the  deeds 
remain  in  the  seller's  hands,  he  shall  produce  them  to  the  several 
purchasers  when  required,  and  every  purchaser  may  at  any  time 
have  attested  copies  of  the  deeds  at  his  own  expense. 

Where  the  Property  is  considerable,  it  may  be  advisable  to  make  a 
stipulation  as  to  the  expense  of  the  attested  copies,  according  to 
the  value  of  the  lots.    As,  for  instance : 

That  all  attested  copies  of  the  title-deeds  shall  be  made  and 
delivered  at  the  expense  of  the  person  requiring  the  same,  unless 
his  or  her  purchase-money  exceeds ..../.  but  does  not  amount 
to ..../. ;  in  which  case  the  vendor  shall  furnish  the  attested 
copies  of  all  such  deeds  and  writings  as  shall  be  deemed  neces- 
sary, according  to  Professional  usage,  at  the  joint  expense  of 
him  and  the  purchaser;  and  if  the  purchase-money  exceeds 
..../.  the  vendor  shall  furnish  the  same  at  his  own  expense. 
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Agreements  to  be  signed  by  the  Vendor  and  Purchaser  after  Sales 

by  Auction  (/). 

It  seems  advisable  to  have  two  sets  of  conditions,  at  the  end  of  one 
of  which  may  be  printed  an  agreement,  for  the  auctioneer,  or  agent 
of  the  vendor,  to  sign;  and  at  the  end  of  the  other  may  be  printed 
itn  agreement  for  the  purchaser  to  sign. 

The  Agreement  to  be  signed  by  the  auctioneer,  or  agent  of  the 

vendor,  may  be  thus : 

I  do  hereby  acknowledge,  that  has  been  this  day  declared 
the  purchaser  of  lot  of  the  estates  mentioned  in  the  above- 

written  particulars,  at  the  sum  of . . . .  /.;  and  that  he  has  paid 
into  my  hands  ..../.  as  a  deposit,  and  in  part  payment  of  the 
said  purchase  money;  and  I  do  hereby  agree,  that  the  vendor 
shall,  in  all  respects,  fulfil  on  his  part  the  above-written  condi- 
tions of  sale.    As  witness  my  hand,  this  day  of 

Purchase  money  ----£. 

Deposit  money     -    -    -    - 

Remainder  unpaid  -    -  £. 
Witness, 

The  purchaser  may  sign  the  following  Agreement: 

I  do  hereby  acknowledge,  that  I  have  this  day  purchased  by 
public  auction,  lot  of  the  estates  mentioned  in  the  above- 

written  particulars,  for  the  sum  of . . .  •  /.;  and  have  paid  into  the 
hands  of  the  sum  of ..../.  as  a  deposit  and  in  part  pay- 

ment of  the  said  purchase  money ;  and  I  do  hereby  agree  to  pay 
the  remaining  sum  of . . . .  /.  unto  at  on  or  before 

the  day  of  and  in  all  other  respects,  on  my  part, 

to  fulfil  the  above-written  conditions  of  sale.  As  witness  my 
hand,  this  day  of 

Purchase  money    ----£. 

Deposit  money     -    -    -    - 


Remainder  unpaid   -    -  £. 
Witness 

(0  Vide  supra,  p.  46 
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No.  VI. 

Agreement  for  Sale  af an  Estate  by  Private  Contract  (mj. 

Articles  of  agreement  made  and  entered  into  this  day 

of  between,  A,  of,  &c.  for  himself,  his  heirs,  executors 
and  administrators,  of  the  one  part,  and  J3,  of,  &c  for 
himself,  his  heirs,  executors  and  administrators,  of  the 
other  part,  as  follow :  viz. 

The  said  A  doth  hereby  agree  with  the  said  B  to  sell  to  him 
the  messuages,  &c.  (parcels)  with  their  appurtenances,  at  or  for 
the  price  or  sum  of ..../. :  and  that  he  the  said  A  will  within 
one  month  from  the  date  hereof,  at  his  own  expense,  make  and 
deliver  unto  the  said  B,  or  his  solicitor,  an  abstract  of  the  title  of 
him  the  said  A  to  the  said  messuages  and  premises ;  and  will 
also,  at  his  own  expense,  deduce  a  clear  title  thereto.  And  also 
that  the  said  A,  or  his  heirs,  and  all  other  necessary  parties, 
shall  and  will,  on  or  before  the  day  of  next,  on  re- 

ceiving of  and  from  the  said  B,  his  executors  or  administrators, 
the  said  sum  of  ..../•  at  the  costs  and  charges  of  him  the  said 
B,  his  heirs,  executors,  administrators  or  assigns,  execute  a 
proper  conveyance,  for  conveying  and  assuring  the  fee  simple 
and  inheritance  of  and  in  all  the  said  messuages  and  premises, 
with  their  appurtenances,  unto  the  said  B,  his  heirs  or  assigns, 
free  from  all  incumbrances. 

And  the  said  B  hereby  agrees  with  the' said  A>  that  he  the 
said  B,  his  heirs,  executors,  administrators  or  assigns,  shall  and 
will,  on  the  execution  of  such  conveyance  as  aforesaid,  pay  the 
sum  of . . . ./.  unto  the  said  A,  his  executors  or  administrators. 

And  it  is  hereby  further  agreed  by  and  between  tHe  said  A 
and  B  as  follows  :  viz. 

That  the  conveyance  shall  be  prepared  by  and  at  the  expense 
of  the  said  B,  and  that  the  same  shall  be  settled  and  approved  of 
on  the  parts  of  the  said  A  and  B  by  their  respective  counsel; 
and  that  each  of  them,  the  said  A  and  B,  shall  pay  the  fees  of 
his  own  counsel. 

And  that  all  rates,  taxes  and  outgoings,  payable  for  or  in  re- 
spect of  the  premises  to  the  day  of  shall  be  paid  and 
discharged  by  the  said  A,  his  executors  or  administrators. 
And  lastly,  that  if  the  said  A  shall  not  deliver  an  abstract  of 

(m)  Vide  supra,  p.  47. 
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his  title  to  the  said  B,  or  his  solicitor,  before  the  expiration  of 
one  calendar  month  from  the  date  hereof,  or  shall  not  deduce  a 
good  and  marketable  title  to  the  said  messuages  and  premises, 
before  the  said  day  of  then  and  in  either  of  the 

said  cases,  immediately  after  the  expiration  of  the  said  one 
calendar  month,  or  the  said  day  of  (as  the  case  may 

be,)  this  present  agreement  shall  be  utterly  void  to  all  intents 
and  purposes  whatsoever,  and  the  jurisdiction  of  equity  wholly 
barred;  it  being  the  true  intent  and  meaning  of  the  parties 
hereto,  that  in  the  event  aforesaid  execution  of  this  agreement 
shall  not  be  enforced  by  any  court  of  equity,  notwithstanding 
any  rule  (if  such  there  be)  that  time  cannot  be  made  the  essence 
of  a  contract,  or  any  other  rule  or  maxim  whatsoever  (n).  In 
witness,  8tc. 

A  provision  may  also  be  inserted  in  agreements,  making  time  the 
essence  of  the  contract,  in  case  the  purchase  money  is  not  paid  at  the 
day  appointed;  but  clauses  making  agreements  void  if  a  title  is  not 
made,  or  the  purchase  money  paid  by  a  stated  time,  should  never  be 
inserted  unless  it  be  the  express  intention  of  the  parties.  Where 
time  is  not  deemed  material,  clauses  to  the  following  effect  should 
be  inserted: 

That  the  said  B  and  his  heirs  shall  have,  receive  and  take  the 
rents  and  profits  of  the  said  messuages  and  premises,  from  the 
day  of  next,  for  his  and  their  proper  use. 

And  that  if  the  said  conveyance  shall  not  be  executed  by  the 
necessary  parties,  and  the  said  purchase  money  paid  on  or  before 
the  said  day  of  then  and  in  such  case  the  said  B, 

his  heirs,  executors  or  administrators,  shall  from  the  same 
day  of  pay  interest  for  the  said  purchase  money  unto  the 

said  A,  his  executors  or  administrators,  after  the  rate  of 
per  cent  per  arm. 


No.  VII. 

Bratt  v.  Ellis (o),  0.  B.  Mich,  and  Hil.  Terms,  45  Geo.  III. 

John  Goodwin  being  indebted  to  Ellis,  the  defendant,  an 
auctioneer,  deposited  the  title-deeds  of  some  houses  with  hira, 
as  a  security ;  and  gave  him  a  written  authority  to  sell  them  by 
auction,  at  any  time  before  Midsummer  1803.     They  were 

(n)  Vide  supra,  ch.  8,  sect.  2.        (0)  Vide  supra,  p.  40. 
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ac  cordingly  put  up  at  Garra way's;  and  not  fetching  the  sum 
expected,  they  were  bought  in  by  Goodwin.    Ellis  not  being  paid, 
put  up  the  houses  again  in  September  1804,  under  the  usual 
conditions.    The  plaintiff  was  declared  the  highest  bidder  at 
315/.;  paid  a  deposit  of  75/.  and  signed  an  agreement  to  com- 
plete the  contract.    The  defendant  delivered  possession  to  the 
plaintiff,  who  expended  about  10/.  in  repairs ;  and  the  defendant 
Bent  the  deeds  to  the  plaintiff's  attorney,  who  approved  of  the 
title,  and  prepared  a  conveyance;  and  the  defendant  undertook 
to  procure  Goodwin  to  attend  and  execute  the  deed.   Goodwin, 
however,  upon  being  applied  to,  refused  to  complete  the  coo- 
tract,  which  was  made  without  his  authority.      The  plaintiff 
brought  the  present  action  to  recover  the  deposit  money  and 
interest,  and  the  expense  of  perusing  the  abstract,  preparing  the 
conveyance,  &c. ;  and  the  damages  the  plaintiff  had  sustained  by 
losing  such  a  good  bargain.    The  plaintiff  gave  315  /.  for  the 
houses,  and  a  surveyor,  examined  on  his  behalf,  proved  that 
they  were  worth  751  /.    The  defendant  suffered  judgment  to  go 
by  default    Upon  the  execution  of  the  writ  of  inquiry  of  da- 
mages, the  defendant's  counsel  admitted,  that  he  was  liable  to 
repay  the  deposit,  witluinterest,  and  fair  expenses  incurred  in 
investigating  the  title,  &c.    But  as  it  appeared  by  the  declara- 
tion that  the  defendant  was  only  an  auctioneer,  and  Goodwin 
was  the  owner,  he  insisted  that  the  defendant  was  not  answer- 
able for  the  difference  of  value.    The  sheriff,  in  his  charge  to  the 
jury  (which  was  specially  summoned),  said,  it  was  admitted  00 
all  hands,  that  the  deposit  and  interest,  and  expenses,  must  be 
paid  to  the  plaintiff.    With  respect  to  the  demand  for  the  loss 
of  the  bargain,  he  thought,  that  the  demand  was  recoverable; 
for  the  defendant  had  admitted  that  he  had  sold  the  property 
without  authority ;  but  the  amount  of  the  damages  was  in  their 
discretion.    They  would  consider  whether  it  would  have  sold 
for  751  /.     If  they  believe  the  surveyor,  it  would  be  quite  com- 
petent to  give  the  whole,  or  what  they  pleased.     The  jury  re- 
turned a  verdict  for  350/.  being  upwards  of  250/.  as  damages 
for  loss  of  the  bargain.    The  Court  of  Common  Pleas,  however, 
granted  a  rule  to  show  cause  why  the  writ  of  inquiry  should 
not  be  set  aside,  and  the  defendant  let  in  to  plead  in  the  actioo, 
upon  paying  into  Court  the  deposit  money,  and  interest,  and  on 
payment  by  the  defendant  to  the  plaintiff  of  his  costs  occa- 
sioned thereby,  together  with  his  costs  of  the  present  appUcahoo. 
Upon  showing  cause,  the  Court  made  the  rule  absolute;  on 
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payment  to  the  plaintiff  of  the  deposit,  with  interest,  the  costs 
of  investigating  the  title,  and  the  costs  of  the  action,  as  between 
attorney  and  client. 


No.  VIII. 

Jones  v.  Dyke  and  others  (p).  Hereford  Summer  Assizes, 

cor.  Macdonald,  C.  B. 

The  circumstances  of  the  case  were  shortly  these.  Some 
estates  in  Wales  having  been  advertised  for  sale,  the  plaintiff 
came  to  town,  and  after  some  treaty  with  the  defendants,  who 
were  the  auctioneers  employed,  he  agreed  to  purchase  the  estate 
in  question,  at  975/.  and  it  was  agreed  that  he  was  to  pay  the 
deposit  in  nine  days,  and  to  give  his  note  for  it  at  that  date, 
which  he  accordingly  did.  Tuchin,  one  of  the  defendants,  by 
the  desire  of  his  partner  Dyke,  gave  the  plaintiff  a  receipt  for 
the  deposit,  and  signed  a  printed  particular,  which  together 
amounted  to  an  agreement  in  writing. 

In  a  few  hours  after  this  transaction,  Dyke  and  Tuchin  called 
on  a  friend  of  the  plaintiff's  to  acquaint  him  that  they  had  just 
received  a  letter  from  Wales,  stating  that  the  estates  were  sold 
for  more  money,  and  requesting  the  particular  and  receipt  to  be 
returned ;  and  the  plaintiff  refusing  to  relinquish  the  agreement, 
and  having  immediately  returned  to  Wales,  they  by  the  next 
post  sent  to  him  his  note  of  hand,  and  a  particular  signed  by 
him,  both  of  which  he  instantly  returned. 

The  100/.  was  tendered  in  payment  of  the  note,  and  refused : 
the  residue  of  the  purchase  money  was  prepared  in  time,  and 
deposited  at  a  banker^ 

The.  plaintiff  filed  a  bill  in  equity  against  the  owner  of  the 
estate,  and  his  trustees  for  sale,  who  denied  the  authority  of  the 
defendants  to  sell,  in  consequence  of  which  the  plaintiff  was 
advised  to  dismiss  his  bill. 

The  plaintiff  then  brought  an  action  against  the  defendants, 
in  which  he  proved  by  two  witnesses  that  the  estate  purchased 
was  worth  2,117/.  10s.  so  that  he  lost  upwards  of  1,140/.  by 
breach  of  the  agreement. 

It  appearing  that  the  defendants  had  no  authority  to  sell,  the 
plaintiff  had  a  verdict  by  consent,  for  261  /.  the  J«udge  thinking 

(/>)   Vide  supra,  p.  40. 
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the  items  of  which  that  sum  was  composed  reasonable,  bat  the 
plaintiff  did  not  obtain  any  damages  for  the  loss  of  his  bargain. 

The  sum  of  261  /.  was  thus  made  up  : 
Costs  of  the  plaintiff's  solicitor      ------ 

Costs  of  the  trustees  in  equity,  about      -     -     -     - 

Interest  of  975/.  from  April  1804  to  April  1807 
Journies  to  London  and  Llandilo,  about  20  days,! 

horse-hire  and  travelling  expenses  ----/" 
Journey  to  London     ----------       *5  *5  - 

£.260  19  4 


£.  «. 

A 

47  »9 

4 

30    - 

- 

146    5 

- 

21      -    - 


No.  IX. 

Wyatt  v.  Allan{q)f  -Reg.  Lib.  B.  iJ7'J,fol.&,j6. 

The  bill  was  filed  by  Wyatt,  charging  that  he,  as  agent  for  the 
defendant  Allan,  purchased  an  estate  by  auction,  but  that  the 
defendant  having  denied  the  commission,  he  himself  was  forced 
to  complete  the  purchase.  The  purchase  money  was  435/.  The 
defendant  by  his  answer  denied  that  he  employed  the  plaintiff  to 
purchase  the  estate. 

The  Chancellor  directed  an  issue  to  try  the  fact,  and  that  if 
the  jury  found  that  an  authority  was  given  by  Allan,  they  should 
indorse  on  the  postea  to  what  amount  such  authority  extended. 
The  jury  found  that  Allan  did  give  an  authority  to  the  extent  of 
400/.  Upon  the  cause  coming  back  on  the  equity  reserved,  the 
defendant  was  ordered  to  pay  the  plaintiff  the  400/.  and  the 
plaintiff  was  to  assign  the  estate,  and  the  defendant  was  to  pay 
the  costs  both  at  law  and  in  equity. 


No.X. 

Sir  John  Morshead  and  others  v.  Frederick  (r)  and  others. 

Ch.  20th  February  1806. 

Certain  estates  of  the  late  Sir  John  Frederick  were  devised  to 
trustees  upon  trust,  by  mortgage  or  sale  thereof,  to  raise  34,000 1 
for  the  benefit  of  his  two  daughters,  Lady  Morshead  and  Miss 
Thistlethwayte.     Part  of  his  estate  consisted  of  a  house  in  the 

(9)  Vide  supra,  p.  4\.  (r)  Vide  supra,  p.  65. 


APPENDIX.  788 

occupation  of  Smith,  Payne  and  Smith,  the  bankers.     In  1751, 
a  ground  lease  of  this  house  was  granted  for  sixty-one  years,  at 
56/.  a  year.    The  representative  of  the  lessee  assigned  the. lease 
to  Smith  and  Company,  subject  not  only  to  the  original  ground 
rent  of  56/.  a  year,  but  also  to  an  additional  rent  of  210/.     A 
bill  was  filed  for  carrying  the  trusts  of  Sir  John  Frederick's  will 
into  execution.    With  the  approbation  of  all  parties,  the  house 
in  question  was  offered  for  sale,  and  represented  as  subject  to 
the  ground  lease  at  56/.  a  year.     Smith  and  Company  employed 
an  auctioneer  to  enter  into  a  treaty  with  the  plaintiff's  solicitors 
for  the  purchase  of  the  house,  and  he  was  informed  by  them  that 
it  was  subject  to  the  lease  at  56/.  a  year.    The  auctioneer  valued 
the  house  as  being  subject  to  the  lease,  and  to  no  other  rent, 
charge,  or  incumbrance,  at  6,150/.  and  verbally  agreed  with  the 
plaintiff's  solicitors  for  the  purchase  by  Smith  and  Company  of 
the  house  at  that  sum :  the  contract  was  referred  to  the  Master, 
who  approved  of  it,  and  by  an  order  in  the  cause,  Smith  and 
Company  were  directed  to  pay  the  purchase  money  into  Court, 
to  the  credit  of  the  cause,  and  it  was  ordered  that  they  should 
be  let  into  receipt  of  the  rents  from  the  last  quarter  day.    The 
title  was  approved  of  on  behalf  of  the  purchasers,  and  the  money 
was  paid  into  the  Bank  according  to  the  order.    A  few  months 
afterwards,  and  before  the  conveyance  was  executed,  application 
was  made  to  Smith  and  Company  for  payment  of  the  rent  of 
210/.    to  the  person  entitled   to   it.     Upon  this,   Smith  and 
Company  insisted  upon  an  abatement  in  the  purchase  money, 
which  the  plaintiffs  would  not  accede  to.    A  motion  was  then 
made  to  the  Court  by  Smith  and  Company,  that  the  money  paid 
into  the  Bank  might  be  repaid  to  them,  and  the  contract  for  the 
purchase  of  the  house  rescinded.     In  support  of  this  motion, 
the  auctioneer  swore,  that  he  valued  the  house  as  subject  to  the 
56/.  a  year  only,  and  that  he  was  ignorant  of  its  being  subject 
to  any  other  rent  or  outgoing.    The  solicitor  for  Smith  and 
Company  swore,  that  no  notice  was  taken  in  the  abstract  of  the 
lease,  by  which  the  210/.  a  year  was  reserved.     One  of  the 
bankers  swore,  that  when  the  money  was  paid  into  the  Bank, 
and  when  the  valuation  was  made,  he  and  his  partners  believed 
that  the  auctioneer  had  been  made  fully  acquainted  with  all  the 
charges,  whether  consisting  of  rents  or  otherwise,  which  in  any- 
wise affected  the  house ;  and  that  his  not  being  made  acquainted 
with  the  rent  of  210/.  was  occasioned  by  some  undesigned 
omission  or  mistake. 
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In  opposition  to  these  affidavits,  the  solicitor  of  the  plaintiffs 
swore,  that  he  had  been  in  receipt  of  the  rent  of  56  /.  a  year 
nearly  thirty  years,  which  had  been  paid  by  Smith  and  Com- 
pany since  1797*  an(^  ^at  ^e  had  never  heard  that  the  hooae 
was  ever  granted  by  any  under  lease,  or  was  made  subject  U 
any  other  rent  than  the  rent  of  56  L  until  long  after  the  sale  to 
the  bankers.  And  that  upon  inquiry  he  found,  that  the  rent  of 
210/.  had  been  paid  by  the  bankers  themselves  ever  since  they  pur- 
chased the  lease. 

The  motion  came  on  before  Lord  Eldon,  who  expressed  an 
opinion  in  favour  of  the  purchaser's  right  to  rescind  the  coo- 
tract,  but  did  not  decide  the  point.  It  afterwards  came  before 
Lord  Erskine,  who  held  this  to  be  a  proper  case  for  the  inter- 
ference of  equity,  on  the  ground  of  mistake,  and  according^ 
granted  the  motion.  The  circumstance  of  both  rents  being 
payable  by  the  purchasers,  his  Lordship  thought  immaterial,  as 
it  appeared  that  they  had  not  communicated  that  circumstance 
to  their  broker,  and  the  magnitude  of  their  concerns  might 
easily  account  for  the  omission.  It  could  not  be  imagined,  that 
any  man  would  willingly  conceal  such  a  fact  from  a  broker  en- 
ployed  by  him  to  value  any  property  he  wished  to  purchase; 
and  it  was  equally  absurd  to  suppose,  that  if  a  broker,  in  valuing 
any  property,  was  ignorant  of  the  existence  of  an  additional 
rent  of  200  /.  no  relief  lay  against  such  a  mistake  in  a  coart 
of  equity. 


No.  XI. 
Ex  parte  Tomkins(s),  L.  L  Hall,  23d  August  1816. 

A  mortgagee  obtained  an  order  for  sale  of  the  estates  under  a 
bankruptcy.  The  assignees,  without  leave  of  the  Court,  ap- 
pointed several  puffers  to  bid,  and  two  lots  were  knocked  down 
to  them.  Lord  Eldon  determines  that  they  must  be  held  to 
their  bargain,  although  they  swore  that  they  believed  there  was 
no  real  bidder.  And  in  answer  to  an  application,  that  if  there 
should  prove  to  be  a  real  bidder,  the  assignees  might  only  be 
compelled  to  pay  the  price  which  he  bid,  the  Lord  Chancellor 
said,  that  although  it  was  a  hard  case,  they  must  pay  the  sum 
at  which  the  lots  were  knocked  down.    The  order  was  for  a 

(1)  Vide  supra,  p.  66. 
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$ak,  and  they  were  not  authorized  to  bay  the  estate  in ;  their 
biddings  might  have  prevented  the  estate  from  selling  to  a  bond 
fide  bidder,  and  it  was  impossible  for  the  Court  to  say  that  the 
estate  would  not  have  fetched  more  than  the  last  real  bidding, 
if  the  puffer  appointed  by  the  assignees  had  not  afterwards  bid. 
A  majority  of  the  creditors  in  such  a  case  could  not  bind  the  . 
rest,  and  if  assignees  choose  to  act,  they  ought  to  procure  an 
indemnity  from  the  creditors. 


No.  XII. 

Observations  on  the  Annuity  Act  (/). 

To  this  passage  a  note  was  added  in  a  former  edition,  in  which 
it  was  contended  that  the  17  Geo.  III.  c.  26,  commonly  called 
the  Annuity  Act,  extended  to  money  Considerations  only,  not- 
withstanding the  case  of  Crosly  v.  Arkwright,  2  Term  Rep.  603. 
The  authorities  relied  on,  were  Crespigny  v.  Wittenoom,  4  Term 
Rep.  790;  Hutton  t>.  Lewis,  5  Term  Rep.  639;  Ex  parte  Fallon, 
5  Term  Rep.  283 ;  and  Horn  t>.  Horn,  7  East,  529 ;  to  which 
might  be  added,  Doe  v.  Philips,  1  Taunt.  356.  But  the  point 
is  not  now  of  much  importance.  The  decisions  under  the  An- 
nuity Act  had  gone  far  beyond  the  letter,  and  in  many  cases 
even  beyond  the  spirit  of  the  law :  and  perhaps  there  was  not  any 
act  in  the  statute-book  on  which  so  many  cases  had  been  de- 
cided within  any  thing  like  the  same  space  of  time.  The  expense 
of  the  memorial  was  very  considerable,  and  the  effect  of  the 
decisions,  by  increasing  the  risk  of  the  transaction,  drove  fair 
purchasers  out  of  the  market,  and  lowered  the  price  of  life  an- 
nuities ;  first,  because  the  number  of  buyers  was  small ;  and 
secondly,  because  the  purchasers  required  to  be  paid  not  only 
the  common  rate  of  annuity  interest,  but  also  the  value  of  the 
risk  of  the  transaction  being  void  under  the  act.  The  Annuity 
Act,  after  having  been  thirty-five  years  in  operation,  was  re- 
pealed by  the  53  Geo.  III.  c.  141,  except  as  to  annuities  granted 
before  the  passing  of  the  repealing  statute ;  and  other  provisions 
were  substituted  in  lieu  thereof. 

The  first  section  repeals  the  old  act. 

The  second  section  requires,  that  within  thirty  (in  the  old 
met  it  was  twenty)  days  after  the  execution  of  every  deed,  bond, 

(0  Vide  supra,  p.  258. 

3  * 


APPENDIX. 


FORM  OF  ENROLMENT. 


1  1  SS 

8 

1         * 

!  1    S. 

3  s  > 

J    •" 

*l*ffh*l*           i 

£  *"    o        O 

-       1      i; 

a  &  i  -  3  'S 

■  a  &&  !>■ 

K       £        -S   | 

1 
I 

1 

"S'3 

wo                                    ud        hid 

I 

£                           •        a"3 

f  1.  J 

1  1 

■IS*                               1«       Jl'a'l 

3*1 

°           5 

I                                  o         1 

1                       II 

'  788  APPBNMTC.  £"" 

The  great  object  of  this  provision  was  to  give  publicity  to  tl 
transaction,  and  at  the  same  time  to  avoid  unnecessary  expen 
to  the  grantor ;  and  by  the  simplicity  of  the  memorial  to  avc 
if  possible  future  litigation.  As  the  act  passed  the  House 
Commons,  the  memorial  was  required  to  contain  only  fo 
things,  viz.  l.  the  date  of  the  grant;  2.  the  name  of  the  grantc 
3.  the  name  of  the  person  by  whom  the  annuity  was  to  be  ben 
ficially  received ;  and  4.  the  amount  of  the  annuity.  Thestat 
ment  of  the  consideration  was  omitted,  lest  it  should  open  a  do 
to  the  mischiefs  which  the  act  was  intended  to  guard  again* 
The  schedule  stands  as  it  was  amended  in  the  House  of  Lord 
The  nature  of  the  instrument  is  required  to  be  stated,  to  whk 
there  can  be  no  particular  objection,  although  it  is  not  mentionc 
in  the  body  of  the  act.  The  next  amendment  substitutes  tt 
names  of  the  parties  for  the  name  of  the  grantor.  This  seen 
open  to  objection,  for  in  many  cases  it  may  not  appear  who 
the  grantor :  for  example,  if  Richard  is  possessed  of  a  lease  i 
trust  for  Edward,  and  Edward  sells  an  annuity  to  Frederick,  ti 
deed  would,  in  the  ordinary  course,  be  made  between  Richai 
of  the  first  part,  Edward  of  the  seoond  part,  and  Frederick  < 
the  third  part,  and  thus  the  memorial  would  stand ;  from  whic 
it  would  be  inferred  that  Richard  and  not  Edward  was  ti 
grantor.  The  provision  in  the  act,  as  it  passed  the  House  1 
Commons,  was  not  open  to  this  objection.  The  third  colon 
requires  the  names  of  the  parties  simply  to  be  stated,  and  da 
not  seem  to  require  their  additions  to  be  inserted,  but  in  tl 
next  column  where  the  names  of  the  witnesses  are  required, 
blank  is  left  in  the  example,  manifestly  for  the  addiuo 
"  jE.  F.  of  ."     In  complying  with  both  the 

requisitions,  the  additions  of  the  persons  should  be  insert© 
and  this  is  expressly  required  in  the  latter  instance.  This  fourl 
column  was  an  amendment  in  the  Lords.  In  the  late  case< 
Darwin  v.  Lincoln,  5  Barn.  &  Aid.  444,  it  was  held  that 
witness  described  in  the  memorial  as  the  clerk  of  the  attorn* 
was  not  well  described,  because  his  place  of  abode  was » 
stated.  This  led  to  the  passing  of  another  Act  of  Parliamen 
which  will  presently  be  noticed. 

The  memorial  must  contain  the  Christian  name  of  the  sal 

scribing  witness  to  the  securities.     The  initial  of  the  Christiai 

name  is  not  sufficient.     Cheek  v.  Jeffries,  2  Barn.  &  Cress.  1 

and  this  has  been  followed  in  a  late  decision  upon  an  annuit] 

granted  by   Lord    Strathmore.    It  would  be  prudent  to  stati 
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which  of  the  several  executions  the  witnesses  attested.  It  is 
sufficient  to  state,  that  the  annuity  was  granted  for  the  lives  of 
A.  B.  &c.  without  stating  more  than  their  names,  or  adding 
that  the  annuity  was  granted  for  their  joint  lives,  or  the  life  of 
the  survivor,  or  for  a  term  of  years  determinable  on  those  lives. 
Barber  v.  Gamson,  4  Barn.  &  Aid.  281.  Another  amendment 
requires  the  statement  of  the  consideration  and  how  paid.  The 
latter  words  it  was  at  first  thought  might  be  understood,  in  what 
manner,  which  would  lead  to  all  the  inconveniences  intended  to 
be  remedied,  but  it  now  seems  agreed,  that  the  words  are  not 
open  to  that  construction :  the  meaning  is,  that  the  amount  of 
the  consideration  shall  be  stated,  and  whether  paid  in  money, 
notes,  bills,  &c  This  is  clear  from  the  explanation  in  the  act; 
it  need  not  therefore  be  stated  by  or  to  whom  the  money  was 
paid,  and  there  is  now  no  exception  to  the  rule  that  a  payment 
by  an  agent  is  a  payment  by  the  principal.  It  is  observable  that 
the  amendment  requires  the  pecuniary  consideration  or  conside- 
rations to  be  stated.  Perhaps  it  escaped  observation,  that  the 
act  extends  as  well  to  annuities  granted  for  money's  worth,  as 
for  money ;  but  as  the  act  stands,  it  is  clear  that  none  but  money 
considerations  need  be  stated  in  the  memorial.  It  has  been 
decided  in  James  t?.  James,  2  Brod.  &  Bing.  702,  (and  see  Blake 
v.  Attersoll,  2  Barn.  &  Cress.  875;  Tetley  v.  Tetley,  4  Bing.  2 14,) 
that  an  annuity  granted  in  consideration  of  a  conveyance  of  a  life 
interest  in  land  does  not  require  enrolment  The  Court  said  that 
the  words  in  the  tenth  section,  declaring  that  the  act  shall  not 
extend  "  to  any  voluntary  annuity  granted  without  regard  to 
pecuniary  consideration  or  money's  worth,"  import  that  money's 
worth  may,  in  certain  cases,  be  "  a  pecuniary  consideration*' 
within  the  meaning  of  the  act;  as  where  the  grantee  pays  for 
the  annuity  in  part,  or  in  whole,  by  goods  or  merchandize,  with 
a  nominal  or  perhaps  real  value  imposed  upon  them,  to  be  con- 
verted into  money  by  the  grantor,  and  where  the  object  of  the 
grantor  was  to  raise  money,  and  such  appears  to  be  the  real 
nature  of  the  transaction,  however  it  may  be  disguised.  But 
considering  the  second  and  tenth  sections  together,  and  the 
intent  of  the  Legislature  as  it  is  to  be  collected  therefrom,  the 
Court  was  of  opinion  that  the  act  does  not  extend  to  cases  of 
fair  and  bona  fide  sale  of  landed  property,  whether  freehold  fop 
life  or  leasehold  for  term  of  years,  where  the  consideration  in 
part  or  in  whole  may  be  an  annuity  to  be  paid  to  the  vendor. 
In  such  cases,  the  consideration  for  granting  the  annuity,  being 

3  »  3 
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of  a  child,  nor  to  any  annuity  or  rent  charge  second  uponyree- 
holds  or  copyhold  or  customary  lands,  in  Great  Britain  or  Inked, 
or  in  any  of  His  Majesty's  possessions  beyond  ike  seas,  of  equl 
or  greater  annual  value  than  the  said  annuity,  over  and  oboe 
any  other  annuity,  and  the  interest  of  any  principal  snmcharpdv 
secured  thereon,  of  which  the  grantee  had  notice  at  tie  time  oftk 
grant,  whereof  the  grantor  is  seised  in  fee  simple  or  fee  tail  in 
possession,  or  the  fee  simple  whereof  in  possession,  the  grantor  u 
enabled  to  charge  at  the  time  of  the  grant,  or  secured  by  the  acted 
transfer  of  stock  in  any  of  the  public  funds,  the  dividend* 
whereof  are  of  equal  or  greater  annual  value  than  the  said  an- 
nuity ;  nor  to  any  voluntary  annuity  or  rent  charge,  granted  with* 
out  regard  to  pecuniary  consideration  or  money's  worth ;  nor  to 
any  annuity  or  rent  charge  granted  by  any  body  corporate,  or 
under  any  authority  or  trust  created  by  act  of  parliament. 

This  is  copied  from  the  old  act,  with  the  additions  in  italics  i 
the  additions  require  no  explanation,  and,  I  believe,  meet  all  the 
questions  which  arose  on  the  provision  in  the  repealed  act  Ik 
provision  in  the  old  act,  which  excepted  out  of  its  provisions 
annuities  not  exceeding  10/.  was  not  inserted  in  the  new  one. 
The  practice  with  professed  money  lenders  wu  to  split  the  con- 
sideration into  several  parts,  and  make  the  man  wanting  the 
money  grant  10/.  annuities  to  different  persons,  to  the  amount 
agreed  upon.  By  this  plan  they  increased  the  expenses  of  the 
grantor  to  a  considerable  amount,  and  at  the  same  time  avoided 
giving  publicity  to  the  transaction* 

In  considering  the  operation  of  the  new  act,  it  will  be  neoes- 
sary  for  the  reader  to  keep  in  view  the  circumstance,  that  it 
extends  to  annuities,  although  not  exceeding  10/.  and  also  em- 
braces annuities  granted  for  money's  worth.  As  to  the  latter, 
see  James  v.  James,  before  cited. 

In  consequence  of  the  decision  before  referred  to  in  Darwin  v. 
Lincoln,  the  act  of  the  3  Geo.  IV.  c.  99,  was  passed.  By  that 
act,  after  reciting  the  second  section  of  the  act  of  the  53d  of  the 
late  King,  and  that  the  form  or  effect  to  which  such  enactment 
refers  is  expressed  in  several  columns,  at  the  head  of  one  of  which 
are  the  words  "  Names  of  witnesses/'  and  underneath,  as  appli- 
cable to  indentures  of  lease  and  release,  the  letters  and  words, 
"  R  F.  of  "  "  O.  H.  of  ,"  and  as  applicable  to 

a  bond  and  warrant  of  attorney  to  confess  judgment,  the  letters 
••  E.  F."  "  G.  H ."  without  the  word  «  of  f  and  reciting,  that  the 
words  of  enactment  referring  to  such  form  express  only  that  a 
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memorial  of  the  names  of  all  the  witnesses  to  every  such  deed, 
bond,  instrument  or  other  assurance  as  therein  mentioned,  should 
be  enrolled  as  directed  by  the  said  Act,  without  providing  that  any 
description  of  the  witnesses  should  be  given  in  such  memorial, 
except  as  such  form  is  thereby  referred  to ;  and  such  form  does 
not  provide  that  any  description  should  be  added  to  such  names 
except  by  the  addition  of  the  word  "  of"  to  the  letters  "  jB.  JF." 
and  "  6.  if."  as  aforesaid,  as  applicable  to  indentures  of  lease 
and  release ;  and  reciting,  that  in  consequence  of  such  indistinct 
enactment  it  might  be  doubtful  whether  it  was  the  intention  of 
the  Legislature  to  require  any,  or  if  any,  what  description,  to  be 
added  to  the  names  of  witnesses  in  the  memorial  of  any  deed, 
instrument  or  assurance,  to  be  enrolled  as  aforesaid;  and  reciting 
that  a  very  great  number  of  memorials  of  grants  of  annuities  had 
since  the  passing  of  the  said  act  been  enrolled,  in  which  the  names 
of  the  witnesses  to  the  deeds,  instruments  or  assurances  specified 
in  such  memorials,  had  been  inserted  without  the  addition  of  the 
place  of  abode  of  such  witnesses,  and  it  has  been  inferred  from 
the  use  of  the  word  "  of"  after  such  letters  "  jE.  F."  and  after 
such  letters  "  G,  if."  as  aforesaid,  that  it  was  necessary  to  de- 
scribe each  of  such  witnesses  in  such  memorial  as  of  some  place, 
and  in  consequence  thereof  some  grants  of  annuities  made  since 
the  passing  of  the  said  act  had  been,  in  proceedings  in  summary 
applications  to  courts  of  justice  which  could  not  be  reviewed  in 
any  superior  court,  deemed  null  and  void,  on  the  ground  that  no 
description  of  the  place  of  abode  of  the  witnesses  to  some  or  one 
of  the  deeds,  instruments  or  assurances  by  which  such  grants  of 
annuities  had  been  made,  had  been  inserted  in  the  memorials  or 
memorial  thereof  enrolled  as  directed  by  the  said  act ;  and  also 
reciting,  that  doubts  had  been  entertained  whether  the  construc- 
tion so  put  on  the  said  act  is  the  true  construction  thereof,  more 
especially  as  the  same  is  so  far  penal  as  renders  deeds,  instruments 
and  assurances,  of  which  memorials  had  not  been  enrolled  in  pur- 
suance of  the  said  act,  null  and  void ;  and  the  provisions  in  the  said 
act  are  not  so  clear  and  explicit  as  the  same  ought  to  have  been 
under  such  circumstances,  and  the  parties  claiming  under  grants 
of  annuities  might  have  been  thereby  misled  and  induced  to  con- 
ceive that  it  was  not  necessary,  under  the  provisions  of  the  said 
act,  to  insert  in  the  memorial  of  any  deed,  instrument  or  assurance, 
to  be  enrolled  as  aforesaid,  the  place  or  places  of  abode  of  the  wit- 
ness or  witnesses  to  such  deed,  instrument  or  assurance,  or  any 
more  than  the  name  or  names  of  such  witness  or  witnesses,  there 
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being  no  words  in  the  said  act  expressly  requiring  any  more  to  be 
so  inserted,  nor  any  words  from  which  it  could  be  inferred  that 
any  more  was  required  to  be  inserted,  except  the  word  "  of"  after 
the  letters  "  E.  F"  and  "  G.  H"  respectively,  with  reference  to 
one  species  of  assurance,  inserted  in  the  form  of  memorial  before 
mentioned,  and  that  it  was  expedient  to  remove  all  doubts  touch- 
ing the  construction  of  the  said  act  with  respect  to  so  much  of  the 
memorials  required  by  the  said  act  to  be  enrolled  as  relates  to  any 
description  of  the  witness  or  witnesses  to  any  deed,  instrument  or 
assurance ;  it  is  enacted,  that  by  the  said  act  of  the  53d  year  of 
the  reign  of  his  said  late  Majesty  no  further  or  other  description 
of  the  subscribing  witness  or  witnesses  to  any  deed,  bond,  instru- 
ment or  other  assurance,  whereby  any  annuity  or  rent-charge  is  or 
may  be  granted,  is  required  in  the  memorial  thereof,  besides  the 
names  of  all  such  witnesses ;  and  so  the  said  act  shall  be  deemed, 
construed  and  taken.     See  St.  John  v.  Champneys,  1  Bingham, 
77.    And  by  the  same  act  (a),  after  reciting  that  doubts  had  also 
arisen  whether  under  the  said  act  of  the  53d  year  of  the  reign  of 
his  said  late  Majesty  the  omission  to  enrol  a  memorial  of  any  of 
the  assurances  for  securing  any  annuity  or  rent  charge  did  not 
vitiate  the  whole  transaction,  notwithstanding  the  enrolment  of 
a  memorial  of  another  deed,  bond,  instrument  or  other  assurance 
granting  the  same  (1);  and  that  it  was  also  expedient  to  remove 
such  doubts,  it  was  enacted  and  declared  that  every  deed,  bond* 
instrument  or  other  assurance  granting  any  annuity  or  rent  charge, 
and  of  which  a  memorial  shall  have  been  or  shall  be  duly  enrolled 
pursuant  to  the  said  act,  notwithstanding  the  omission  to  enrol 
toy  other  deed,  bond,  instrument  or  assurance  for  securing  such 
annuity  or  rent-charge,  shall  be  valid  and  effectual  according  co 
the  intent,  meaning  and  true  effect  thereof,  notwithstanding  a 
memorial  of  any  other  deed,  bond,  instrument  or  assurance  for 
securing  the  same  annuity,  shall  not  have  been  duly  enrolled 
pursuant  to  the  said  act. 

And  by  the  same  act  it  is  provided  (ft)  and  enacted,  That 
nothing  in  the  said  act  contained  shall  extend  to  give  any  other 
force  or  validity  to  any  deed,  bond,  instrument  or  other  assurance 
of  which  a  memorial  shall  have  been  duly  enrolled  as  aforesaid, 
than  such  deed,  bond,  instrument  or  other  assurance  would  have 

(a)  Sect.  2.  (6)  Sect.  3. 

(I)  This  is  singular;  for  the  former  act  expressly  authorizes  every  security 
to  be  cancelled. 
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had  if  any  deed,  bond,  instrument  or  other  assurance  for  securing 
the  same  annuity,  of  which  a  memorial  shall  not  have  been  duly 
enrolled,  had  never  been  executed. 

And  by  the  said  act  it  is  also  provided  (c)  and  further  enacted, 
that  the  said  act  shall  not  extend  or  be  construed  to  extend  to 
revive  or  give  effect  to  any  deed,  bond,  instrument  or  other 
assurance,  whereby  any  annuity  or  rent-charge  hath  been  already 
granted,  so  far  as  the  same  hath  been  adjudged,  declared,  treated 
or  deemed  void  by  any  judgment,  decree,  action,  suit  or  proceed- 
ing at  law  or  in  equity,  or  by  any  act  or  deeds  of  the  parties 
thereto,  or  by  any  other  legal  or  equitable  means  whatsoever ;  nor 
shall  the  said  act  affect  or  prejudice  any  suit  or  proceeding  at  law 
or  in  equity  commenced  on  or  before  the  31st  day  of  May  1822, 
and  now  depending,  upon  the  ground  of  an  alleged  defect  in  the 
memorial  thereof  in  not  describing  the  witnesses  thereto  otherwise 
than  by  his  her  or  their  name  or  names,  for  avoiding  any  such 
deed,  bond,  instrument  or  other  assurance. 


No.  XIII. 
Coussmaker  v.  Sewell  (d),  Ch.  $th  May  1791. 

In  this  cause  it  was  referred  to  Master  Greaves  to  see  if  a 
good  title  could  be  made  to  the  estate  in  question.  An  abstract 
was  delivered.  It  appeared  by  it,  that  William  Perkins,  an  an- 
cestor of  the  vendor,  had  made  a  settlement  of  his  estate  in  the 
year  1705;  but  neither  the  settlement  itself,  nor  any  copy  or 
abstract  of  it,  could  be  produced,  and  the  contents  of  it  were 
totally  unknown.  In  1751  a  fine  was  levied  by  Mr.  Perkins 
and  his  eldest  son;  and  in  1763  a  recovery  was  suffered,  in 
which  Mr.  Perkins  and  his  second  son  (the  eldest  son  being 
then  dead)  joined  in  making  a  tenant  to  the  pracipe,  and  the 
second  son  was  vouched.  The  estate  was  mortgaged  in  1 759, 
and  the  title  was  then  approved  of  by  Mr.  Serjeant  Hill ;  and 
from  the  wording  of  his  opinion,  it  was  collected,  that  the  set- 
tlement of  1705  was  then  before  him.  Supposing  the  limita- 
tions in  the  settlement  of  1705  to  have  been  to  the  sons  of  that 
marriage  successively  in  tail  male,  those  estates-tail,  and  the 
remainders  expectant  upon  them  (if  any)  were  completely  barred 
by  the  fine  and  recovery. 

(c)  Sect.  4.  (<0  Vide  supra,  p.  399. 
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tion  of  redemption*  it  should  be  lawful  for  the  said  defendant, 
Edward  Day,  to  sell  the  said  leasehold  premises  for  the  best 
price  that  could  be  reasonably  gotten  for  the  same ;  and  to  reim- 
burse himself  the  costs,  charges  and  expenses  relating  to  such 
sale ;  and  afterwards  to  re-purchase  the  said  2,000  /.  3  per  cent 
consolidated  Bank  annuities,  or  such  part  thereof  as  should  re- 
main due  or  untransferred ;  and  the  overplus  of  the  monies  to 
arise  by  the  said  sale,  if  any,  to  pay  to  the  said  Thomas  Wardell, 
his  executors,  administrators  or  assigns.  And  the  said  Thomas 
Wardell  did,  by  the  said  indenture,  covenant,  that  in  case  of  any 
sale  pursuant  to  the  power  aforesaid,  he  the  said  Thomas  Wardell, 
his  executors  or  administrators,  would  join  and  concur  therein, 
and  execute  any  assignment  to  the  purchaser  or  purchasers  of 
the  said  premises,  with  the  usual  covenants  for  the  title  thereto ; 
or  do  any  reasonable  act  confirming  such  sale.  But  that,  never- 
theless, it  should  not  be  necessary  that  the  joining  of  the  said 
Thomas  Wardell  in  any  such  sale  or  conveyance,  should  be  es- 
sential to  perfect  the  title,  the  same  being  intended  only  for  satis- 
faction of  such  purchaser  or  purchasers. 

Default  was  made  in  transferring  the  stock,  and  Day,  who 
was  a  trustee,  by  Sharpens  directions,  put  up  the  premises  for 
sale  by  public  auction,  at  which  sale  the  plaintiff  became  the 
purchaser. 

The  plaintiff's  attorney  prepared  a  draft  of  the  assignment,  in 
which  he  made  Day  the  mortgagee,  Sharpe  the  cestui  que  trust, 
and  Wardell  the  mortgagor,  parties ;  but  Wardell  the  mortgagor 
having  refused  to  execute  the  assignment,  the  plaintiff  filed  bis 
bill  against  Day,  Sharpe  and  Wardell,  for  a  specific  performance 
of  the  contract  for  sale. 

To  this  bill  the  defendants  put  m  their  answers,  and  Wardell 
stated  that  he  resisted  the  sale,  as  having  been  made  without  his 
consent,  and  at  an  undervalue ;  but  before  any  proceedings  were 
had,  Wardell  became  a  bankrupt,  and  in  consequence  thereof  a 
supplemental  bill  was  filed  against  his  assignees. 

The  cause  coming  on  to  be  heard  the  15th  of  November  180*, 
the  Chancellor  decreed  that  the  plaintiff's  bills  should  be  dis- 
missed as  against  the  defendants,  Thomas  Wardell,  and  his  as- 
signees, with  costs,  to  be  taxed  by  die  Blaster.  And  it  was  also 
decreed,  that  the  agreement  entered  into  by  the  plaintiff  with 
the  defendants  William  Sharpe  and  Edward  Day,  for  the  pur- 
chase of  the  premises  in  question,  should  be  carried  into  execu- 
tion.   And  that  upon  the  plaintiff  paying  unto  the  said  de- 
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case  as  the  other;  and  that,  in  the  present  case,  thirteen  years 
had  passed  between  the  death  of  the  husband  and  the  bill  filed 
for  a  redemption.  This  was  on  a  supposition  she  could  prove 
her  infancy  at  the  time  of  her  marriage ;  for  if  she  was  then  of 
full  age,  my  Lord  Chancellor  said,  the  time  would  attach  and  run 
out  against  her,  notwithstanding  the  subsequent  marriage,  and 
then  she  would  be  put  off  from  all  possibility  of  relief,  for  there 
would  be  near  forty  years  possession  against  her  unaccounted 
for.  By  statute  21  Jac.  I.  c.  16,  persons  having  any  right  or 
title  of  entry  must  enter  within  twenty  years  after  titles  accrued ; 
but  the  title  of  infants,  femes  covert,  &c.  are  saved,  so  as  they 
commence  their  suits  within  ten  years  after  the  imperfection 
removed. 

This  cause  coming  on  again  the  same  term,  was  ended  by 
consent  of  the  parties :  but  Lord  Chancellor  Talbot  spoke,  how- 
ever, in  this  case,  to  this  effect :  A  peaceable  and  quiet  possession 
for  a  long  time  weighs  greatly  with  me  in  all  cases.  The  foun- 
dation which  the  Court  goes  on  in  cases  of  the  like  nature  with 
the  present,  is  not  any  presumption,  that  after  a  long  space  of 
time  the  party  has  deserted  his  right ;  but  to  quiet  and  secure 
mens  possession,  which  is  very  reasonable  to  be  done  after 
twenty  years  time,  without  some  very  particular  circumstances : 
and  for  this  cause  a  court  of  equity  has  generally  acted  in  con- 
formity to  the  statute  of  limitations.  Whether  the  present 
plaintiff  was  an  infant  at  the  time  of  her  marriage  is  to  me  very 
doubtful ;  but  taking  it  she  was  then  an  infant,  as  the  Court  has 
not  in  general  thought  proper  to  exceed  twenty  years,  where 
there  was  no  disability,  in  imitation  of  the  first  clauses  of  the 
statute,  so  if  I  had  been  forced  to  have  made  a  decree  in  the 
present  case,  I  should  have  been  of  opinion,  that  after  the  dis- 
ability removed,  the  time  fixed  for  prosecuting  in  the  proviso, 
which  is  ten  years,  should  also  have  been  observed :  for  the 
proviso  containing  an  exception  of  several  cases  out  of  the  pur- 
view of  the  statute,  if  the  parties  at  law  would  avail  themselves 
by  the  proviso,  they  must  take  it  under  such  restrictions  as  the 
Legislature  hath  annexed  to  it,  and  that  is,  to  sue  within  ten 
years  after  the  impediment  ceases.  Why  should  not  the  same 
rule  govern  in  equity?  I  think  there  is  great  reason  that  it 
should.  The  persons  who  are  the  subject  of  the  proviso  are  not 
disabled  from  suing,  they  are  only  excused  from  the  necessity 
of  doing  it  during  the  continuance  of  a  legal  impediment ;  there- 
fore when  that  difficulty  is  removed,  and    nobody  can  say 
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how  long  it  may  last,  the  time  allowed  after  audi  mipsdiimit 
removed  for  their  further  proceedings  should  be  shortened.  If 
they  would  excuse  a  neglect  under  the  first?  part  of  the  proviso, 
should  they  not  do  it  upon  the  terms  such  excuse  is  given?  If 
I  had  given  my  opinion  on  this  case  I  should  have  diimiwJ 
the  bill.  __5_=a=B===B 

No.  XVI. 
The  King  against  John  Smith,  Esq.  (a),   Serjeant*   Inn  HmR, 

March  a,  1804. — The  Judgment  of  the  Court,  a*  delivered  by 

the  Lord  Chief  Baron. 

This  case  of  the  King  against  Smith  has  occupied  a  great  deal 
of  the  attention  of  the  Court,  and  that  in  a  great  degree  owing 
to  the  prodigiously  extensive  consequences  that  it  may  have 
according  as  it  is  decided  in  the  one  way  or  the  other.  We  were 
therefore  anxious  to  search  in  order  to  find  out  what  materials 
existed  on  the  subject.  After  all  the  pains  we  could  take,  we 
find  them  to  be  but  few.  We  have  found  no  decision  or  autho- 
rity similar  in  its  terms  to  the  present  case ;  and  the  coose- 
quence  of  that  is,  where  we  can  find  principles  laid  down,  we 
must  be  governed  by  them  in  the  absence  of  every  direct  pre- 
cedent on  the  subject.  The  magnitude  of  the  question  is  very 
considerable,  because,  on  the  one  hand,  from  some  instances  of 
persons  in  the  service  of  government,  and  who  have  been  in- 
trusted with  the  public  money,  I  have  experience  enough  to 
say,  that  the  ingenuity  exercised  by  them  may  be  such  as  not 
to  make  it  very  difficult  to  avail  themselves  of  their  situation,  and 
to  render  it  no  easy  matter  to  make  them  responsible;  on  the 
other  hand,  it  puis  those  who  make  purchases  from  persona  is 
such  a  situation  in  a  very  unpleasant  and  precarious  situation,  if 
the  lands  or  goods  so  purchased  may  be  extended.  In  this 
view  the  question  is  of  very  great  importance.  The  stake  in 
the  present  instance  is  next  to  nothing ;  but  the  decision  wiH 
be  such  as  will  govern  multitudes  of  cases  that  exist,  aid  I 
believe  many  to  efcist  of  the  same  sort. 

This  case  arises  on  an  extent  that  was  issued  against  hhn 
Montresor,  Esq.  late  engineer  in  the  service  of  government,  in 
North  America,  who  owed  vast  sums  to  government.  It  was 
found  that  a  great  balance  remained  in  his  hands  which  he  kid 
not  accounted  for.  The  extent  issued  to  the  sheriff  of  Kca*- 
tfcat  you  diligently  inquire  what  lands  awl  tenements,  ad!  of 

(a)  Fftfc  supra,  p.  449,  449.  n.  451.  453. 


APPENDIX.  801 

what  yearly  value,  the  said  John  Montresor  had  in  your  bailiwick 
on  the  28th  of  September,  in  the  eighteenth  year  of  our  reign, 
when  the  said  John  Montresor  first  became  indebted  to  us  in 
the  said  money,  or  at  any  time  after ;  in  the  common  language. 

An  inquisition  is  returned  of  course,  and  in  the  inquisition  it 
is  stated  that  the  sheriff  seized,  &c. 

Without  going  minutely  into  all  the  circumstances  of  this 
case,  I  believe  I  can  state  from  memory,  the  leading  facts  upon 
which  the  question  depends.  The  property  now  in  question, 
which  consists  of  a  small  messuage,  and  of  some  closes  of  land, 
originally  belonged  to  a  Mr.  Thompson.  He  being  seised  of 
this  property  demised  it  for  the  full  term  of  five  hundred  years : 
the  residue  of  this  term  was  afterwards  assigned  to  Ann  Carter ; 
and  last  of  all  to  John  Smith,  the  present  defendant,  in  trust. 
And  in  1795,  Mr.  Smith  purchased  the  reversion  of  General 
Montresor,  he  being  then  seised  of  this  property  in  his  demesne 
as  of  fee  subject  to  this  term  of  five  hundred  years ;  and  at  the 
time  of  the  purchase  Mr.  Smith  had  no  notice  of  any  debt  that 
had  been  incurred  by  John  Montresor  to  the  King. 

This  is  the  short  state  of  the  case,  and  I  believe  it  is  all  that 
is  necessary :  and  the  question  then  is,  whether  this  outstanding 
term,  which  is  held  in  trust  for  Mr.  Smith,  does  or  does  not 
protect  him  against  the  claim  of  the  Crown  ? 

The  argument  on  behalf  of  Mr.  Smith  turned  almost  entirely 
on  the  statute  of  uses  in  courts  of  equity,  and  besides  that  on 
the  doctrine  laid  down  in  Willoughby  against  Willoughby,  which 
has  never  been  shaken,  and  which  I  hope  never  will.  I  take 
that  now  to  be  a  leading  decision,  never  to  be  departed  from  in 
cases  between  subject  and  subject. 

In  answer  to  this  case,  made  on  the  part  of  the  defendant, 
irrefragable  as  between  subject  and  subject,  in  answer  to  this 
case,  it  was  argued,  that  the  case  of  the  Crown  is  essentially 
different  from  that  of  the  subject ;  and  as  far  as  we  are  furnished 
with  light  on  this  subject,  it  does  seem  that  the  case  of  the 
Crown  is  essentially  different. 

In  the  first  place,  we  find  from  a  variety  of  authorities,  that 
lands  or  goods  in  the  hands  of  debtors  or  accountants  to  the 
Crown,  or  in  the  hands  of  those  who  are  debtors  to  the  debtors 
of  the  Crown,  or  which  are  held  in  trust  for  them,  or  to  their 
use,  are  most  clearly  the  subject  of  an  extent. 

Further,  we  find  in  PI.  Com.  321,  in  the  great  case  of  the 
mines  in  the  hands  of  the  Crown,  there  was  a  great  number  of  the 

3* 
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king's  debtors  brought  into  the  Court  of  Exchequer,  and  there 
the  Court  held,  that  lands  which  had  belonged  to  the  king's 
debtors,  which  had  been  their  property  after  they  had  so  become 
debtors  to  the  Crown,  were  subject  to  the  seizure  of  the  king, 
into  whatever  hands  they  afterwards  came,  whether  by  descent, 
purchase  or  otherwise.    Among  other  cases  there  cited,  is  that 
ef  Sir  Wm.  Seyntloo,   who   married   the  widow  of  Sir  Wm. 
Cavendish,  who  was  treasurer  of  the  household.    Sir  Wm.  Seynt- 
loo and  his  lady  were  returned  terre-tenants,   in  right  of  the 
wife,  of  certain  land  which  was  Sir  Wm.  Cavendish's,  and  were 
called  into  the  Court  of  Exchequer,  and  made  accountable  fcr 
the  arrears  due  to  the  queen  for  Sir  William's  office.    See  Dyer, 
224  and  225.     It  appears  from  the  case,  that  after  Sir  William 
Cavendish  became  indebted  to  the  Crown,  he  purchased  dims 
lands,  and  afterwards  aliened  them,  and  took  back  an  estate 
therein  to  himself  and  his  wife,  and  afterwards  died  without 
rendering  any  account,  and  the  terre-tenants  (as  I  have  jut 
stated)  of  the  land  were  charged  to  answer  to  Queen  Elizabeth 
for  the  arrears.    These  lands  might  have  been  seized  in  the  hands 
of  Sir  William,  and  for  the  same  reason  they  might  be  seized  in 
the  hands  of  every  one  who  came  under  him. 

In  2  Roll.  Ab.  156,  the  difference  is  stated  between  the  effect 
of  a  sale  of  land  by  a  debtor  to  the  Crown,  when,  that  sale  took 
place  before  he  became  a  debtor,  and  a  sale  afterwards.  In 
Dyer,  160,  there  is  the  case  of  one  Thomas  Favell,  who  was 
a  collector  of  the  fifteenth  and  tenth.  He  was  indebted  to  the 
Crown,  and  being  seised  of  certain  lands  in  fee  simple,  and  having 
divers  goods  and  chattels,  die  intromissions  de  collection*  et  h+ 
tione,  of  the  fifteenth  and  tenth  aforesaid,  in  extremity  of  illness 
aliened  his  tenements,  goods  and  chattels,  to  divers  persons, 
and  died  without  heir  or  executor,  and  process  was  issued 
against  the  terre-tenants,  and  possessors  of  the  goods  and  chat- 
tels, to  account  for  the  collection  aforesaid,  and  to  answer  and 
satisfy  the  king  thereof,  &c. ;  and  this  by  the  advice  of  the 
Chancellor  of  England,  and  the  Chief  Justice  of  England,  and 
the  other  Judges  of  either  bench.  It  is  therefore  clear,  beyond 
all  doubt,  that  the  land  itself  may  be  extended,  into  wh&tefer 
hands  that  land  may  have  been  aliened. 

The  next  step  which  we  find  in  a  matter  of  this  kind,  is  the 
doctrine  which  is  laid  down  in  Sir  Edward  Coke's  case,  and 
which  is  mentioned  afterwards  by  Lord  Hale  in  deciding  another 
case,  which  I  shall  state  by  and  by.     This  case  of  Sir  Edward 
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Cake  being  of  great  consequence,  the  Master  of  the  Court  of 
Wards  was  assisted  by  four  of  the  Judges  in  the  hearing  and 
debating  of  it ;  and  after  many  arguments  at  the  bar,  the  said 
four  Judges  argued  the  same  in  court,  viz.  Dodderidge,  one  of 
the  Justices  of  the  King's  Bench  ;  Tanfield,  Lord  Chief  Baron 
of  the  Exchequer ;  Hobart,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas ;  and  Ley,  Lord  Chief  Justice  of  his  Majesty's 
Court  of  King's  Bench. 

First  of  all  I  would  draw  your  attention  to  this  point,  that  this 
is  an  infinitely  stronger  case  than  any  of  those  I  have  stated. 
In  general  the  debtor  to  the  Crown  was  at  one  time  in  possession 
of  the  land  himself;  but  in  this  case  the  king's  accountant  never 
had  the  land  in  him,  the  land  and  debt  never  centered  in  the 
accountant  to  the  Crown. 

The  case  in  effect  was  this  : — Queen  Elizabeth,  by  her  letters 
patent,  did  grant  to  Sir  Christopher  Hatton  the  office  of  remem- 
brancer and  collector  of  the  first  fruits  for  his  life,  habendum  to 
him  after  the  death  or  surrender  of  one  Godfrey,  who  held  the 
said  office,  then  in  possessiom :  Sir  Christopher  Hatton  being 
thus  estated  in  the  said  office  in  reversion,  and  being  seised  in 
fee  simple  of  divers  manors,  lands  and  tenements,  did  covenant 
to  stand  seised  of  his  lands,  &c.  unto  the  use  of  himself  for  life, 
and  afterwards  to  the  use  of  J.  Hatton,  his  son,  in  tail,  and  so 
to  his  other  sons  in  tail,  with  remainder  to  the  right  heirs  of 
J.  Hatton  in  fee,  with  proviso  of  revocation,  at  his  pleasure,  dur- 
ing his  life.  Godfrey,  the  officer  in  possession,  died,  and  Sir 
Christopher  Hatton  became  officer,  and  was  possessed  of  the 
office,  and  afterwards  he  became  indebted  to  the  queen  by 
reason  of  the  said  office  ;  and  the  question  in  this  great  cause 
was,  whether  the  manors  and  lands  which  were  so  conveyed  and 
settled  by  Sir  Christopher  Hatton,  might  be  extended  for  the 
said  debt  due  to  the  queen,  by  reason  of  the  proviso  and  revoca- 
tion in  the  said  conveyance  of  assurance  of  the  said  manors  and 
lands.  The  debt  due  to  the  queen  was  assigned  over,  and  the 
lands  were  extended,  and  the  extent  came  to  Sir  Edward  Coke ; 
and  the  heir  of  John  Hatton  sued  in  the  Court  of  Wards  to  make 
void  the  extent;  and  it  was  agreed  by  the  said  four  Justices,  and 
so  it  was  afterwards  decreed  by  Cranfield,  Master  of  the  Court 
of  Wards,  and  the  whole  Court,  that  the  said  manors  and  lands 
were  liable  to  the  said  extent. 

The  Judges  on  that  occasion  cite  a  great  number  of  cases,  and 
aome  of  them  go  a  great  deal  farther  than  I  could  have  well 
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expected.  I  shall  just  mention  two  or  three  of  than,  and  it  will 
be  unnecessary  to  state  more.  One  of  the  cases  there  cited  is, 
that  of  Walter  de  Chirton,  customer,  who  was  indebted  to  the 
king  18,000/.  for  the  customs,  and  purchased  lands  with  the 
king's  money,  and  caused  the  feoffor  of  the  lands  to  enfeoff 
certain  of  his  friends,  with  an  intent  to  defraud  and  deceive  the 
king ;  and  notwithstanding  he  himself  took  the  profits  of  the 
land  to  his  own  use,  and  those  lands  upon  an  inquisition  were 
found,  and  the  value  of  them,  and  returned  into  the  Exchequer, 
and  there,  by  judgment  given  by  the  Court,  the  lands  were 
seized  into  the  king's  hands,  to  remain  there  till  he  was  satisfied 
the  debt  due  to  him ;  and  yet  the  estate  was  never  in  him;  bat 
because  he  had  a  power  (to  wit),  by  subpoena  in  chancery,  to 
compel  his. friends  to  settle  the  estate  of  the  lands  upon  him, 
therefore  they  were  chargeable  to  the  debt.  See  Dyer,  160. 
Walter  de  Chirton,  in  that  case,  never  was  seised  of  the  said 
lands ;  Chirton  had  no  remedy  in  law  to  have  the  lands,  bat  his 
remedy  was  only  in  a  court  of  equity. 

Another  case  is  that  of  Philip  Butler,  who  was  sheriff  of  t 
county;  and  being  indebted  to  the  king,  his  feoffees  were  charge- 
able to  the  king's  debt  by  force  of  the  word  habuit,  for  hatmk 
the  lands  in  his  power.  In  Morgan's  case,  it  was  adjudged,  that 
lands  purchased  in  the  names  of  his  friends  to  his  use,  were 
extendable  for  a  debt  due  by  him  to  the  king. 

There  are  several  other  cases  cited  in  Sir  Edw.  Coke's  case, 
and  which  are  also  mentioned  by  Lord  Hale  in  the  case  to  which 
I  have  already  alluded.  In  a  great  many  of  these  cases,  the 
lands  that  were  seized  for  the  payment  of  debts  due  to  the  Crown 
had  been  held  in  trust  for  the  king's  debtors;  and  it  was  no 
objection  that  the  legal  estate  was  not  in  them.  The  ground  of 
decision  there  was,  that  they,  by  an  act  of  their  own,  might  at 
any  time  reduce  it  into  possession ;  they  had  it  in  their  power, 
v».  by  a  subpoena  in  chancery,  &c.  to  compel  their  friends  to 
settle  the  estate  of  the  lands  upon  them,  and  therefore  they 
were  made  chargeable  to  the  debt. 

This  being  an  outstanding  term  held  in  trust,  it  is  analogous 
to  all  the  cases  of  uses  and  trusts.  It  was  held  there  to  be  no 
objection,  that  the  legal  estate  was  not  in  him,  because  it  was  in 
his  power,  by  an  act  of  his  own,  to  reduce  it  into  possession. 

But  the  case  that  comes  nearest  to  the  present  is  that  of  the 
Attorney-general  against  Sir  George  Sands. 

Upon  an  information  exhibited  here,  aad  proceedings  upon  it* 
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a  case  was  mack  and  stated,  which  was  to  this  effect,  viz.  Sir 
R.  Freeman  purchased  lands  for  the  term  of  ninety-nine  years, 
in  his  own  name,  and  afterwards  purchased  the  inheritance  of 
the  same  lands  in  trust,  and  then  by  his  will  disposed  of  these 
lands  to  the  sons  of  Sir  George  Sands,  his  grand-children,  born, 
or  which  should  be  born  in  his  life-time,  and  directed  convey- 
ances to  be  made  accordingly  by  his  trustees,  and  died.  At 
that  time  Sir  George  Sands  had  two  sons,  Freeman  and  George, 
and  Freeman  died ;  and  after  the  death  of  Sir  Ralph,  Sir  George 
had  another  son,  Freeman,  who  killed  his  brother  George,  for 
which  he  was  attainted  and  executed,  and  no  conveyances  were 
made  by  the  trustees,  pursuant  to  Sir  Ralph  Freeman's  will ; 
and  the  questions  hereupon  were  two:  1st,  Whether,  as  this 
case  is,  the  term  for  years  was  forfeited  ?  adly,  Whether  or  no 
the  inheritance  in  trust  was  forfeited  ? 

The  result  in  this  case  was,  that,  inasmuch  as  there  did  not 
appear  to  be  a  tenure,  there  could  be  no  forfeiture  for  the  felony ; 
because  to  a  forfeiture  for  felony,  and  to  an  escheat,  a  tenure  is 
requisite,  and  therefore  judgment  was  afterwards  given  quod 
defendens  eat  inde  sine  die. 

This  case  of  Sir  George  Sands  is  reported  in  Hardres,  488, 
and  also  in  Freeman.  I  mention  this  case  with  greater  confi- 
dence, because,  though  Lord  Mansfield,  in  the  case  of  Burgess 
against  Wheate,  1  Blackst.  Rep.  123,  observes,  in  delivering  his 
judgment,  that  it  was  a  family  business,  and  that  the  circum- 
stances of  Sir  Geo.  Sands'  case  were  compassionate ;  yet  I  have 
the  authority  of  Lord  Keeper  Henley  for  saying  it  was  decided 
on  great  principles  of  law. — Having  this  authority  with  me  at 
this  great  distance  of  time,  I  conceive  it  gives  it  the  description 
I  have  now  mentioned. 

Hale,  Chief  Baron,  says,  there  is  no  question  concerning  the 
forfeiture  of  the  fee  simple  in  trust,  for  that  must  arise  by 
escheat,  and  there  can  be  no  escheat,  but  pro  defect u  tenentis. 
But  here  is  a  tenant  in  esse.  If  the  offence  committed  had  been 
treason,  then  there  might  have  been  a  question,  whether  the 
inheritance  in  this  case  should  be  forfeited,  in  respect  that  the 
rent  and  tenure  have  a  continuance.  But  whether  Sir  George 
Sands  shall  hold  the  land  discharged  of  the  lease,  or  that  the 
king  shall  have  the  term,  is  the  sole  doubt.  The  king  does  not 
gain  an  interest  in  a  trust  by  forfeiture,  as  he  does  in  debt ;  for 
there  the  interest  of  the  bond  passes  to  the  king,  and  process 
lies  to  execute  it  in  the  king's  own  name.    And  it  is  question- 
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able,  whether  the  king  can  have  this  in  point  of  prerogative,  in 
case  of  felony ;  though  perhaps  more  might  be  said,  if  the  cue 
had  been  treason.  It  is  the  intention  of  the  party  that  creates 
and  governs  uses  and  trusts ;  and  therefore  a  lease  shall  be 
deemed  to  attend  the  inheritance,  if  it  appears  the  parties  in- 
tended it  should  do  so,  as  here  it  does ;  and  then  it  is  no  mote 
than  a  shadow,  an  accessary  to  it,  for  otherwise  it  would  not  be 
attendant  on  it.  And  then  it  cannot,  in  this  case,  go  to  the 
felon,  but  to  the  administrator  of  George,  the  son*  .And  here 
they  are  consolidated  by  the  intention  of  the  will,  which  directs 
that  the  trustees  shall  make  conveyances  accordingly.  Nor  it 
it  kept  on  foot,  but  only  to  avoid  mesne  incumbrances,  which 
might  affect  the  inheritance.  And  this  appears  to  have  been 
the  intention  of  the  parties  when  the  fee  was  purchased,  and 
therefore  the  lease  ought  to  go  with  the  fee ;  and  in  the  cases  of 
leases  for  years  in  trust,  that  have  been  forfeited,  fraud  was  the 
ground  of  it  in  the  cases  that  have  been  cited. 

Lord  Hale  says  on  another  occasion,  (for  this  case  was  twice 
spoken  to  by  the  Court,)  I  agree,  that  in  the  case  of  the  king's 
debtor,  lands  in  trust  for  him  in  fee  simple  are  liable  to  the 
king's  debt  by  the  common  law,  per  cursum  scaccarii,  which 
makes  the  law  in  such  cases ;  and  this  appears  by  precedents 
temp.  Henry  VI. ;  and  before  4  Henry  VII.  a  trust  or  use  was 
liable  to  a  statute ;  and  that  is  the  reason  of  Chirton's  case  in 
50  Ass.  And  it  was  held,  in  Sir  Edward  Coke's  case,  in  Curia 
Wardorum,  that  if  the  king's  debtors  have  a  power  of  revocation, 
that  makes  them  liable  to  the  king's  debt;  and  that  was  the 
reason  of  Babington's  case,  in  Curia  Wardorum,  in  30 Car.;  and 
of  Hoad's  case,  in  Pasch.  4  Jac.  where  lands  in  trust  for  a  recu- 
sant were  subjected  to  the  debt  of  20 1,  per  mensem :  so,  in 
41  Eliz.,  Babington's  case,  a  trust  liable  to  a  debt  imprest,  be- 
cause cestui  que  trust  has  a  profit  by  it,  but  that  is  a  special 
case,  and  grounded  on  a  special  course  in  the  Exchequer.  He 
proceeds  to  state  many  other  cases,  which  I  think  it  unnecessary 
to  mention. 

If  you  take  the  converse  of  this  case,  I  think  it  will  make  it 
still  more  clear.  The  reason  why  the  term  was  not  forfeited, 
was,  because  the  inheritance  thereof  was  not  forfeited;  but  if 
the  inheritance  had  been  forfeited,  the  term  must  have  been  for- 
feited. In  deciding  according  to  the  course  of  the  common  law, 
I  therefore  think  it  clear  that  an  outstanding  term  cannot  defeat 
the  king's  process  by  extent.  In  courts  of  equity  it  has  been 
said  that  a  purchaser  without  notice  is  a  person  favoured  by 
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that  Court.  PerhapB  it  may  be  a  sufficient  answer  to  say,  that 
in  the  present  instance  we  are  not  in  a  court  of  equity.  The 
question  is,  What  ought  to  be  our  decision  according  to  the 
common  law  ?  This  question  could  not  be  decided  in  a  court 
of  equity :  they  could  not  sue  for  a  decree.  When  a  court  of 
equity  is  resorted  to,  and  this  is  the  situation  of  the  parties,  the 
Court  does  nothing  but  stand  neuter  between  such  parties,  and 
leaves  them  to  make  the  most  of  it. 

Now,  therefore,  I  think,  on  the  whole,  in  the  first  place,  the 
land  is  chargeable  that  has  been  in  the  hands  of  the  king's 
debtors ;  and  from  the  cases  that  have  been  decided  it  is  suffi- 
ciently clear,  that  the  term  is ;  it  is  the  whole  interest  in  the  land, 
whether  it  be  divided  or  not:  and  so  likewise  in  uses  and  trusts ; 
and  from  what  is  said  by  Lord  Hale,  I  infer  the  same  doctrine  is 
applicable  to  the  actual  case  now  before  us. 

It  was  hinted,  that  the  33  Hen.  VIII.  c.  39,  sect.  50,  53,  and 
74,  puts  the  king's  debts  on  the  same  footing  as  a  statute  staple ; 
but  we  find  the  same  difficulty  again  recurs,  for  the  33  of 
Hen.  VIII.  does  not  alter  the  subject  out  of  which  the  thing  is 
to  be  paid.  If  I  suppose,  in  the  present  instance,  they  are  put 
on  the  same  footing  with  statutes  staple,  the  question  would 
return ;  supposing  the  king  has  a  debt  upon  bond,  which  is  to 
be  treated  as  a  statute  staple,  I  do  not  find  the  act  meddles 
with  the  subject  out  of  which  he  is  to  compel  the  payment  of 
his  debt,  but  the  act  relates  singly  to  the  mode  by  which  he  is 
to  do  it ;  and  if  the  king  were  to  put  it  on  the  footing  of  a  statute 
staple,  it  would  deprive  him  of  no  remedy  which  the  common, 
law  gave  him.  The  subject  is  not  at  all  touched  by  the  statute, 
but  merely  the  manner  in  which  he  is  to  proceed,  which  perhaps 
gives  the  subject  rather  more  advantages  than  he  had  before, 
though  I  do  not  see  very  clearly  in  what  respect  the  situation  of 
the  king's  accountant  is  altered. 

Now  that  being  so,  it  should  seem  to  be  the  result  of  what  one 
finds  in  the  books,  that  of  the  king's  common-law  remedy  it  is 
impossible  to  doubt ;  and  that  remedy  is  given  in  every  case 
where  the  party  who  is  indebted  to  the  Crown  has  a  present  be- 
neficial interest,  as  well  as  a  reversion :  both  of  these  are  con- 
sidered as  chargeable  for  the  debt  of  the  Crown ;  the  lands  of 
the  king's  debtor  may  be  extended  by  the  Crown,  in  whatever 
hands  they  may  be  found,  and  therefore,  upon  the  whole,  the 
judgment  of  the  Court  in  this  case  must  be  for  the  Crown. 

Judgment  for  the  King. 
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No.  XVII. 


The  Attorney-General  v.  Lockley  and  others  (b). 
Chan.  Mich.  9  Geo.  II. 

This  was  an  information  brought  to  secure  a  charity,  and  the 
case  was  thus:  John  Radford,  and  Anne  his  wife,  were  seised 
in  fee,  and  conveyed  the  premises  by  fine  and  deeds,  declaring 
the  uses  thereof,  to  their  trustees  and  their  heirs,  to  the  use  of 
them  and  their  heirs,  in  trust  for  John  Radford  and  his  wife, 
and  the  survivor  of  them,  and  the  heirs  of  the  survivor,  with 
power  for  the  wife,  in  case  the  husband  survived  her,  to  charge 
the  estate  with  400  /.  The  wife  died  first,  and  executed  her 
power  for  charitable  uses ;  John  enjoyed  the  estate  during  hi* 
life;  and  by  will,  dated  25th  Jan.  1723,  he  devised  the  premises 
in  fee  to  Tuder  Lockley.  Now  (his  estate  was  to  be  sold  for 
discharging  the  charity  and  payment  of  mortgages  made  by 
Tuder  Lockley :  and  the  question  was,  whether  the  sale  should 
be  subject  to  the  dower  of  Tuder  Lockley's  wife,  in  case  she 
survived  her  husband.  It  was  argued  by  Noel  in  favour  of 
dower,  and  by  Verney  against  it ;  and  the  following  cases  were 
Cited :  Preced.  Cane.  241,  250  ;  Banks  and  Sutton,  at  tht  Rolls, 
March  1733;  Preced.  Cane.  336 ;  Chan.  Rep.  369  ;  Show.  111; 
Preced.  Cane.  65 ;  Cro.  Car.  901  ;  Ambrose  and  Ambrose, 
determined  in  the  year  1717,  in  the  House  of  Lords  (I). 

Talbot,  Lord  Chancellor.  This  is  a  considerable  point,  and 
should  be  settled  some  way  or  other ;  in  the  first  place  with  regard 
to  the  wife,  her  demand  is  properly  a  legal  one,  and  it  has  been 
hinted  at,  as  if  the  legal  estate  was  executed  in  Mr.  Tuder  Lock- 
ley  ;  but  there  is  no  foundation  for  that,  as  the  estate  is  limited 
to  trustees  and  their  heirs ;  therefore  it  is  a  legal  estate  abso- 
lutely executed  in  the  trustees,  for  there  cannot  be  a  use  limited 
On  a  use.    Then  the  question  will  be,  whether  Tuder  Lockley '» 

(b)  Vide  supra,  p.  455,  n. 


(I)  This  is  the  case  in  l  P.  Wms.  3QI.  The  case  was  that  the  deceased 
husband  bought  au  estate  in  the  name  of  a  third  person.  The  Court  considered 
it  clear  that  the  wife  was  not  dowable  of  the  trust  estate.  It  appears  bj  die 
report,  that  the  decree  was  affirmed  in  the  House  of  Lords.  I  find  bj  the 
Journals  of  the  House  of  Lords,  that  the  wife  prayed  that  the  estate  m$*  be 
deemed  part  of  the  personal  estate  of  her  husband,  or  at  ieas(  that  she  m^Bt  be 
en  tided  to  her  dower  out  of  it.    See  Jo  urn.  Doui.  Proc.  vol.  20,  p.  456. 
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wife  is  entitled  to  dower  of  an  equitable  estate  of  inheritance 
vested  in  her  husband ;  for  at  present  the  husband  is  living,  and 
if  the  wife  died  before  him,  then  this  question  never  can  arise. 
As  dower  is  a  legal  demand,  so  clearly,  with  regard  to  a  use* 
a  wife  was  not  dowable  of  it  before  the  stat.  Hen.  VIII.  Vernon's 
case,  4  Co.  1 .  Then  how  can  she  be  dowable  of  a  trust  after 
that  statute  ?  For  is  there  any  solid  distinction  between  a  use 
before  a  statute  and  a  trust  after  it  ?  What  was  a  use  but  a  right 
to  receive  the  rents  and  profits  of  lands  of  which  the  legal  estate 
was  in  another  ?  And  a  trust  is  the  very  same  now :  and  if 
before  the  statute  the  right  of  the  wife  was  considered  strictly  as 
a  legal  right,  so  that  the  equitable  interest  was  not  affected  by 
it,  the  reason  holds  equally  strong  since  the  statute,  that  courts 
of  equity  should  follow  what  was  the  rule  before  the  statute  with 
regard  to  those  estates.  How  there  came  to  be  a  difference  as 
to  estates  by  curtesy,  I  cannot  tell ;  nor  how  it  came  to  be  ex- 
tended to  estates  by  curtesy,  and  yet  not  to  dower,  I  cannot  tell. 
I  do  not  see,  on  this  general  question,  whether  a  wife  shall  be 
endowed  of  a  trust  estate  of  inheritance,  that  there  is  one  case, 
from  the  time  of  the  stat.  H.  VIII.  to  this  time,  that  is  directly 
in  point,  except  the  case  of  Fletcher  and  Robinson,  Preced.  in 
Cane.  250.  That  case  is  extremely  short;  and  the  reason  given 
for  it  is,  whether  it  be  a  good  one  or  no  I  shall  not  say,  that  the 
conveyance  was  considered  as  fraudulent,  being  done  with  an 
intent  to  prevent  a  forfeiture  ;  and  therefore,  in  that  case,  the 
Court  seems  to  have  disregarded  it,  which  shows  it  was  not  de- 
termined simply  on  this  point,  but  on  other  matters,  which  do 
not  fall  in  with  this  case.  The  case  of  Banks  and  Sutton  seems 
to  have  been  determined  on  this,  that  the  time  of  the  convey- 
ance was  come,  and  the  husband  had  a  right  to  call  for  it ;  and 
then  the  Court,  upon  considering  that  as  done  which  ought  to 
have  been  done,  might  properly  assist  the  wife  in  that  case. 
The  case  of  Bottomley  v.  Fairfax,  Preced.  in  Cane.  336,  before 
my  Lord  Harcourt,  is  an  express  authority  that  a  wife  is  not 
dowable  of  a  trust  estate  of  inheritance;  and  to  this  it  may  also 
be  added,  that  it  is  the  general  received  opinion  of  every  one 
who  has  attended  this  bar  constantly,  that  they  are  not ;  and  it 
is  the  practice  to  make  purchases  in  the  name  of  the  purchaser 
and  trustee — but  to  what  intent  or  purpose  ?  Only  to  prevent 
dower,  that  by  there  being  a  survivor  to  the  purchaser,  his  wife 
might  not  be  entitled  to  it.  But  if  it  should  be  ruled,  that 
a  wife  is  entitled  to  a  dower  of  a  trust  estate  of  inheritance,  pro- 


810  APPENDIX. 

visions  of  this  kind  would  be  overthrown.  I  mention  this,  be- 
cause it  is  hinted  at,  as  if  the  practice  of  conveyancers  was  not 
of  great  weight ;  and  truly  it  is  not  in  their  power  to  alter  the 
law :  but  when  there  is  a  received  opinion,  and  conformity  of 
contracts  and  settlements  thereon,  it  is  extremely  dangerous  to 
shake  it,  which  would  disturb  the  possession  of  many  who  are 
very  quiet,  and  think  themselves  very  secure;  therefore  it  ought 
to  be  done  only  on  the  clearest  and  plainest  ground.  In  the 
present  case  I  cannot  say  they  are  mistaken,  because  they  have 
gone  on  this  ground,  that  trusts  are  now  what  uses  were  at  the 
common  law,  where  a  wife  was  not  dowable  of  a  use.  There 
are  other  cases  where  terms  for  years  have  been  carved  out, 
and  the  inheritance  remains  in  the  husband,  and  as  to  those 
there  is  no  difficulty.  Where  the  term  is  created  for  particular 
purposes,  and  the  inheritance  remains  in  the  husband,  and  de- 
scends to  his  heir,  which  term  is  not  a  bar  at  law  of  dower,  but 
only  prevents  the  execution  of  it  till  the  term  is  expired,  there 
the  term  may  be  redeemed ;  and  that  was  the  case  of  my  Lady 
Dudley,  Preced.  in  Cane.  241.  There  the  express  limitation  of 
the  term  was  to  the  owner  of  the  freehold  after  the  trust  expired. 
As  to  those  cases  where  the  inheritance  is  sold  for  a  valuable 
consideration,  (Preced.  in  Cane.  65,)  which  was  the  case  of 
Lady  Radnor,  and  the  purchaser  took  an  assignment  of  the 
term,  if  it  was  without  notice,  there  could  be  no  difficulty ;  but 
whether  that  case  was  so  or  not,  I  do  not  remember.  But  the 
present  case  is  not  that  of  a  wife  entitled  to  dower  with  a  cased 
executio ;  for  the  question  here  is,  whether  the  wife  is  dowable 
of  an  equitable  estate  of  inheritance  in  fee  simple  ?  As  to  what 
is  said,  that  this  is  to  be  considered  as  a  contract  on  the  part  of 
the  wife,  therefore  equity  should  supply  it ;  the  answer  is,  equity, 
where  there  is  a  valuable  consideration,  will  supply  form.  But 
hath  she  contracted  for  this  particular  estate  ?  No,  for  nothing 
but  what  the  marriage  implies,  which  is,  that  she  shall  have 
dower  of  what  she  is  dowable  by  law :  and  then  the  question 
comes  to  this,  whether  she  is  dowable  by  law  of  a  trust?  Here 
she  could  have  nothing  of  this  in  contemplation  at  the  time  of 
her  marriage :  for  the  equitable  interest  was  left  to  her  husband, 
long  after  the  time  of  her  marriage,  which  was  in  1713;  and 
the  equitable  estate  was  not  given  him  till  1723.  Therefore 
the  decree  must  be,  that  the  land  shall  be  sold  and  enjoyed, 
discharged  of  any  claim  of  dower. 
In  another  manuscript  note  of  this   case,    Lord  Talbot  i* 
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reported  to  have  said  that  trust  estates,  since  the  statute  of  uses, 
ought  to  be  considered  as  uses,  before  the  statute,  of  which 
estate  a  woman  could  not  be  endowed ;  that  the  case  of  Bot- 
tomley  and  Lord  Fairfax  was  express  in  point:  that,  as  this 
method  of  conveying  on  purpose  to  prevent  dower,  had  been 
used  for  so  many  years,  a  court  of  equity  ought  not  to  make 
a  decree  which  would  overturn  such  a  number  of  settlements. 
And  the  reason  of  the  decree  in  the  case  of  Banks  and  Sutton 
(which  he  stated)  was  different :  for  there  the  direction  of  the 
will  was,  that  the  legal  estate  should  be  conveyed  to  Sutton ; 
and  the  wife  married  him  on  the  expectation  of  that  estate,  and 
it  was  a  fraud  in  the  husband  not  to  call  for  the  settlement.  The 
other  cases  of  dower  of  trust  estates  are,  where  terms  are  created 
for  particular  purposes,  and  the  inheritance  remains  in  the  hus- 
band :  in  these  cases  she  has  a  title  of  dower,  and  so  she  may 
come  into  this  Court  and  redeem  the  term,  which  is  the  case  of 
Lady  Dudley. 

No.  XVIII. 

Bret  v.  Sawbridge  and  others  (c).    Before  the  Master  of  the 

Rolls. 

Sir  John  Wroth  was  seised  in  fee  of  the  lands  in  dispute, 
tod  mortgaged  the  same  for  one  thousand  years  to  Francis  Hill, 
as  a  security  for  1,100/.,  which,  by  several  mesne  assignments 
and  further  charges  to  the  amount  of  2,400  /.  in  the  whole, 
came  to  Richard  Watson,  in  trust  for  Sir  Edward  Bret ;  and 
Brewster  (who  assigned  the  same  to  Watson),  covenanted  that 
Sir  John  Wroth,  or  his  heirs,  should  convey  the  inheritance  to 
Sir  Edward  Bret :  and  Sir  Edward  Bret,  reciting  by  his  will, 
that  he  had  purchased  of  Brewster  the  residue  of  the  said  term 
of  one  thousand  years,  and  that  there  was  a  covenant  in  the 
purchase  deed  from  Brewpter  as  aforesaid,  but  that  Sir  John 
Wroth  dying  before  the  conveyances  were  executed,  and  leaving 
an  infant  of  eight  years  old  his  heir  at  law,  it  was  then  im- 
possible to  have  the  fee  conveyed :  therefore  Sir  Edward  Bret 
declared  it  to  be  his  will,  that  when  the  heirs  of  Sir  John  Wroth 
should  attain  the  age  of  twenty-one,  a  conveyance  should  be 
executed  according  to  the  settlement  in  tail  after  mentioned  ; 
and  he  devised  the  same  to  John  Bret  Fisher  for  life,  remainder 

(c)  Vide  supra,  p.  464. 
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to  trustees,  to  preserve  contingent  remainders ;  remainder  to 
his  first  and  every  other  son  in  tail  male  successively ;  remainder 
to  Nathaniel  Fisher  for  life,  and  in  the  very  same  manner ;  and 
so  to  Edward  Fisher ;  remainder  to  the  right  heirs  of  Stephen 
Beckingham  and  Richard  Watson  (the  trustees  of  the  term), 
whom  be  made  his  executors ;  and  then  he  directed  the  remainder 
of  the  term  should  remain,  and  be  attendant  on  the  inheritance, 
according  to  the  limitations  above  mentioned :  and  all  other  his 
real  and  personal  estate  he  devised  to  John  Bret  Fisher,  Natha- 
niel and  Edwaid  Fisher.  Upon  the  death  of  Sir  Edward  Bret, 
the  executors  proved  the  will;  and  afterwards  Nathaniel  and 
Edward  Fisher  died  intestate*  without  ever  having  any  issue; 
and  John  their  brother  toot  out  administration  to  them.  John 
Bret  Fisher,  thinking  the  limitations  over  to  the  right  heirs  of 
Beckingham  and  Watson  void*  took  himself  to  be  absohte 
owner  of  the  term,  as  co-residuary  legatee,  and  representabve 
of  the  other  two  his  brothers,  in  case  he  should  ever  die  without 
having  issue,  and  mortgaged  die  residue  of  the  term  for  one 
thousand  years  to  the  defendant  Sawbridge,  as  a  security  for 
350  /.  One  Newland  purchased  the  reversion,  and  the  equity 
of  redemption,  from  the  right  heirs  of  Sir  John  Wroth,  for  one 
hundred  broad  pieces;  but  before  the  purchase,  he  promised 
John  Bret  Fisher  should  have  the  benefit  of  it,  if  he  would  pay 
him  the  purchase  money,  his  expenses,  and  a  small  gratuity: 
however,  John  Bret  Fisher,  a  long  time  after  the  purchase  was 
completed,  neglected  to  comply  with  the  terms,  and  so  it  was 
sold  to  the  defendant  Sawbridge.  John  Bret  Fisher,  by  his 
will,  devised  all  his  real  and  personal  estate  to  the  defendant 
Sawbridge,  and  made  him  his  executor,  and  afterwards  died 
without  ever  having  issue. 

The  plaintiff  filed  his  bill,  to  have  the  estate  conveyed  to  him 
according  to  the  will  of  Sir  Edward  Bret,  all  the  precedent  limi- 
tations being  spent,  and  to  have  an  account  of  the  rents  and 
profits,  he  being  heir  at  law,  and  also  representative  of  the  per- 
sonal estate  of  Richard  Watson,  who  died  in  tfre  life-time  of 
John  Bret  Fisher :  but  Stephen  Beckingham  is  still  alive,  and 
made  a  defendant  in  this  cause. 

Sir  Joseph  Jekyll,  Master  of  the  Rolls,  after  argument  on  both 
sides,  and  time  taken  to  consider  of  it,  delivered  his  opinion  to 
the  effect  following:  The  plaintiff  in  this  case  does  not  want  to 
have  the  term  assigned  to  him,  because  he  has  the  le<*al  interest 
of  it  in  him,  as  representative  of  Richard  Watson,  who  was  a 
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tfustee  of  the  same  for  Sir  Edward  Bret.    Then  the  point  to  be 
determined  is  with  regard  to  the  account  of  the  rents  and  profits. 
Though    Brewster    covenanted   that  Sir  John  Wroth,    or  his 
heirs,  should  convey  the  inheritance  to  Sir  Edward  Bret  and  his 
heirs,  yet  it  does  not  appear  thsfct  Sir  John  Wroth  was  under  any 
obligation  to  convey  the  same ;  for  he  was  no  party  to  the  con- 
veyance to  Sir  Edward  Bret,  nor  did  any  thing  to  show  his 
agreement  thereto :  but  the  covenant  of  Brewster  to  Sir  Edward 
Bret,  being  before  the  statute  of  frauds,  there  might  be  a  parol 
agreement  by  Sir  John  Wroth  that  he  would  convey,  and  it 
would  be  good ;  otherwise  it  would  be  difficult  to  account  why 
Brewster  should  enter  into  such  a  covenant      However,    Sir 
Edward  Bret,  by  his  will,  desiring  the  heirs  of  Sir  John  Wroth 
to  convey  the  inheritance,  and  directing  the  limitations  of  the 
same,  and  that  the  term  should  be  attendant  on  it,  did  intend  to 
devise  the  inheritance,  and  not  the  term  in  gross.     But  it  is  said, 
though  the  inheritance  cannot  pass,  the  term  may,  according  to 
the  limitations  in  the  will  of  Sir  Edward  Bret.    It  is  not  necessary 
now  to  enter  into  the  question  how  far  limitations  of  terms  are 
good,  or  whether,  by  such  limitations  as  those  in  the  present  case, 
all  the  prior  devisees  dying  without  having  had  issue,  the  remain- 
der of  this  term  could  vest  in  the  plaintiff  as  to  one  moiety.    But 
if  I  was  to  deliver  my  opinion  about  it,  I  should  be  under  great 
difficulty :  for  on  this  point  there  is  the  opinion  of  one  Lord 
Chancellor  against  another;  my  Lord  Cowper,  in  the  case  of 
Higgins  and  Dowler,  2  Vera.  600,  and  Salk.  156,  held  such  re- 
mainder of  a  term  to  be  good,  all  the  parties  dying  without  ever 
having  any  issue:  and  by  the  present  Lord  Chancellor,  there 
have  been  two  cases  determined,  Clare  and  Clare,  P.  7  G.  II. 
Saberton  and  Saberton,  8  G.  II.      In  one  of  them  it  may  be 
taken,  there  was  an  estate  tail  in  the  first  taker;   but  in  the 
other  it  seems  not  to  be  so ;  but  in  both  of  them  my  Lord 
Chancellor  held  such  limitations  of  estates  tail,  though  to  per- 
sons not  in  being,  and  never  vesting,  to  be  too  remote,  and  so 
delivered  his  opinion.      Higgins  and  Dowler,  as  it  appears  to 
me,  was  not  clearly  stated  and  urged,  but  was  taken  as  it  is  re- 
ported in  Salk.  and  Vera.,  which  my  Lord  Chancellor  said  was 
incorrectly  done  in  both  of  them :  but  I  have  a  complete  report 
of  it  by  two  gentlemen ;  and  in  the  case  of  Stanley  and  Lee, 
M.  8  G.  II.,  I  looked   into  the  pleadings  and  the  Register's 
book ;    and  on  the  whole  matter  I  find  the  judgment  of  my 
Lord  Cowper  was,  that  such  limitations  never  having  been  fit 
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esse,  and  so  not  vesting,  the  limitation  over  might  be  good. 
There  is  one  case  I  did  not  mention,  when  I  gave  my  opinion  in 
Stanley  and  Lee,  and  that  is  Massenburgh  and  Ashe,  Chan. 
Rep.  275,  in  which  the  Judges  were  of  opinion,  that  the  limita- 
tion of  a  trust  of  term  must  be  considered  as  limitations  of  a 
term  at  law ;  and  that  case  is  stronger  for  allowing  limitations 
over  than  this,  though  that  was  on  a  deed,  and  this  is  on  a  will, 
which  has  a  more  favourable  construction.  But  I  must  leave 
this  point  of  the  limitations  of  a  term  for  future  consideration, 
if  ever  it  comes  before  the  Court,  for  this  case  will  turn  on 
a  different  point  (I).     Here  Sir  Edward  Bret  thought  he  was 


(I)  It  is  very  satisfactory  to  find  that  Sir  Joseph  Jekyll  did  not  give  op  his 
opinion  in  Stanley  v.  Lee.  The  doctrine  in  the  case  of  Stanley  v.  Lee  (2  P.  Wins. 
S.  C.  MS.)  is  now  well  established,  and  the  case  of  Clare  v.  Clare  (For.  21, 
S.C.  MS.)  is  overruled  by  a  series  of  authorities.  See  Sabbarton  v.  Sabbarton 
For.  55.  245.  S.  C.  MS.;  Knight  v.  Ellis,  a  Bro.  C.  C.  570;  Phipps  v.  Lord 
Mulgrave,  3  Ves.  jun.  516.  The  rule,  as  now  settled,  is  accurately  stated  by 
Mr.  Fearne — Whatever  number  of  limitations  there  may  be  after  the  first 
executory  devise  of  the  whole  interest,  any  one  of  them,  which  is  so  limited 
that  it  must  take  effect  (if  at  all)  within  twenty-one  years  after  the  period  oft 
life  then  in  being,  may  be  good  in  event,  if  no  one  of  the  preceding  executory 
limitations,  which  could  carry  the  whole  interest,  happens  to  Test;  botwhen 
once  any  preceding  executory  limitation,  which  carries  the  whole  interest,  btn- 
pens  to  take  place,  that  instant  all  the  subsequent  limitations  become  void,  and 
the  whole  interest  is  then  become  vested.    Exec.  Dev.  4th  edit.  415. 

In  a  former  edition  of  this  work  a  discussion  was  introduced,  in  this  place,  on 
the  question,  whether  the  term  of  twenty-one  years,  after  a  life  in  being,  cooJd 
be  taken  as  a  term  in  gross  in  the  case  of  an  executory  devise.  This  will  now  be 
found  in  n.  (2)  to  the  last  edition  of  Gilbert  on  Uses,  p.  260.  The  case  of  Beard 
and  Westcott,  there  mentioned,  was  fully  argued  before  the  Master  of  the  Rolls, 
upon  the  certificate  being  returned ;  and  on  the  17th  Dec.  181 1,  the  Master  of 
the  Rolls  gave  the  following  judgment : — "This  case  stood  over  in  consequence 
of  a  suggestion,  that  the  certificate  of  the  Court  of  Common  Pleas  involved  in  it 
the  decision  of  a  new  question,  which  had  not  undergone  any  particular  discussion, 
or  received  any  particular  consideration  in  that  Court:  namely,  bow  far  the 
validity  of  a  limitation  over,  by  way  of  executory  devise,  is  affected  by  the  cir- 
cumstance that  the  period  of  twenty-one  years,  after  the  duration  of  an  estate  for 
life,  has  not  any  connection  whatever  with  the  minority  of  any  person  taking  an 
interest  under  the  preceding  limitations.  Now  I  do  understand,  that  the  question 
certainly  did  not  receive  any  particular  consideration  in  the  Court  of  Common 
Pleas,  it  being  taken  for  granted,  that  the  rule  upon  this  subject  stood  as  it  is 
commonly  laid  down  in  the  books :  namely,  that  the  executory  devise  fails  within 
the  allowed  limits,  if  the  event  upon  which  it  is  to  take  place  must  happen  within 
a  period  of  twenty-one  years  after  the  life  or  lives  in  being.  I  am  not  aware, 
however,  that  the  point  has  been  directly  decided ;  and  Lord  Alvanley's  doctrine 
in  the  case  of  Thellusson  and  Woodford,  is  against  the  addition  of  twenty-one 
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entitled  to  the  trust  of  the  inheritance,  and  did  not  intend  to  de- 
vise the  term  in  gross,  but  intended  to  devise  the  inheritance,  and 


years,  except  by  way  of  provision  for  the  circumstance  of  the  devisee  being  under 
age,  or  in  ventre  ta  mere  at  the  expiration  of  the  life  or  lives  in  being. — And  as  the 
question  has  now  been  raised,  and  as  there  is  that  degree  of  sanction  to  the  doubt, 
it  does  seem  to  me  desirable,  that  it  should  beset  at  rest  by  the  decision  of  a  court 
of  law ;  so,  therefore,  I  propose  to  send  the  case  back  again  to  the  Court  of 
Common  Pleas,  to  call  their  attention  to  the  point,  that  they  may  have  an  oppor- 
tunity of  pronouncing  an  explicit  opinion  upon  it.    I  have  received  this  informa- 
tion from  some  of  the  Judges." — The  case  was  accordingly  sent  back  to  the  Court 
of  Common  Pleas,  who  refused  to  bear  it  argued,  until  the  point  upon  which 
their  opinion  was  required  was  stated.    Thereupon,  the  following  question,  with 
the  approbation  of  the  Master  of  the  Rolls,  was  stated  to  be  the  question  for  the 
opinion  of  the  Court :  "  How  far  the  limitations  over,  in  the  event  of  there 
being  no  son  or  sons  of  John  James  Beard,  nor  issue  male  of  such  son  or  sons 
living  at  the  death  of  the  said  John  James  Beard,  or  there  being  such  issue  male 
at  that  time,  they  shall  all  die  before  they  attain  their  respective  ages  of  twenty- 
one  years,  without  lawful  issue  male,  are  affected  by  the  circumstance,  that  they 
are  to  take  effect  at  the  end  of  an  absolute  term  of  twenty-one  years,  after  a  life 
in  being  at  the  death  of  the  testator,  without  reference  to  the  infancy  of  the  person 
intended  to  take,  or  by  the  circumstance,  that  there  may  be  issue  of  John  James 
living  at  his  death,  to  whom  the  estate  is  given  by  the  will  (but  who  would  be 
incapable  of  taking  according  to  the  above  certificate),  for  whose  death,  under 
twenty-one,  the  limitation  over,  in  the  event  before  mentioned,  must  await." — 
The  case  has  since  been  argued  before  the  Judges  of  the  Court  of  Common  Pleas, 
and  they  certified,  that  the  limitations  over,  in  the  event  of  there  being  no  son  or 
sons  of  John  James  Beard,  nor  issue  male  of  such  son  or  sons  living  at  the  death 
of  John  James  Beard,  or  there  being  such  issue  male  at  that  time,  they  shall  all 
die  before  they  attain  their  respective  ages  of  twenty-one  years,  without  lawful 
issue  male,  are  not  affected  by  the  circumstance,  that  they  are  to  take  effect  ac 
the  end  of  an  absolute  term  of  twenty-one  years,  after  a  life  in  being  at  the 
death  of  the  testator,  without  reference  to  the  infancy  of  the  person  intended  to 
take,  nor  by  the  circumstance  that  there  may  be  issue  of  John  James  Beard 
living  at  his  death,  to  whom  the  estate  is  given  by  the  will,  but  who  would  be 
incapable  of  taking  according  to  the  former  certificate  from  the  Judges  of  this 
Court,  for  whose  death,  under  twenty-one,  the  limitation  over,  in  the  event 
before  mentioned,  must  await.    The  case  is  now  reported  in  5  Taunt,  p.  393. 
It  has  been  argued  before  the  Lord  Chancellor,  who  sent  the  case  to  the  Court 
of  King's  Bench.    It  was  argued  in  that  Court,  and  the  Judges  certified,  that 
John  James  Beard,  the  grandson  and  heir  at  law  of  James  Beard  the  testator, 
took,  under  the  said  testator's  will,  an  estate  for  ninety-nine  years,  determinable 
with  his  life,  in  the  freehold  estates  devised  to  him  in  the  first  instance,  and  also 
in  the  leasehold  estates,  if  they  should  so  long  continue;  and  that  upon  his  death, 
leaving  one  or  more  sons,  his  first  son  will  take  an  estate  for  ninety-nine  years, 
determinable  with  his  life,  in  the  freehold  estates,  and  what  shall  then  remain  of 
the  terms  for  which  the  leasehold  estates  are  held.    And  that  all  the  limitations, 
subsequent  aud  expectant  upon  the  limitation  to  the  first  son  of  John  James 
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that  it  should  attract  the  term;  Whitechnrch  v.  Idem,  lothFeb. 
G.  I.  A  man  being  seised  of  a  reversion  in  fee,  and  having  the 
trust  for  a  term  for  years  to  attend  it,  made  a  will  of  his  own 
hand-writing,  and  thereby  carved  out  several  limitations  of  the 
land  and  premises,  not  unlike  those  now  in  question ;  but  did 
not  publish  it  in  the  presence  of  witnesses ;  and  the  doubt  was 
about  the  limitations  of  the  term ;  for  the  will  could  not  pass 
the  inheritance,  being  not  executed  according  to  the  statute  of 
frauds.  But  it  was  insisted,  it  might  carry  the  term  as  the 
personal  estate,  upon  which  the  opinion  of  the  Court  was  taken. 
But  it  was  determined,  it  should  not  pass,  because  the  devisor 
intended  to  pass  an  inheritance,  and  the  writing  under  the  tes- 
tator's own  hand  was  looked  on  as  an  inchoate  act  to  pass  the 
inheritance,  and  therefore  could  not  operate  on  the  term.  Be- 
sides, the  testator  in  that  case  having  prepared  a  writing  which 
waa  intended  to  be  executed  according  to  the  statute,  there  was 
no  notice  taken  of  any  term  that  should  be  attendant  on  the 
inheritance,  as  there  is  in  the  present  case,  which  makes  it 
stronger  against  the  plaintiff  than  it  was  in  that  case.  That  case 
looks  like  an  authority  that  must  govern  the  present  case ;  far 
though  Sir  Edward  Bret  was  not  entitled  to  the  trust  of  the  in- 
heritance, yet  he  thought  Sir  John  Wroth  was  bound  to  convey, 
and  on  that  assurance  and  persuasion  made  his  will  and  intended 
to  pass  it  as  an  inheritance.  There  are  several  cases,  where  a 
man  intended  to  pass  something,  £nd  yet  the  law  will  not  allow 
'  it ;  as  in  case  of  a  devise,  where  there  is  an  uncertainty  either 
of  the  person  or  the  thing,  &  fortiori  here  it  should  be  void,  Ifr 
cause  the  testator  intended  to  pass  what  he  had  not,  for  he  in- 
tended to  pass  the  inheritance  when  he  had  it  not ;  and  there 
is  a  great  difference  between  real  and  personal  estates,  as  to 
being  assets  or  not,  and  also  as  to  the  course  of  succession  to 
whom  the  same  shall  go  after  the  death  of  the  owner ;  and  there 
is  likewise  a  difference  where  a  will  is  made  as  to  the  limitations 
of  the  one  and  of  the  other ;  therefore  when  the  testator  in- 
tended to  pass  an  inheritance  and  had  it  not,  there  is  no  reason 
to  suppose  he  designed  to  pass  a  term  in  gross  ;  for  he  says  the 
term  shall  be  attendant  on  the  inheritance  according  to  the 


Beard,  are  void.  5  Bam.  &  Aid.  80 1 ;  and  that  certificate  has  been  confirm^ 
by  the  Lord  Chancellor,  1  Turn.  p.  25.  The  point  has  again  been  agitated  n 
the  case  of  Bcngough  v.  Edridge,  which  now  stands  for  judgment,  i»d  wH  »* 
carried  to  the  House  of  Lords. 
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limitations  mentioned  in  the  will;  and  so,  as  to  passing  the 
term,  the  testator  had  not  animum  testandi :  therefore  I  conceive 
the  bill  must  be  dismissed. 


No.  XIX. 

Forshall  v.  Cole  and  Short  {d),  Ch.  2*jth  Nov.  1733. 
The  Master  of  the  Rolls  sitting  for  the  Chancellor. 

Bill  was  brought  to  have  a  bond  delivered  up,  and  proceedings 
at  law  upon  it  to  be  stayed ;  the  bond  was  entered  into  on  this 
occasion:  one  Durant,  in  1728,  made  a  mortgage  to  plaintiff, 
but,  before  this,  had  given  a  bond  to  Cole  for  200/.  Cole,  in 
1725,  obtained  judgment  upon  his  bond,  and  afterwards,  since 
the  date  of  the  mortgage,  took  out  an  elegit,  and  extended  the 
mortgaged  premises  towards  satisfaction  of  his  judgment;  upon 
this,  plaintiff,  to  save  expense  and  discharge  the  lands,  gave 
Cole  a  bond  for  the  200/.  and  interest;  but  it  was  agreed  be- 
tween them,  that  the  bond  should  be  deposited  in  Short's  hands, 
and  only  to  be  made  use  pf  if  Cole's  judgment  was  entered 
430  as  to  affect  the  lands  precedent  to  plaintiff's  mortgage. 
The  judgment  was  signed  in  1725,  but  not  docketed,  secundum 
43tat.  4  &  5  W.  8c  M.  c.  20,  till  28th  January  1 730. 

Upon  reading  the  statute  the  Master  oftk*  Rolls  was  of  opi- 
nion that  judgments  cannot  be  docketed  after  the  time  men- 
tioned in  the  act,  viz.  the  last  day  of  the  subsequent  term  in 
which  they  are  entered,  and  that  the  practice  of  the  clerks 
docketing  them  after  that  time  is  only  an  abuse  for  the  sake  of 
their  fees,  and  ineffectual  to  the  party ;  and  he  said  he  would 
apeak  to  the  Judges  about  it. 

Solicitor-General. — It  is  proved  in  the  cause,  that  the  mort- 
gagee had  notice  of  the  judgment  at  the  time  of  the  mortgage. 

Master  of  the  Rolls. — Notice  is  not  material,  the  statute  not 
making  a  difference  between  a  mortgagee  with  notice  or  with- 
out ;  and  besides,  the  notice  which  the  act  requires  is  the  dock- 
eting, which  by  the  act  is  become  a  constructive  notice ;  and 
therefore  he  decreed  the  bond  to  be  delivered  up  and  cancelled, 
and  that  the  plaintiff  should  have  his  costs  both  at  law  and  in 
this  Court,  and  that  the  10/.  which  plaintiff  had  paid  upon  the 
bond,  should  be  returned,  which  he  said  the  attorney  concerned 
in  entering  the  judgment  ought  to  pay  out  of  his  own  pocket; 

(d)  Vide  supra,  p.  486,  684,  685. 
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and  that  he  believed  an  action  on  the  case  would  lie  against 
him,  for  he  believed  it  was  owing  to  his  negligence  that  the 
judgment  was  not  rightly  entered :  and  the  defendant  Short 
having  delivered  up  the  bond  to  Cole,  and  permitted  him  to 
proceed  at  law  upon  it,  contrary  to  his  trust,  he  decreed  costs  as 
against  him  likewise. 


No.  XX. 

Burton  and  others  v.  Todd. 
Todd  v.  Gee  and  others  (c). 

31s/  March  1818.    Judgment  by  Sir  Thomas  Plumer, 

Master  of  the  Rolls. 

These  two  causes  are  now  to  be  disposed  of.  The  first  cause 
was  instituted  in  May  1804,  by  Messrs.  Gee  and  Osborne,  and 
Mrs.  Burton,  the  trustees  under  the  will  of  Mr.  Burton,  against 
Mr.  Todd,  for  a  specific  performance  of  an  agreement  to  par* 
chase  an  estate ;  which  agreement  was  entered  into  in  August 
1802. 

In  June  1806,  the  common  order  for  a  reference  to  the  Master, 
whether  a  good  title  could  be  made  to  the  estate,  was  obtained 
by  the  plaintiffs  in  this  suit. 

In  Dec.  1807,  the  Master  made  his  report  that  a  good  title 
could  not  be  made.  To  this  report  the  plaintiffs  took  an  excep- 
tion, which  was  overruled  in  May  1809  ;  no  further  proceedings 
have  been  taken  in  this  suit. 

In  October  1808,  Mr.  Todd  instituted  a  suit  against  Messrs. 
Gee  and  Osborne,  the  trustees,  and  against  the  persons  interested 
in  taking  the  accounts  under  the  will  of  Mr.  Burton,  to  ha?e  the 
necessary  accounts  taken,  and  for  a  specific  performance  of  the 
agreement,  and  for  a  compensation  as  to  the  two  hundred  and 
twenty-seven  acres  in  the  agreement  mentioned  to  be  tithe-free, 
or  subject  to  a  very  trifling  modus. 

In  December  1813,  a  decree  was  made  in  this  cause,  whereby 
it  was  referred  to  Mr.  Steele  to  take  the  necessary  accounts  and 
inquiries,  in  order  to  ascertain  whether  a  good  title  could  be 
made  to  the  estate  in  question ;  and  to  state  whether  a  good 
title  could  be  made  thereto. 

In  December  1816,  the  Master  made  his  report;  stating,  that 
a  good  title  could  be  made  to  the  estate  in  question,  except  as 

(e)   Vide  supra,  p.  510. 
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to  the  two  hundred  and  twenty-seven  acres  in  the  agreement 
mentioned  to  be  tithe-free,  or  subject  only  to  a  very  trifling 
modus,  and  which  the  Master  reported  not  tithe-free,  or  subject 
to  a  very  trifling  modus. 

The  decree,  therefore,  in  the  second  suit,  is  nearly  of  course. 
The  plaintiff,  Mr.  Todd,  is  entitled  to  a  specific  performance, 
and  to  a  compensation  for  the  tithes  of  the  two  hundred  and 
twenty-seven  acres.  The  only  questions  are,  1st.  As  to  the 
principle  on  which  the  account  must  be  taken :  and  2dly,  As 
to  the  costs. 

By  the  agreement  in  August  1802,  it  was  stipulated  that  the 
purchase-money  should  be  paid  by  instalments ;  one  third  on  the 
loth  October  1802;  one  third  on  the  5th  January  1803;  and 
the  remaining  one-third  on  the  5th  April  1803,  on  a  good  title  to 
the  estate  being  then  made. 

The  purchaser  paid  the  first  instalment,  amounting  to  5,333/* 
6s.  Sd.  on  the  10th  October  1802,  and  the  vendors  have  ever 
since  had  the  same  in  their  possession,  and  have  also  received 
all  the  rents  and  profits  of  the  premises ;  the  plaintiff,  Mr.  Todd, 
never  having  been  let  into  possession  of  any  part  of  the  premises. 
An  abstract  was  delivered  in  April  1803,  and  was  returned  by 
Mr.  Todd,  with  the  objections  of  counsel,  before  May  1803  ;  and 
the  principal  objection  taken  to  the  title  was,  that  the  title  could 
not  be  approved  unless  the  necessary  accounts  were  taken  in  a 
court  of  equity.  The  vendors  insisted  that  the  purchaser  was 
not  entitled  to  have  the  accounts  taken;  and  instituted  their 
suit  in  May  1804,  to  compel  the  purchaser  to  take  the  estate 
without  having  the  accounts  taken  ;  they  failed  in  that  attempt, 
and  Mr.  Todd  having  subsequently  instituted  the  second  suit  for 
the  purpose  of  having  the  accounts  taken,  was  resisted  by  the 
vendors,  but  succeeded. 

The  vendors  then  having  been  uniformly  wrong,  and  the  pur- 
chaser uniformly  right,  and  the  vendors  having  been  in  posses- 
sion of  one  third  of  the  purchase-money,  and  in  the  receipt  of 
all  the  rents  and  profits  of  the  estate  for  upwards  of  fifteen 
years ;  the  question  is,  upon  what  principle  are  the  accounts 
to  be  taken  ?  The  usual  rule  is,  that  the  purchaser  is  to  have  the 
rents,  and  to  pay  4/.  percent,  for  his  purchase-money.  This  rule 
is  rather  hard  where  the  delay  is  not  caused  by  the  purchaser. 
The  rents  seldom  yield  4/.  per  cent. ;  and  the  purchaser  having 
been  kept  out  of  the  enjoyment  of  the  estate,  receives  it  at 
last  in  a  worse  condition.     In  the  present  case,  fifteen  and  a 
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half  years  delay  lias  been  caused  by  the  resistance  of  the  ven- 
dors ;  during  that  time  they  have  had  the  enjoyment  of  nearly 
6,000  /.  of  the  purchase-money  (which  in  that  period  would  be 
doubled) ;  and  have  also  received  all  the  rents :  to  decree  the 
usual  accounts,  would  be  to  give  the  party  who  is  wrong,  all  the 
advantage  of  the  delay  occasioned  by  himself:  it  would  be  to 
reward  the  party  who  has  done  wrong,  and  to  give  him  a  doable 
benefit,  and  to  work  injustice  to  the  party  who  has  been  uni- 
formly correct*  The  cause  is  novel,  there  is  no  precedent  It 
may  be  said,  that  Mr.  Todd  might  have  applied  to  have  the 
5,333  /.  6  5.  8  d.  or  the  rents  and  profits,  brought  into  Court  and 
laid  out,  but  he  has  not  done  so,  and  the  vendors  have  reaped 
the  benefit  of  his  not  doing  so. — Under  these  circumstances,  the 
vendors  must  account,  not  only  for  the  rents  and  profits  of  the 
estate  from  October  1802,  but  also  for  interest,  after  the  rate  of 
4  /.  per  cent,  upon  one  third  of  the  rents  and  profits. 

As  to  the  costs.  The  original  bill  must  be  dismissed  with 
costs,  because  the  vendors,  apprised  of  the  objection,  instituted 
an  improper  suit.  As  to  the  second  suit.  The  vendors  took  no 
steps  to  amend  the  original  bill,  and  to  frame  it  properly  to  ob- 
viate the  objection  to  the  title.  Mr.  Todd  had  therefore  no 
means  of  obtaining  a  specific  performance  of  the  agreement, 
but  by  the  institution  of  the  second  suit ;  the  vendors  resisted 
and  failed ;  Mr.  Todd  succeeded,  and  a  specific  performance 
was  decreed.  There  was  no  inconsistency  on  the  part  of  Mr. 
Todd.  The  will  of  Mr.  Burton  rendered  it  necessary  that  the 
accounts  should  be  taken.  All  the  parties  to  the  second  suit 
were  interested  in'  the  accounts.  The  vendors  must  be  at  the 
expense  of  clearing  the  title,  by  taking  the  accounts;  ami, 
therefore,  Mr.  Todd  is  entitled  also  to  the  costs  of  the  second 
suit. 


No.  XXL 

Rea  v.  Williams,  Exch.  (f). 

The  plaintiff  Rea  and  one  Pritchard  purchased  jointly  a  lease 
made  by  the  Duke  of  Beaufort  for  the  life  of  another  person, 
and  they  jointly  took  the  profits  of  it  for  some  time ;  bat  after- 
wards they  conveyed  the  estate  to  the  defendant  Williams,  in 
consideration  of  300/.  as  was  expressed  in  the  conveyance* 
though  no  part  of  the  money  was  ever  paid,  and  Williams  ac- 

(J)  Vide  ntpra,  p.  617,  618. 
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knowledged  by  his  answer,  that  he  was  a  mere  trustee  for  the 
parties ;  but  no  declaration  of  trust  was  ever  executed,  nor  did 
it  any  way  appear  with  what  view  the  estate  was  vested  in  the 
defendant,  any  further  than  it  was  believed  it  was  done  to  screen 
it  from  execution,  they  beiug  both  of  them  much  indebted. 
Afterwards  Pritchard  died  intestate,  and  the  defendant  Williams 
took  out  administration  to  him,  but  there  was  not  assets  enough 
to  pay  all  his  debts.  This  cause  came  on  to  a  hearing  on  the 
bill  and  answer,  and  the  question  was,  whether  the  trusts  of  the 
estate  belonged  to  Rea  the  survivor,  as  the  whole  estate  indis- 
putably would,  if  the  legal  estate  had  continued  in  the  two  pur- 
chasers ?  To  prove  the  trust  would  survive,  were  cited  l  Vera* 
217 ;  Eq.  Cas.  Abr.  291 ;  2  Vera.  556,  683. 

Mr.  Wilbraham,  to  show  this  trust  did  not  survive,  took  a  dis- 
tinction between  2  Vera.  556,  and  the  present  case ;  for  there, 
he  said,  was  an  express  limitation  of  the  trust  to  the  two  daugh- 
ters, so  they  might  take  jointly ;  but  this  is  a  resulting  trust 
only,  and  no  express  limitation ;  and  equity,  which  discourages 
joint  tenancies,  may  construe  that  to  be  a  tenancy  in  common ; 
Salk.  158.  If  a  joint  tenant  for  years  mortgages  his  part  of  the 
term,  this  is  a  severance  of  the  joint  tenancy,  2  Vera.  683. 

Reynolds,  Chief  Baron. — I  think  the  joint  tenancy  of  the 
trust  in  this  case  was  not  severed :.  every  one  who  has  an  estate 
has  two  rights  in  him,  a  legal  estate  and  an  equitable  interest ; 
nothing  passed  by  the  conveyance  to  the  defendant  but  the  legal 
estate,  and  the  equitable  interest  resided  in  the  two  purchasers, 
and  remained  as  it  originally  was,  the  consequence  of  which 
is,  that  it  must  go  to  the  plaintiff  by  survivorship.  Carter, 
Thompson  and  Fortescue  were  of  the  same  opinion ;  and  For- 
tescue  said,  he  saw  no  difference  between  an  express  and  an 
implied  trust. 

No.  XXIL 
Lechmere  v.  Lechmere  (g),  Ch.  E.  T.  Geo.  IL 

This  case  was  elaborately  argued  upon  the  appeal.  The  argu- 
ment lasted  four  days.  Upon  the  first  question  Lord  Talbot 
delivered  his  opinion  at  considerable  length.  Upon  the  second, 
question  he  pronounced  the  following  judgment : 

The  second  question  is  as  to  the  satisfaction,  whether  what 
descended  to  the  heir  at  law  is  to  be  considered  as  a  satisfac- 

(g)  Vide  supra,  p.  641,  612,  613. 
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tion  of  what  he  is  entitled  to  under  this  covenant.    As  to  ques- 
tions of  satisfactions  where  they  are  properly  so,  they  have 
always  been  between  debtor  and  creditor  or  their  representa- 
tives.    As  to  Mr.  Lechmere  I  do  not  consider  him  as  a  creditor, 
but  as  standing  in  the  place  of  his  ancestor,  and  thereby  entitled 
to  what  would  have  vested  in  his  ancestor.     A  constructive 
satisfaction  depends  on  the  intention  of  the  party,  to  be  collected 
from  circumstances.    But  then  the  thing  given  must  be  of  the 
same  kind,  and  of  the  same  or  a  greater  value.     The  reason  if 
plain,  for  a  man  may  be  bountiful  as  well  as  just;  and  if  the 
sum  given  be  less  than  the  debt;  it  cannot  be  intended  wt  a 
satisfaction,  but  may  be  considered  as  a  bounty;  and  if  the 
thing  given  is  of  a  different  nature,  then,  also,  as  the  intention 
of  the  party  is  not  plain,  it  must  be  considered  as  a  bounty. 
But  I  do  not  think  the  question  of  satisfaction  property  fells 
within  this  case,  for  here  it  turns  on  what  was  the  intention  of 
my  Lord  Lechmere  in  the  purchases  made  after  the  articles,  for 
as  to  all  the  estates  purchased  precedent  to  the  articles,  there 
is  no  colour  to  say,  they  can  be  intended  in  performance  of  the 
articles ;  and  as  to  the  leasehold  for  life,  and  the  reversion  in 
fee  expectant  on  the  estates  for  life,  it  cannot  be  taken  they 
were  purchased  in  pursuance  of  the  articles,  because  they  co«M 
not  answer  the  end  of  them.    But  as  to  the  other  purchases  (in 
fee  simple,  in  possession,  &c.)  though  considered  as  a  satis- 
faction to  a  creditor,  yet  they  do  not  answer,  because  they  are 
not  of  equal  or  greater  value.    Yet  why  may  they  not  be  in- 
tended as  bought  by  him  with  a  view  to  make  good  the  articles ! 
The  Lord  Lechmere  was  bound  to  lay  out  the  money  with  the 
liking  of  the  trustees,  but  there  was  no  obligation  to  lay  it  oat 
all  at  once,  nor  was  it  hardly  possible  to  meet  with  such  a  par- 
chase  as  would  exactly  tally  with  it.     Parts  of  the  land  pur- 
chased are  in  fee  simple,  in  possession,  in  the  south  part  of 
Great  Britain,  and  near  to  the  family  estate.     But  it  is  said  they 
are  not  bought  with  the  liking  of  the  trustees.     The  intention  of 
naming  trustees  was  to  prevent  unreasonable  purchases,  and  the 
want  of  this  circumstance,  if  the  purchases  are  agreeable  in 
other  respects,  is  no  reason  to  hinder  why  they  should  not  be 
bought  in  performance  of  the  articles.     It  is  objected,  that  the 
articles  say  the  land  shall  be  conveyed  immediately.    It  is  not 
necessary  that  every  parcel  should  be  conveyed  so  soon  as 
bought,  but  after  the  whole  was  purchased,  for  it  never  could 
be  intended  that  there  should  be  several  settlements  under  the 
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same  articles.  Whoever  is  entitled  to  a  performance  of  the 
covenant,  the  personal  estate  must  be  first  applied  so  far  as  it 
will  go,  and  if  the  covenant  is  performed  in  part,  it  must  make 
good  the  deficiency.  But  where  a  man  is  under  an  obligation 
to  lay  out  30,000/.  in  lands,  and  he  lays  out  part  as  he  can  find 
purchases  which  are  attended  with  all  material  circumstances, 
it  is  more  natural  to  suppose  these  purchases  made  with  regard 
to  the  covenant  than  without  it.  When  a  man  lies  under  an 
obligation  to  do  a  thing  it  is  more  natural  to  ascribe  it  to  the 
obligation  he  lies  under,  than  to  a  voluntary  act,  independent  of 
the  obligation.  Then,  as  to  all  the  cases  of  satisfaction,  though 
these  purchases  are  not  strictly  a  satisfaction,  yet  they  may  be 
taken  as  a  step  towards  performance,  and  that  seems  to  me 
rather  his  intention  than  to  enlarge  his  real  estate.  The  case 
of  Wilcox  and  Idem,  2  Vera.  558,  though  there  are  some  cir- 
cumstances that  are  not  here,  yet  it  has  a  good  deal  of  weight 
with  me.  There  the  covenant  was  not  performed,  for  the  estate 
was  to  be  settled,  but  the  land  was  left  to  descend,  and  a  bill 
was  brought  to  have  the  articles  made  good  out  of  the  personal 
estate;  to  which  it  was  answered,  that  the  200 f. per  annum  was 
bought,  which  descended  to  you.  It  is  true  a  settlement  hath 
not  been  made,  but  they  were  bought  with  an  intention  to  make 
a  settlement,  and  you  can  make  one.  The  same  will  hold  as 
strong  in  the  present  case,  that  these  lands  were  bought  to  an- 
swer the  purposes  of  the  articles,  and  fall  within  that  compass, 
and  it  is  not  an  objection,  to  say  they  are  of  unequal  value,  for 
a  covenant  may  be  executed  in  part,  though  it  is  not  so  in  satisfac- 
tion; and  in  this  particular  I  differ  from  the  Master  of  the  Rolls. 
There  must  be  an  account  of  what  lands  in  fee  simple  in  posses- 
sion were  purchased  after  the  articles  entered  into,  and  so  much 
as  the  purchase  money  of  such  lands  amount  to  must  be  looked 
on  in  part  of  satisfaction  of  the  30,000/.  to  be  laid  out  in  land 
under  the  articles,  and  the  residue  of  the  30,000/.  must  be  made 
good  out  of  the  personal  estate. 

No.  XXIII. 
Abstract  of  the  Special  Verdict,  in  Fairfield  v.  Birch  (h). 

Edmond  Kelly,  being  seised  in  fee  in  1747,  made  a  settlement 
before  his  intended  marriage,  in  consideration  of  the  wife's 
portion,  as  to  part  to  trustees  in  fee,  in  trust  to  sell  and  pay  off 

(A)  Vide  supra,  p.  655. 
3   0  4 
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incumbrances,  which  amounted  to  4,000/.  As  to  the  residue,  to 
himself  for  life,  remainder  to  trustees  in  the  usual  way,  to  preserve 
remainders ;  remainder  to  the  use,  that  the  wife  might  receive  a 
jointure  rent-charge,  in  bar  of  dower ;  subject  thereto,  to  the  first 
and  other  sons  of  the  marriage  successively  in  tail-male ;  remain- 
der to  the  first  and  other  sons  of  Edmond  Kelly,  by  any  other 
wife,  successively  in  tail  male ;  remainder  to  two  brothers  of  the 
settler  and  their  issue  male  in  strict  settlement ;  remainder  to 
Ignatius  Kelly  the  uncle  of  the  settler  for  life ;  remainder  (after 
a  limitation  to  trustees  to  preserve)  to  his  first  and  other  sons 
successively  in  tail  male,  with  the  reversion  to  the  settler's  right 
heirs.  Power  to  the  settler  if  he  survived  bis  wife,  having  issue 
by  her  a  son,  to  jointure  any  after-taken  wife,  to  the  extent  of 
50/.  a  year;  and  if  no  issue  male,  of  100/.  a  year;  and  if  no 
issue,  150/.  a  year,  and  2,000/.  for  younger  childrens  portions. 
Covenants  for  title  and  further  assurance.  Power  to  the  settler 
to  charge  500/.  but  not  to  affect  the  jointure.  Proviso,  that  if 
the  settler  and  his  brother  should  die  without  issue,  the  estates 
should  stand  charged  with  2,000/.  for  the  sisters  of  the  settler, 
or  their  issue. 

The  lands  vested  in  the  trustees  in  fee,  were  sold  to  Robert 
Birch,  under  a  decree  for  the  payment  of  the  incumbrances, 
which  were  accordingly  paid  out  of  the  purchase  money. 

Robert  Birch  had  notice  of  the  settlement  of  1 747,  in  the  year 

1766. 

Ann  Kelly  died  in  the  life-time  of  Edmond,  previous  to  the 

2d  May  1 758,  without  having  had  issue. 

Edmond,  on  the  2d  of  May  1758,  on  his  marriage  with  Har- 
riet Hincks,  in  consideration  of  a  portion  of  2,500/.  settled  the 
estates  to  himself  for  life,  remainder  to  trustees  to  preserve, 
remainder  to  the  intent  that  the  intended  wife  might  receive  a 
jointure  rent-charge  of  300/.  per  annum,  if  there  should  be  issue, 
and  subject  thereto,  to  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male;  remainder  to  Edmond  the  settler  in  fee. 

15th  July  1761,  Edmond,  for  a  valuable  consideration,  con- 
veyed to  Robert  Birch  the  settled  estates  in  fee.  Part  of  the 
consideration  the  jury  found  to  be  the  debts  for  which  the  estates 
under  the  decree  had  been  sold. 

The  brothers  of  Edmond  died  in  his  life-time  unmarried,  and 
without  issue. 

The  lessor  of  the  plaintiff  was  the  grandson  of  Ignatius, 
the  ttnc/e. 
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Edmond,  the  settler,  died  in  1768,  without  ever  having  had 
issue. 

The  lessor  of  the  plaintiff  claimed  under  her  father,  Robert 
Birch's  will,  and  was  entitled  to  a  portion  under  a  term  of  years, 
created  by  his  marriage  settlement,  which  was  made  in  con- 
sideration of  his  intended  wife's  portion. 


No.  XXIV. 

Sloane  v.  Cadogan. 

Rolls,  December  1808(1). 

Under  a  settlement  made  previously  to  the  marriage  of  Earl 
Cadogan  and  Frances,  his  wife,  the  sum  of  20,000/.  was 
assigned  to  trustees  upon  certain  trusts,  under  which,  William 
Bromley  Cadogan,  one  of  the  children  of  the  marriage,  became 
entitled,  subject  to  his  father  Lord  Cadogan's  life  interest  therein, 
to  one  fourth  share  of  the  20,000/.,  which  sum  was  afterwards 
invested  in  the  3  per  cent  reduced  annuities,  in  the  trustees 
names.  By  an  indenture,  bearing  date  t)ie  26th  May  1788, 
William  Bromley  Cadogan  assigned  to  William  Rose,  William 
Bulkley,  Duncan  Stewart,  and  Alexander  Graham,  their  execu- 
tors, administrators  and  assigns,  all  such  part,  share  or  pro- 
portion, as  he  the  said  William  Bromley  Cadogan  was  entitled 
to  as  aforesaid,  expectant  on  the  decease  of  the  Earl,  his  father, 
of  and  in  the  said  sum  of  20,000  /.,  and  all  the  interest  which 
after  the  decease  of  the  Earl  should  become  due  in  respect  of 
such  share. — To  hold  the  same  immediately  after  the  death  of 
the  said  Earl,  and  subject  to  his  life  estate  or  interest  therein, 
in  the  mean  time,  unto  the  said  William  Rose,  William  Bulkley, 
Duncan  Stewart,  and  Alexander  Graham,  their  executors,  admi- 
nistrators and  assigns.  Upon  trust,  immediately  after  the  de- 
cease of  Lord  Cadogan,  by  and  out  of  the  first  monies  which 
should  be  received  by,  or  come  to  their  hands,  by  virtue  of  the 
same  indenture,  to  pay  1,000/.  to  such  person  or  persons,  and 
for  such  uses,  intents  and  purposes,  as  he  the  said  William 
Bromley  Cadogan  should,  by  any  writing  or  writings  under  his 
hand,  direct  or  appoint;  and,  in  default  of  such  direction  or 
appointment,  then  to  pay  the  said  sum  of  1,000/.  unto  the  said 
William  Bromley  Cadogan,  or  his  assigns,  to  and  for  his  and 

(*)   Vide  supra,  p.  658. 
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their  own  use  and  benefit  And  upon  trust,  to  place  out  or 
invest  the  residue  or  surplus  of  the  said  monies  and  premises, 
as  soon  as  might  be,  after  the  same  should  be  received  by  them 
the  said  trustees,  in  such  stocks,  funds,  or  securities  as  therein 
mentioned ;  and  to  stand  possessed  of  all  the  said  residue  of  the 
said  trust  monies  which  should  remain  after  payment  of  the  said 
sum  of  1,000/.  and  of  the  said  stocks,  funds  or  securities; 
upon  trust  to  pay  unto  or  authorize  the  said  William  Bromley 
Cadogan  and  his  assigns,  to  receive  the  interest,  dividends,  and 
annual  produce,  for  life;  and  after  his  decease,  and,  in  case 
his  wife,  the  plaintiff,  should  be  then  living,  upon  trust  to  pay 
unto  or  authorize  her  and  her  assigns  to  receive  the  interest, 
dividends,  and  annual  produce  thereof  for  her  life,  for  her  and 
their  own  use  and  benefit,  the  same  to  be  in  lieu  of  dower;  and 
immediately  after  the  decease  of  the  survivor  of  the  said  William 
Bromley  Cadogan  and  plaintiff,  upon  trust,  to  pay,  assign  and 
transfer  the  said  residuum,  and  the  stocks,  funds,  or  securities 
for  the  same,  in  such  manner  for  the  benefit  of  the  issue  of  die 
marriage  between  them  the  said  William  Bromley  Cadogan  and 
plaintiff  as  therein  mentioned ;  and  "  for  default  of  such  issue, 
upon  trust  to  pay,  assign  and  transfer  the  same  to  such  person 
or  persons,  and  upon  such  trusts,  for  such  uses,  intents  and 
purposes,  and  by,  with,  under  and  subject  to  such  powers,  pro- 
visos, charges,  conditions,  and  limitations  over,  as  he  the  said 
William  Bromley  Cadogan,  at  any  time  or  times  during  his  life, 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without  power 
of  revocation,  to  be  sealed  and  delivered  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses,  or  by  his  last  will 
and  testament  in  writing,  or  any  writing  in  the  nature  of,  or 
purporting  to  be  his  last  will  and  testament,  to  be  by  him  signed 
and  published,  in  the  presence  of,  and  attested  by  such  and  the 
like  number  of  witnesses,  should  direct,  limit  or  appoint ;  and 
in  default  of  such  direction  or  appointment,  or  in  case  of  any  such 
and  the  same  should  not  be  a  complete  disposition  thereof,  then 
upon  trust  to  pay,  assign  and  transfer  the  said  residue,  and  the 
stocks,  funds  or  securities,  for  the  same,  or  so  much  thereof, 
whereto  any  such  direction  or  appointment  as  aforesaid  should 
not  extend,  to  the  said  Earl  Cadogan  (his  father)  his  executors, 
administrators  and  assigns,  to  and  for  his  aiid  their  own  use 
and  benefit.  And,  in  the  same  indenture  is  contained  a  proviso 
empowering  the  said  William  Bromley  Cadogan  and  his  wife, 
*he  plaintiff,  at  any  time  during  their  joint  lives,  to  revoke  the 
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said  trusts,  or  any  of  them,  and  to  appoint  or  limit  new  or  other 
trusts  in  the  manner  therein  mentioned.  The  3  per  cents,  were 
sold,  and  the  produce  lent  to  the  Earl  in  1786,  upon  real  security, 
by  way  of  mortgage. 

William  Bromley  Cadogan,   on   the  nth  May  1789,  made 
his  will,  which  was  signed  and  published  by  him  in  the  presence 
of  and  attested  by  two  credible  witnesses,  and  thereby  directed 
his  executrix  to  sell  a  leasehold  estate  at  Reading ;  "  and  as  to 
the  money  arising  from  the  sale  thereof,  I  give  the  same  to  my 
executrix ;  and  as  to  all  the  rest  and  residue  of  my  estate  and 
effects  whatsoever,  I  giye  and  bequeath  the  same  to  my  dear  wife 
Jane  Codogan."    And  he  appointed  her  his  sole  executrix.    And 
the  said  testator  shortly  afterwards  made  a  codicil  to  his  will, 
which  was  not  attested,  in  the  words  following :  Whereas,  by 
marriage  settlement,  I  have  given  to  my  dear  wife  Jane  Cadogan 
for  her  life,  the  whole  interest  of  the  moiety  of  my  mother's  foN 
tune  which  was  settled  upon  me,  as  will  appear  by  the  settlement 
itself,  reserving  to  myself  1,000/.  for  my  own  private  use.     And 
whereas  I  borrowed  at  Midsummer  1789,  of  Mr.  William  May, 
of  Bingfield  Mill,  the  sum  of  600  /.  at  4!  per  cent,  interest,  and 
gave  as  security  for  the  same  the   joint  bond  of  myself,  the 
Reverend  Mr.  Bulkley,  and  Mr.  William  Simmonds  Higgs,  of 
Pangbourn-lane,  Reading ;  I  hereby  direct,  that  the  above-men- 
tioned 1,000/.  be  appropriated  to  the  discharge  and  payment  of 
the  said  bond ;  and  if  it  should  be  convenient  to  my  dear  and 
honoured  father,  the  Right  honourable  Lord  Cadogan,  to  pay 
the  said  sum  of  600/.  to  the  aforesaid  Mr.  May,  of  Bingfield, 
and  to  take  to  himself  the  4  J  per  cent  interest,  and  deduct  the 
whole  principal  and  interest  out  of  the  moiety  of  my  mother's 
fortune,  which  comes  to  me  and  my  heirs  at  his  decease,  1  shall 
esteem  it  a  great  favour  added  to  the  many  I  have  received  from 
him  before.    And  the  testator  afterwards  made  a  codicil  to  his 
will,  also  not  attested,  in  the  words  following:  In  November 
1790,  Lord  Cadogan  was  so  kind  as  to  pay  the  above-mentioned 
600  /.  for  me  to  Mr.  May,  of  Bingfield,  by  the  which  fatherly 
act  of  goodness,  added  to  many  others  of  the  same  kind,  I  am 
freed  from  all  debts  and  incumbrances  whatever,  excepting  an 
annuity  of  10/.  a  year,  which  I  «m  engaged  to  pay  to  Mrs. 
Warsand,  Mrs.  Cadogan's  aunt,    now  living  at  Paradise-row, 
Chelsea,  for  her  life ;  and  also  to  pay  the  expenses  of  her  funeral. 
There  was  no  child  of  the  marriage  between  the  testator  and 
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his  wife.  The  testator  did  not,  in  his  life-time,  in  any  manner, 
execute  his  general  power  of  appointment  in  the  indenture  of 
16th  May  1783,  or  his  power  of  appointment  of  the  said  sum 
of  1,000/.  unless  by  his  will;  nor  did  he,  together  with  the 
plaintiff,  execute  their  joint  power  of  revocation  therein  con- 
tained. 

The  plaintiff  claimed  to  be  entitled  to  one  fourth  part  of  the 
20,000  /.  and  the  bill  was  filed  against  the  executors  of  the  Earl 
of  Cadogan,  to  establish  her  right. 

The  defendants,  in  their  answer,  stated,  that  the  Earl  paid  off 
the  600/.  and  interest,  mentioned  in  the  codicils,  and  they  sub- 
mitted, that  they  became  entitled  to  be  repaid  such  sum  out  of 
the  1,000  /. ;  and  they  claimed  to  be  entitled  to  the  whole  of  the 
fourth  share  of  the  said  William  Bromley  Cadogan,  subject  to 
the  plaintiff's  right  to  the  interest  for  her  life  (save  and  except 
the  aforesaid  1,000/.  part  thereof,)  under  the  indenture  of  26th 
of  May  1 783. 

Mr.  Richards,  Mr.  Stephen,  Mr.  Bowder,  and  Mr.  Sugden, 
for  the  plaintiff.  The  argument  of  the  latter,  which  in  a  great 
measure  was  a  repetition  of  the  arguments  before  urged,  is  the 
only  one  of  which  he  is  enabled  to  give  the  reader  a  full  note. 

It  was  to  the  following  effect : — 

The  first  question  is  as  to  the  600  /.    The  defendants  might 
as  well  contend  that  they  are  entitled  to  an  account  of  every  sum 
advanced  by  the  Earl  to  his  son.     In  every  case,  between  a 
father  and  child,  a  provision  by  the  father  is  deemed  an  advance- 
ment for  the  child,  on  account  of  the  connection  of  blood.    If  a 
father  purchase  in  the  name  of  a  child,  prima  Jacie,  it  is  an  ad- 
vancement for  the  child,  and  the  evidence  to  rebut  this  lies  on  the 
father;  whereas,  if  a  purchase  be  made  in  the  name  of  a  stranger, 
the  presumption  is  otherwise,  and  the  evidence  to  rebut  it  lies 
on  the  stranger.     Besides,  if  the  question  here  was  between 
strangers,  payment  might  be  pleaded  although  twenty  years  have 
not  yet  elapsed.    Lord  Mansfield  laid  it   down   that  sixteen, 
eighteen  or  nineteen  years  were  sufficient  whereupon  to  found  the 
presumption  of  payment  (Mayor  of  Hull  t>.  Horner,  Cowp.  109; 
Oswald  v.  Leigh,  1  T.  Rep.  270),  and  Lord  Erskine  so  considered 
the  rule  (Hillary  v.  Waller,  1 2  Ves.  266).    And  even  if  payment 
would  not  be  presumed,  yet  a  jury  would,  in  this  case,  be  directed 
to  find  a  release.  (Washington  v.  Brymer,  App.  to  Peake's  Evid.) 
— [This  point  was  given  up  by  the  defendants.] 
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The  principal  question,  however,  is,  whether  the  power  is 
executed;  and  first,  whether  it  is  executed  by  the  will  alone?  I 
must  admit,  that  in  general  a  sweeping  disposition,  however 
unlimited  in  terms,  will  not  include  property  over  which  the 
testator  has  merely  a  power,  unless  an  intention  to  execute  the 
power  can  be  inferred  from  the  will.  But  great  Judges  have  dis- 
approved of  this  rule.  Lord  Alvanley,  in  Langham  v.  Nenny, 
3  Ves.jun.  467,  wished  that  the  rule  had  been  otherwise,  and 
that  it  had  been  held  that  a  general  disposition  would  operate 
as  an  execution  of  the  power;  and  in  Nannock  v.  Horton,  7  Ves. 
jun.  391,  Lord  Eldon  said,  that  he  was  not  sure  that  the  rule,  as 
now  established,  did  not  defeat  the  intention  nine  times  out  of 
ten.  In  favour  of  the  rule  it  has  been  said,  that  to  overturn  it 
would  *be  to  destroy  the  distinction  between  power  and  property. 
That  I  deny.  The  marked  and  only  material  distinction  between 
power  and  property  is,  that  in  the  case  of  absolute  property, 
although  the  party  make  no  disposition  of  it,  yet  it  will  descend 
to  his  representatives ;  whereas  a  person  must  actually  execute 
his  power,  or  the  fund  will  go  over  to  the  person  to  whom  it  is 
given  in  default  of  appointment  But  why  should  not  the  same 
words  operate  as  an  execution  of  the  power  which  would  pass 
the  absolute  interest  ?  Where  is  the  distinction  as  to  the  purposes 
of  disposition  between  a  general  power  like  this  and  the  absolute 
interest  ?  If  the  solemnities  required  by  the  power  are  adhered 
to,  it  would  startle  a  man  of  common  sense  not  versed  in  legal 
subtleties  to  understand  so  refined  a  distinction.  As  therefore 
the  rule  stands  upon  no  principle,  and  has  been  regretted  by 
great  Judges,  the  Court  will  be  anxious  to  distinguish  cases, 
and  not  to  consider  every  case  as  within  this  general  rule.  Now 
there  is  not  a  single  case  in  the  books  which  governs  the  present. 
Ours  is  a  peculiarly  strong  case.  The  gift  to  the  Earl  in  default  of 
appointment  was  without  consideration,  and  the  parties  had  a 
power  of  revocation.  The  persons  who  prepared  the  settlement 
did  not  understand  the  distinction  between  power  and  property. 
They  gave  the  1,000  /.  to  such  persons  as  Mr.  C.  should  appoint, 
and  in  default  of  appointment  to  him  and  his  assigns.  There 
the  power  was  merely  nugatory :  it  was  not  larger  than  the  gift, 
nor  different  from  it  in  effect.  Besides,  here  the  property  moved 
from  Mr.  Cadogan;  the  settlement  as  to  the  Earl  was  merely 
voluntary,  and  the  power  was  part  of  Mr.  Cadogan's  old  do- 
minion, and  consequently  the  execution  of  it  must  receive  a 
favourable  interpretation.     In  this  respect  all  the  cases  are  dis- 
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tinguishable.  Moulton  v.  Hutchinson,  l  Atk.  558  ;  Andrews 
v.  Emmott,  2  Bro.  C.  C.  297  ;  Buckland  v.  Barton,  2  H.  Black- 
stone,  130 ;  Croft  v.  Slee,  4  Ves.  jun.  60;  Nannock  v.  Horton, 
7  Ves.  391 ;  and  Bradley  v.  Westcott,  13  Ves.  445,  are  all  cases 
where  the  power  was  given  by  one  person  to  another,  and  cannot 
be  compared  to  our  case,  where  the  power  was  reserved  by  the 
party  over  his  own  property.  There  are  two  cases,  I  must  admit, 
where  nearly  the  same  circumstances  did  occur.  Ex  parte  Cas- 
wall,  1  Atk.  599 ;  Bennet  v.  Aburraw,  8  Ves.  609.  But  the  first 
case  came  on  merely  upon  a  petition ;  and  Lord  Hardwicke  said 
he  would  not  say  what  his  opinion  would  be  if  it  came  on  upon 
bill  and  answer.  Besides,  Lord  Hardwicke  overruled  this  case 
by  a  later  determination,  as  I  shall  presently  show.  In  the  last 
case  the  property  in  default  of  appointment  was  given  to  the  next 
of  kin,  which  may  be  thought  to  distinguish  it  from  ours.  But 
if  there  is  no  authority  against  the  plaintiff,  there  are  two  veiy 
considerable  cases  in  her  favour.  The  first  is  Maddison  v.  An- 
drews, 1  Ves.  57.  There  a  man  made  a  settlement,  reserving  to 
.  himself  power  to  charge,  limit,  or  appoint  the  estate  with  any 
sum  not  exceeding  1,000/.  By  his  will,  without  making  the 
slightest  reference  to  his  power,  he  gave  some  legacies,  and 
then  charged  all  his  estate  with  the  payment  of  his  debts  and 
legacies.  Lord  Hardwicke  held  that  the  power  was  part  of  the 
old  ownership ;  and  that  it  was  but  a  shadow  of  difference  that 
he  had  charged  all  his  estate ;  whereas  this  was  before  settled  to 
uses,  for  these  powers  to  the  owner  were  to  be  considered  as 
part  of  the  property.  Now  this  is  precisely  our  case,  and  to  de- 
cree against  the  plaintiff  your  Honor  must  overrule  Lord  Hard- 
wicke's  decision.  The  other  case  is  Standen  tr.  Standen,  which 
has  been  already  so  justly  relied  on.  It  is  impossible  to  read 
that  case  without  seeing  that  Lord  Rosslyn  would  have  decided 
it  on  the  ground  of  the  power  being  equivalent  to  the  ownership, 
even  if  the  circumstance  had  not  occurred  to  which  the  decision 
is  generally  referred — that  the  testatrix  had  no  real  estate  except 
what  was  subject  to  the  power.  And  yet  in  that  case  the  power 
was  a  gift  by  a  will  from  a  husband  to  his  wife,  and  was  not,  as 
in  our  case,  a  part  of  the  donee's  old  dominion. 

But  if  the  will  of  itself  is  not  an  execution  of  the  power,  that 
and  the  codicil  taken  together  certainly  are.  The  operation  of  a 
codicil  even  in  respect  of  real  estate  is  to  republish  the  will,  and 
pass  after-purchased  estates,  although  not  noticed,  if  executed 
according  to  the  statute  of  frauds.     Piggott  t\  Waller,  7  Ves. 


APPENDIX.  8&L 

I  an.  98.  And  where,  as  in  our  case,  new  matter  is  introduced, 
it  forms  an  integral  part  of  the  will,  in  the  same  manner  as  if  it 
had  actually  been  inserted  in  the  will  at  the  time  of  its  execution. 
And  on  this  ground  a  codicil  may  explain  a  doubtful  expression 
in  the  will,  or  may  give  an  estate  by  implication,  where  the  tes- 
tator refers  to  what  he  supposes  he  has  done  by  his  will,  although 
the  disposition  in  the  will  is  not  what  he  states  it  to  be.  Hayes 
v.  Fooide,  2  Blackst.  698;  Beable  v.  Dodd,  1  T.  Rep.  193.  In 
our  case  the  words  in  the  will  are  sufficient,  if  an  intention  ap- 
peared to  execute  the  power,  and  as  such  an  intention  does 
appear  by  the  codicil  which  forms  part  of  the  will,  they  both  toge- 
ther amount  to  an  execution  of  the  power.  It  is  impossible  to 
misunderstand  the  words  in  the  codicil,  "  which  comes  to  me  and 
my  heirs  at  his  decease."  They  admit  of  but  three  constructions 
— 1st.  He  considered  the  fund  as  haying  passed  to  his  devisee, 
who  was  his  hares  factus:  or  2d,  he  adverted  to  its  going  to  his 
hares  natus,  or  child  under  the  settlement :  or  3d,  he  looked  to 
the  event  of  its  going  to  his  father,  the  Earl,  in  default  of  ap- 
pointment. The  2d  cannot  be  the  right  construction ;  for  if  there 
was  issue  to  take  the  fund,  their  right  would  prevail  over  the 
testator's,  and  the  Earl  could  not  retain  his  debt  out  of  a  fund 
which  would  in  that  event  belong  to  them.  The  last  construc- 
tion is  absurd  :  it  would  amount  to  a  request,  as  has  been  already 
shown,  to  a  man  to  pay  himself  a  debt  out  of  his  own  money. — 
But  he  considered  the  property  as  having  passed  to  his  wife ;  and 
as  he  knew  that  it  was  in  the  hands  of  his  father,  who  had  a  life- 
interest  in  it,  he  requested  him  to  retain  the  money  out  of  it,  and 
not  to  let  his  wife  be  troubled  for  it  till  the  property  given  to  her 
fell  into  possession.  This  then  clearly  establishes  the  first  con- 
struction. Our  case  must  not  be  compared  to  Holmes  v.  Coghill, 
7  Ves.  429,  1 2  Ves.  206 ;  for  there  the  power  executed  by  the  will 
was  discharged  before  the  execution  of  the  codicil. 

It  will,  however,  I  suppose,  be  objected,  that  the  codicil  is  not 
attested,  and  consequently  cannot  be  deemed  an  execution  of  the 
power.  But  it  is  sufficient  where  a  power  is  executed  by  several 
instruments,  that  the  principal  one  is  duly  executed.  Earl  of 
Leicester's  case,  1  Ventr.  278.  The  will  and  codicil  amount  to- 
gether to  an  execution  of  the  power.  But  I  need  not  insist  upon 
this,  because  the  plaintiff  being  a  wife  is  entitled  to  have  the 
defect  in  the  execution  supplied ;  and  it  is  not  material  that  she 
is  in  part  provided  for,  because  the  husband  is  the  judge  of  the 
quantum  of  provision  ;  nor  is  it  material  that  the  provision  wa& 
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made  after  marriage,  although  to  constitute  a  good  settlement  of 
realty,  as  against  a  purchaser,  a  settlement  after  marriage  is 
merely  voluntary.  Fothergill  v.  Fothergill,  a  Freem.  256; 
Hervey  v.  Hervey,   1  Atk.  561 ;  Churchman  t*.  Harvey,  AmbL 

336- 

But  strong  as  these  grounds  are,  they  are  not  the  only  ones 
upon  which  the  plaintiff's  case  may  be  rested.     I  mean  to  con- 
tend, that  the  supposed  settlement  of  Mr.  Cadogan  was  merely 
tantamount  to  articles,  that  the  gift  to  the  Earl  was  voluntary,  and 
consequently  cannot  be  enforced  by  this  Court,  and  that  it  is 
immaterial  that  the  funds  are  now  actually  vested  in  the  executors 
of  the  Earl.  I  may  admit,  that  if  we  asked  the  Court  to  execute 
the  articles  they  must  be  executed  in  toto.     But  we  do  not  re- 
quire the  aid  of  the  settlement  to  support  our  title ;  we  are  con- 
tent to  take  this  fund  as  part  of  Mr.  Cadogan's  property  dis- 
charged from  this  settlement.  To  constitute  an  actual  settlement, 
so  as  to  enable  a  volunteer  to  claim  the  benefit  of  it,  it  is  abso- 
lutely necessary  that  the  relation  of  trustee  and  cestui  que  trust 
should  be  established.     Here  Mr.  C.  did  all  he  could ;  but  that 
is  not  enough.     He  could  not  make  an  actual  transfer.    The 
trustees  in  whom  it  was  vested  would  not  have  been  authorized 
in  transferring  it  of  their  own  authority  to  the  trustees  of  Mr. 
C.'s  settlement.     If  a  man  is  seised  of  the  legal  estate,  and  agrtt 
to  make  a  voluntary  settlement,  it  cannot  be  enforced.  Can  it  make 
any  difference  that  the  legal  estate  happens  to  be  outstanding1. 
Certainly  not.     As  the  settlement  therefore  was  not  completely 
perfected,  the  Earl  could  not  enforce  it.     It  will  not  be  pretended 
that  there  is  any  consideration  as  between  a  child  and  father, 
which  will  call  for  the  interference  of  this  Court.  The  father  is  as 
a  mere  stranger.    It  was  so  as  to  covenants  to  stand  seised ;  and 
this  Court  does  not  even  advert  to  every  consideration  which  is 
sufficient  to  raise  a  use  under  a  covenant  to  stand  seised.    In 
Stevens  v.  Trueman,  1  Ves.  73,  where  an  agreement  by  a  child, 
to  settle  an  estate  in  the  events  which  had  happened  on  her 
father,  was  enforced,  it  was  not  even  hinted  that  there  was  any 
consideration  as  between  the  child  and  father;  but  the  decision 
was  grounded  on  the  gift  by  the  father  of  500/.  to  the  child. 
And  in  all  the  cases  on  this  subject,  it  will  be  found  that  the 
decisions  proceeded  on  the  ground  of  some  consideration  given 
for  the  settlement  on  the  strangers.   Goring  t>.  Nash,  3  Atk.  186, 
was  the  mere  case  of  a  settlement  by  a  father  on  his  younger 
daughter.    Osgood  v.  Strode,  2  P.  Wms.  245,  was  an  actoal 


APPENDIX.  888 

purchase  by  the  grandfather  of  the  limitations  to  his  grand- 
children. Vernon  and  Vernon,  in  the  same  book,  594,  turned 
upon  something  like  a  moral  consideration.  Lord  Chancellor 
King  did  not  consider  it  a  voluntary  conveyance,  2  Kel.  Cha. 
Ca.  J  0.  Besides,  there  the  Court  relied  upon  the  covenant  which 
might  be  enforced  at  law;  and,  therefore,  to  prevent  circuity, 
they  enforced  a  performance  in  specie.  But  even  that  doctrine 
is  now  overruled,  Hale's  case,  Ch.  1764 ;  and  in  our  case  there 
is  no  covenant.  The  general  doctrine  in  these  cases  is  recog- 
nized in  Colman  t>.  Sarrel,  1  Ves.  jun.  50;  followed  by  Ellison 
0.  EUisonf  6  Ves.  j  un.  656.  In  this  case,  it  is  not  material  that  the 
fund  is  actually  vested  in  the  defendants ;  because  it  is  vested 
in  them  in  a  different  right. — This  Court  will  never  permit  a 
mortgagor  under  a  settlement  to  claim  the  fund  in  a  different 
character.  In  Ellison  t>.  Ellison,  Lord  Eldon  considered,  that 
when  the  relation  of  trustee  and  cestui  que  trust  was  actually 
raised,  although  the  settlement  was  voluntary,  it  was  not  material 
that  the  fund  had,  by  the  effect  of  accident,  got  back  to  the 
settler,  as  if  the  trustee  of  stock  should  make  the  settler  his 
executor.  Now,  the  converse  of  this  proposition  must  equally 
hold  good,  and  that  is  our  case. — It  is  like  a  late  case  before 
your  Honor,  where  a  legacy  was  given  to  a  married  woman  by 
a  will,  and  the  husband  was  made  executor,  and  received  the 
legacy ;  and  your  Honor  held,  that  he  had  not  reduced  it  into 
possession,  so  as  to  prevent  his  wife's  right  by  survivorship. 
And  why  ?  Because  he  had  received  it  as  executor,  and  not  in 
his  marital  right.  The  characters  were  totally  distinct.  That 
decision  must  govern  our  case. 

Sir  Samuel  Romilly  and  Mr.  Raithby  for  the  defendants : — 
To  hold  the  will  to  be  an  execution  of  the  power  would  be  to 
overrule  all  the  cases  on  residuary  bequests.  The  case  of  Madi- 
son v.  Andrew  decides  nothing  more  than  that  where  a  man  has 
a  general  power  of  appointment,  the  fund  shall  be  subject  to 
his  debts,  which  has  long  been  the  law  of  this  Court.  [Master 
of  the  Rolls. — But  there,  as  in  this  case,  the  estate  was  settled 
subject  to  the  power.]  At  any  rate  that  case  is  not  now  an 
authority.  As  to  the  codicil,  it  is  said,  that  the  defect  may  be 
supplied ;  and  so  it  may  in  common  cases,  but  here  it  cannot  be 
looked  at,  as  it  is  not  attested ;  because,  here  no  intention  ap- 
pears to  execute  the  power  on  the  face  of  the  instrument  A 
clear  intention  must  appear,  before  the  Court  can  aid  the  defect. 
The  codicil  is  against  the  plaintiff.    It  shows  that  he  forgot  there 
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was  any  power.  He  thought,  in  default  of  issue,  the  property 
would  revert  to  him.  And,  if  he  forgot  his  power,  the  Court 
cannot  hold  that  this  will  pass  under  a  bequest  of  property. 
The  plaintiff  admits  that  the  will  of  itself  would  not  be  an  exe- 
cution of  the  power,  and  the  codicil  amounts  to  nothing;  for 
this  is  the  case  of  a  non-execution,  and  not  of  a  defective  execu- 
tion. As  to  the  point  upon  the  settlement  being  voluntary,  if 
it  be  correct,  it  cannot  be  acted  upon  in  this  case,  because  the 
plaintiff  states  the  settlement,  and  grounds  her  title  upon  it 
The  question  is  not  made  by  the  bill,  and  cannot  now  be  gone 
into,  even  admitting  that  the  law  is  as  stated ;  whereas,  hoe 
the  fund  is  actually  assigned,  and  the  defendants  do  not  require 
the  assistance  of  the  Court  to  defend  their  title. 

Mr.  Richards  in  reply : — 

The  limitation  to  the  Earl  of  Cadogan  was  merely  voluntary; 
it  was  a  mark  of  respect  to  him ;  but,  in  point  of  law,  he  was  a 
mere  stranger.  He  could  not  have  required  a  subpoena  against 
our  trustees.  And,  in  fact,  the  defendants  are  asking  relief,  as 
they  want  to  retain  the  fund,  although  they  are  bound  to  re- 
assign it  in  their  character  of  mortgagors.  [Master  of  the  Rolls : 
Lord  Cadogan  could  not  have  come  here,  requiring  Mr.  Cadogan 
to  give  him  a  better  security  for  the  money.  But  here  did  Lord 
C.  stand  in  need  of  any  other  aid  ?  The  assignment  was  as  good 
an  assignment  as  could  be  made  of  this  reversionary  interest 
You  may  be  a  trustee  for  a  volunteer.]  Upon  the  will  and  codicfl 
taken  together,  there  can  be  no  doubt  but  that  this  power  was 
duly  executed.  The  words  in  the  codicil  admit  of  no  other 
meaning  than  that  the  property  was  given  to  his  wife  by  his  wiO. 

Master  of  the  Rolls  having  taken  time  to  consider : — 

Two  points  were  made  on  the  part  of  the  plaintiff;  1st,  that 
it  was  necessary  that  the  husband  should  execute  the  power. 
But,  2dly,  if  it  was,  that  his  will  did  amount  to  an  execution  of 
it.  As  to  the  first,  it  was  said  that  the  gift  to  Lord  Cadogan 
was  merely  voluntary,  and  Lord  C.  could  not  have  had  any  assist- 
ance from  this  Court :  that  the  question  is  the  same  as  if  the 
representatives  were  parties  seeking  relief,  as  the  circumstance 
of  his  executors  having  the  money  makes  no  difference,  and  I 
think  that  that  circumstance  is  immaterial.  But,  as  against  the 
party  himself,  and  his  representatives,  a  voluntary  settlement  is 
binding.  The  Court  will  not  interfere  to  give  perfection  to  the 
instrument,  but  you  may  constitute  one  a  trustee  for  a  volunteer. 
Here  the  fund  was  vested  in  trustees :  Mr.  W.  Cadogan  had  an 
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equitable  reversionary  interest  in  that  fund,  and  he  has  assigned 
it  to  certain  trustees,  and  then  the  first  trustees  are  trustees  for 
his  assigns,  and  they  may  come  here,  for  when  the  trust  is 
created  no  consideration  is  essential,  and  the  Court  will  execute 
it  though  voluntary. 

Then  the  question  is  as  to  the  power.  The  will,  it  was  hardly 
contended,  although  attested,  would  amount  to  an  execution  of 
the  power.  The  circumstance  of  the  attestation  has  been  held 
not  to  be  material,  and  it  is  now  settled  that  a  general  disposition 
will  not  include  property  over  which  the  party  has  only  a  power, 
unless  an  intention  appear.  But  it  is  said,  here  is  a  codicil  which 
will  amount  to  an  execution.  For  this  no  authority  was  cited; 
and  I  am  not  aware  that  the  conception  of  the  testator,  of  his 
power  over  his  property,  is  ever  referred  to,  except  for  the  purpose 
of  election.  But  here  the  question  is  upon  an  execution  of  a 
power.  This  point,  however,  is  immaterial,  as  the  codicil  does 
not  establish  the  testator's  intention ;  he  uses  expressions  de* 
scriptive  only  of  the  interests  which  his  mother's  settlement  gave 
him  in  the  fund,  but  that  does  not  show  that  he  meant  to  exercise 
the  power.  It  is  quite  evident  that  he  had  not  forgot  his  power. 
Here  he  remembered  the  settlement,  and  states  that  he  had  an 
absolute  power  over  the  l  ,000  /.  The  request  is  not  evidence  that 
he  might  not  consider  that  Lord  C.  would  not,  in  some  event, 
become  entitled  to  the  property.  But  here  he  meant  only  that 
the  money  should  be  deducted  out  of  the  1 ,000  /.  The  codicil 
does  not  show  that  he  considered  all  the  property  was  his,  which 
is  necessary ;  and  I  should  conclude  the  contrary.  The  bill  must 
be  dismissed  as  to  this  fund. 


No.  XXV. 

Bury  v.  Bury  (k),  Ch.  nth  July  1748. 

Sir  Thomas  Bury  being  seised  of  a  freehold  estate,  and  also 
possessed  of  a  leasehold  estate,  on  the  marriage  of  his  son, 
Thomas  Bury,  by  lease  and  release,  3d  and  4th  January  1 725, 
settled  the  freehold  estate  on  himself  for  life ;  remainder  to  his 
wife  for  life ;  remainder  to  Thomas,  his  son,  for  life ;  remainder 
to  his  intended  wife  for  life ;  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  plaintiff  for  life,  with 

(4)  Vide  tupre,  p,  743.  75a, 
3   H   3 
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remainder  to  his  first  and  other  sons  in  tail  male ;  with  remainder 
over :  and  the  leasehold  premises  were  assigned  to  trustees,  to 
raise  money  to  renew  the  lease,  then  to  pay  the  rents  to  Thomas, 
the  son,  for  his  life ;  remainder  to  his  intended  wife  for  her  life; 
remainder  to  his  first  and  other  sons;  remainder  to  the  trustee*, 
to  pay  the  rents  to  plaintiff  for  his  life ;  remainder  to  his  first 
and  other  sons,  with  remainder  over. 

The  marriage  took  effect ;  the  wife  died  without  tearing  any 
issue  male.    Sir  Thomas  died. 

Thomas  Bury,  on  his  second  marriage  with  the  defendant, 
having  renewed  the  lease,  by  indenture,  dated  31st  Dec.  173$, 
settled  the  leasehold  premises  to  himself  for  life,  remainder  to  hit 
second  wife,  the  defendant,  for  life,  with  remainders  over;  and 
therein  taking  notice,  that  the  said  Thomas  Bury  was  seised  f of 
the  term  of  his  natural  life  with  the  pouter  of  jointuring  in  the  said 
freehold  lands,  did,  for  enlarging  the  jointure,  grant  the  same  to 
her,  for  life,  with  remainders  over. 

The  marriage  took  effect ;  Thomas  Bury  died  without  leaving 
any  issue  male,  either  by  his  first  or  second  wife  ;  so  that  the 
plaintiff  became  entitled  to  the  leasehold  premises,  by  virtue  of 
the  settlement  made  on  Thomas  Bury's  first  marriage.  The  bill 
was  brought  against  the  second  wife  for  an  account  of  the  rents 
and  profits  of  the  leasehold  premises,  and  to  have  all  deeds  and 
writings  relating  thereto  delivered  up. 

The  defendant  denied  that  she  had  any  notice  of  the  deeds 
3d  and  4th  Jan.  1725,  or  that  there  was  any  settlement  of  the 
leasehold  premises,  or  that  any  such  deed  was  delivered  to  her 
with  the  rest  of  the  writings.  There  was  only  one  witness  who 
had  proved  he  had  been  employed  to  look  over  the  title  for 
Thomas  Bury  and  defendant ;  and  that  amongst  the  papers  he 
had  seen  a  foul  draft  of  the  former  settlement,  and  that  there 
was  no  power  of  jointuring  in  the  leasehold  premises,  which  he 
told  Thomas  Bury  of. 

Lord  Chancellor. — There  are  two  questions :  1  st,  Whether  she 
had  notice  ?  2dly,  if  no  notice,  Whether  she  can  protect  herself 
under  the  lease  renewed  by  her  husband  ? 

As  to  the  1st,  there  is  no  positive  evidence  of  notice:  she  de- 
nied it  by  her  answer,  and  there  being  only  one  witness  against 
that  answer,  a  decree  cannot  be  made  upon  that  one  witness's 
testimony.  Where  an  agent  has  been  employed  for  a  person  in 
part,  and  not  throughout,  yet  that  affects  the  person  with  notice: 
here  the  recital  in  the  deed  of  the  power  of  jointuring  was  sof- 
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cient  to  have  made  defendant  have  inquired  into  it,  and  therefore 
shall  affect  her.  In  Le  Neve  v.  Le  Neve  she  admitted  Norton 
was  her  agent ;  and  so  that  differs  from  this  case. 

As  to  the  2d,  There  was  no  surrender  of  the  former  lease,  for 
the  legal  estate  was  in  trustees,  and  therefore  the  Court  is  to 
judge  only  as  between  cestui  que  trusts;  and  though  the  lease 
was  renewed  by  T.  Bury,  yet  it  must  follow  the  trust  of  the 
whole  term,  and  he  can  have  no  contribution  for  what  he  paid, 
for  he  enjoyed  it  during  his  life.  If  a  lease  or  deed  is  wrongfully 
given  up  or  destroyed,  you  may  give  evidence  of  the  purport  of 
the  deed,  or  have  a  discovery  from  the  granters. — Decreed,  that 
no  alteration  was  made  in  the  former  trusts  by  Thomas's  renewal 
of  the  lease. 


3H3. 
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In  order  to  avoid  repetition,  the  points  have  been  arranged  under  the  heads  to  which 
they  appeared  principally  to  belong,  and  references  have  been  made  to  the  prin- 
cipal heads  from  every  other  title  to  which  it  was  thought  a  reader  would  refer  for 
any  particular  point.  To  give  an  instance,  under  the  head,  Bankruptcy,  Act  af, 
the  reader  is  referred  to  "  Notice/'  where  he  will  find,  whether  or  not  an  act  of 
bankruptcy  u  notice  to  a  purchaser. 


Abstracts,  p*gc 

what  should  be  attended  to  in  examining  them         -        -  9>  n. 
if  the  abstract  be  not  ready  at  the  day,  the  vendor  cannot 
enforce  the  contract  at  law  -  365 

but  if  the  purchaser  do  not  call  for  the  abstract  in  suf- 
ficient time  to  complete,  or  receive  it  after  the  day 
fixed,  equity  will  relieve  the  vendor      -  366 

must  be  furnished  by  the  vendor,  at  his  own  expense        -  385 
should  mention  every  incumbrance  -        -        -        -    ib. 

is  considered  complete,  when  -        -        -        -        -    ib. 

for  what  purposes  delivered    ------    ib. 

to  whom  die  property  of  it  belongs         ....  386 

purchaser  may  maintain  trover  for  it,  pending  the  contract, 

if  retained  by  the  seller ib. 

See  Time. 
ACRES, 

what  shall  be  deemed  customary,  and  what  statute  -  300,  301 
ACT  OF  PARLIMENT.    See  Notice. 
ACT  OF  BANKRUPTCY.    See  Bankruptcy,  act  of. 
ACTION, 

a  party  entitled  to  recover  a  penalty,  where     -        -        -  204 
may  be  brought  by  a  purchaser  for  breach  of  contract, 
where       -        - 205 
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ADVANCEMENT— {continued.)  Pagt 

so  a  declaration  of  trust,  or  devise  by  the  father, 

subsequently  to  the  conveyance    ...  634 
but  if  a  conveyance  to  a  son  is  for  a  particular 
purpose,  a  trust  will  result  to  the  father         -    ib. 
or  the  child  may  be  put  to  his  election        -    ib. 
„  purchase  by  a  father  in  the  joint  nasnes  of  himself  and  child, 
although  an  advancement,  is  not  so  strong  a  case  as  the 
other,  qu»     -..•**..    ib. 
where  the-father  is  dead,  a  purchase  by  the  grandfather  in 

the  name  of  the  grandchild  is  an  advancement    -        -  636 
purchase  by  a  husband  in  the  name  of  his  wife  is  an  ad- 
vancement       ,-..----    ib. 
purchase  by  a  father,  in  the  name  of  his  wife  or  child,  is 
voidable  by  creditors,  where     ....    636,  637 
See  Evidence.     Purchaser.     Rbsultimo 
TausTt 
ADVOWSON, 

statement  in  the  particulars  o£  that  a  voidance  was  likely 
to  occur  soon,  not  binding         .....      4 

AGENT, 

the  extent  of  his  authority    ------    41 

cannot  buy  the  estate  of  his  principal  *  595 

employed  by  parol  to  buy  an  estate*  and  paying  all  the  mo- 
ney, cannot  be  compelled  to  convey  it  to  his  principal    629 
but  if  he  deny  the  agreement,  the  principal  is  a  com- 
petent witness  to  prove  the  perjury      -        -        -    ib. 
who  is  a  sufficient  agent  within  the  statute  of  frauds   -  96. 100 
estates  bought  by  an  agent  with  his  principal's  money  may 
be  followed,  where   -------  638 

purchaser  must  not  pay  money  to  the  agent  of  the  vendor 
before  the  time  appointed  ------    41 

his  authority  may  be  revoked,  when  *        -        -    98 

effect  of  his  evidence  against  his  signature  as  agent  -        -    ib. 
must  be  a  third  person  -------  100 

payment  of  deposit  by  an  agent  for  a  purchaser,  may  be 
recovered  by  the  latter,  where    -----  221 

See  Attorney.     Auctioneer.    Evidence. 
Notice. 
AGREEMENTS, 

will  be  enforced  in  equity, 
against  Ihe  heir  at  law  of  a  vendor       -  18a 
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AGREEMENTS— (continued.)  .  I>v 

will  be  enforced  in  equity,  Ac. 

but  whether  this  will  be  done  daring  the  mino- 
rity of  the  heir,  qu.  -         -         -        -  183- 

against,  equitable  issue  in  tail,  where  there  has  been 

a  decree  in  the  ancestor's  life-time,  seinble         •  185 

a  widow  entitled  to  free  bench,  where  -         -        -  187 

the  survivor  of  joint  tenants,  where      -         -        -    ib. 

a  husband  who  has  covenanted  to  sell  his  wife's 

estate,  where  -        -        -         -         -        -  188 

a  person  becoming  lunatic  after  the  contract,  where  191 
a   person  entitled,  in   default  of  execution  of  a 
power  of  sale,  where  a  legal  contract  has  been 
made  under  the  power,  and  the  power  is  extin- 
guished by  the  deaths  of  parties        -         -        -  191 
although  the  agreement   is   by  parol,  where,  and  where 
not  ----,-..    103#  12s 

the  vendor  or  vendee  become  bankrupt  -        -  162 

the  vendor  or  vendee  be  dead       -         -         -        -  163 

the  purchaser  is  a  nominal  contractor,  where,  and 
where  not       .....         .  200 

void  at  law,  where,  and  where  not       -         -    002,203 
a  penalty  be  imposed  -        -         -         .        -  204 

the  estate  is  destroyed,  where     ...    254, 255 
the  consideration,   being   contingent,    has  failed, 

where 1157, 258 

the  vendor  has  not  the  interest  which  he  pretended 
to  sell,  or  a  title  to  the  whole  estate,  where,  and 
where  not       ......    364.  278 

the  purchaser  knew  that  the  seller  could  not  grant 

the  whole  interest  sold,  semble  -         -        -  281 

the  estate  is  freehold,  and  was  sold  as  copyhold, 
where    -----         -         ..275 

the  estate  be  defective,  where,  and  where  not       •  283 
will  not  be  enforced  in  equity 
against  issue  in  tail,  where  no  fine  or  recovery      -        -  185 
a  widow  entitled  to  dower  -        -         -        -        -  187 

a  feme  covert     -----..ib. 

where  an  agent  has  sold  the  estate  in  a  manner  not  autho- 
rized by  his  authority      -        -        -         -        -156 

an  agent  has  committed  a  gross  breach  of  trust  to 
his  principal  in  the  sale   •        -        -         -        -    ib. 
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AGREEMENTS— (continued).  Pagc 

will  not  be  enforced  in  equit}',  «fcc. 

so  of  a  trustee     ------  197 

when  made  in  a  state  of  intoxication   -        -        -        -  193 

where  the  seller  has  turned  the  purchaser  out  of  pos- 
session given  according  to  the  contract     -        -        -    ib. 
where  it  would  be  particularly  hard  on  the  party  against 

whom  it  should  be  decreed  -        -        -  194 

there  has  been  suppressio  xeri,  or  suggestio  falsi      ib. 
there  has  been  a  surprise  •        -        -        -  195 

a  vendor  has  industriously  concealed  a  patent 

defect 2,  293 

or  not  disclosed  a  latent  defect  -        -      2,  288 
or  was  not  bond  fide  owner  of  the  estate  at 

the  time  of  the  contract         -        -        •  197 
or  although  a  bond  fide  contractor,  yet  can- 
not make  a  title    -----  198 

the  remedy  is  not  mutual         -        -        -        -  280 

the  purchaser  can  obtain  only  an  undivided  part 
of  the  estate  contracted  for  -        -        -        -  274 

the  estate  is  leasehold  or  copyhold,  and  the  pur- 
chaser contracted  for  freehold  -  275,  276 
general  rules  by  which  equity  is  guided  in  granting 
a  specific  performance    ------  191 

to  purchase  and  settle  an  estate,  what  is  a  performance  640 
to  grant  a  lease,  where  binding  on  a  purchaser  -  734,  735 
to  provide  a  purchaser  for*  an  estate,  how  performed  -  47 
in  the  hands  of  one  party  may  be  obtained  by  the  other 

to  stamp  it- 227 

where  there  is  only  one  part  of  the  agreement  executed, 
it  must  be  produced  on  an  action    -        -        -        -     ib. 

See  Consideration.  Covenants.  Pur- 
chaser. Statute  of  Frauds.  Time. 
Title.  Vendor.  Voluntary  Convey- 
ance. 

ALIEN, 

can  only  purchase  for  the  benefit  of  the  king  -  596 

unless  he  be  made  a  denizen      -----    ib. 

AMBIGUITIES, 

may  be  explained  by  parol  evidence,  where,  and  where 
not 143.  161 
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ATTESTED  COPIES— (continued.)  Page 

what  attested  copies  must  be  furnished  to  the  purchaser 
by  the  vendor  --------  467 

semble,  that  an  agreement  to  produce  the  title-deeds  will 

not  bar  the  purchaser  of  his  claim  to  attested  copies     -    ib. 
vendor  must,  at  his  own  expense,  furnish  the  purchaser 
with  a  covenant  to  produce  the  deeds  -  467 

and  a  purchaser  is  entitled  to  see  (he  deeds     -    3^7.  467 
purchaser  obtaining  possession  of  the  deeds,  may 

retain  them,  where     -        -        -  •        -  467 

purchaser  will  be  obliged  to  take  copies  if  the  deeds 
are  lost,  where  -------    ib. 

ATTORNEY, 

if  an  attorney  sell  an  incumbered  estate  without  disclosing 

the  incumbrance,  he  is  responsible  to  the  purchaser    -    6,  7 
the  vendor's  attorney  should  not  be  employed  by  the  pur- 
chaser      -------..y 

should  $jS4d  to  what,  in  examining  abstracts         -  9,  n. 

bidding  tojwid  his  authority  will  himself  be  liable  -        -    40 
but  jflrunless  he  be  limited  as  to  price    -        -        -    ib. 

has  what  remedy  where  the  principal  denies  the  authority     41 

buying  in  an  estate  without  authority  is  personally  bound  -    66 

cannot  buy  from  his  client  whilst  the  relation  subsists       -  602 
but  he  is  not  incapable  of  contracting  with  his  client,  610,  61 1 

how  he  should  execute  an  agreement  for  sale  of  the  prin- 
cipal's estate     ---*----    47 

is  answerable  to  his  client  in  case  of  neglect  -        -        -  486 

purchaser  not  bound  to  take  a  conveyance  executed  by 
attorney  --.-----.  389 

vendor  not  compellable  to  execute  by  attorney         -        -    ib. 

to  a  commission  of  bankruptcy  cannot  purchase  the  bank- 
rupt's estate      --------  599 

See  Agent.    Evidence. 
AUCTIONEER, 

ought  not  to  prepare  particulars  of  sale  -        -  -12 

may  deduct  auction  duty  out  of  money  received,  or, 
otherwise,  recover  it  by  action   -        -        -        -        -     15 

must  pay  the  duty  himself  if  he  undertake  to  give  proper 
notices,  &c.  and  neglect  it-        -        -        -        -      17,  18 

may  demand  payment   of  the  duty  from  the  purchaser, 
where  payable  by  him        ------    39 
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AUCTIONEER— (continued.)  P»g* 

cannot  give  credit  for  the  purchase-money  -  -  -  41 
should  keep  the  deposit  till  the  contract  be  completed  -  42 
an  action  will  lie  against  him  for  recovery  of  the  deposit  -  ib. 
so,  for  damages  on  breach  of  contract,  unless  he  dis- 
close the  name  of  his  principal  -  -  -  43 
may  file  a  bill  of  interpleader,  and  pray  an  injunction,  if 

both  parties  claim  the  deposit  -  -  -  -  -  4* 
is  not,  generally,  liable  to  pay  interest  on  a  deposit  -  -  512 
if  interest  is  recovered  from  him,  and  he  is  not  in  fault,  he 

may  recover  from  the  vendor      -        -        -        -        -  513 
is  not  liable  to  expenses  of  investigating  title  -        -        -  235 
is  not  entitled  to  compensation  for  his  services,  if  he  omit 
usual  clauses  in  the  conditions  of  sale,  whereby  the  sale 

is  defeated --.43 

is  an  agent  for  the  vendor  and  purchaser  within  the  statute 
of  frauds  -.-..----98 
although  the  purchaser  bid  by  an  agent    -        -        •  100 
cannot  buy  the  estate  himself        -        -        -        -        -  600 
See  Auction.    Auction  Duty.    Bidding. 
Damages.    Deposit.    Interest, 
AUCTION  DUTY, 

of  seven  pence  in  the  pound  is  payable  in  respect  of  monies 

produced  by  sale  of  estates  by  auction         -        -        -13 

not  payable  in  respect  of  what  estates    -        -        -       13, 14 

not  payable  if  estate  be  bought  in,  by,  or  by  the  order  of 

the  vendor        --.-----16 

or  by,  or  by  the  order  of  his  agent  -         -  -    ib. 

but  proper  notices  must  be  given      -         •         -       16. 18 

payable  although  the  sale  is  not  by  regular  auction  -        -    16 

whenever  the  highest  bidder  is  to  be  the  purchaser,  16, 17 

will  be  allowed,  if  the  vendor's  title  prove  bad        -        -    20 

and  the  purchaser  can  recover  the  duty  he  has  paid  from 

the  vendor,  if  the  title  be  bad    -  -         .        .    39 

vendor  may  stipulate  that  the  duty  shall  be  paid  by  the 
purchaser  -...„__.    jj^ 

payment  of  duty,  not  a  part  performance  of  a  parol  agree- 
ment         n6 

where  purchaser  will  be  compelled  to  pay  interest  upon  it,  507 
See  Auctioneer.    Bidding.     Conditions 
of  Sale. 
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AUCTION,  Page 

Dutch,  how  conducted  •        -        -  -        23,  n. 

estate  advertised  to  be  sold  by  auction,  should  not  be  sold 
by  private  contract,  without  sufficient  notice  can  be 
given  to  the  public    -        -        -        -       '  -        -        -40 

putting  up  an  estate  by  auction,  will  not  charge  assignees 

of  a  bankrupt  as  owners  of  it     -        -        -    '    -        -46 

sales  of  estates  by  auction  are  within  the  statute  of  frauds  101 

contra  of  goods,  semble       -----      ib. 

See  Assignees  of  Bankrupts.      Condi- 
tions of  Sale.    Deposit. 
BANKRUPT, 

purchase  by,  in  the  name  of  a  wife  or  child,  is  within  the 
statute  of  James      .--.--     636,637 
See  Agreements.     Assignees  of  Bank- 
rupts.   Commissioners  of  Bankrupts. 
Covenants.    Judgments.    Title. 
BANKRUPTCY,   ACT  OF, 

will  not  discharge  a  contract  for  sale      -        -        -        -  162 

nor  an  action  for  breach  of  covenant  for  title    -        -  593 
will  prevent  the  execution  of  an  agreement  if  no  commis- 
sion is  issued    -------    163.  316 

will  affect  a  purchaser,  where         ....  672.  679 

See  Notice.    Assignees  of  Bankrupts. 

BANKRUPTCY,  COMMISSION  OF.  See  Attorney.  Notice. 
BANKRUPT,  ASSIGNEES  OF.  See  Assignees  of  Bankrupts. 
BANKRUPTS,  COMMISSIONERS  OF.    See  Commissioners  of 

Bankrupts. 
BARON  AND  FEME, 

estates  purchased  by  husband  with  the  wife's  separate 

money,  may  be  followed,  where  ....  638 

what   is  a  good  consideration  for  a  settlement  on  a 

wife 651.  656,  657 

purchase  by  a  trader  for  his  wife,  where  fraudulent  against 

creditors 636,  637 

husband  must  perform  the  marriage  agreement  before  he 
can  claim  the  benefit  of  it  -  757 

purchaser  of  the  consideration  for  the  settlement  by 
the  wife  is  bound  also         -        -        -        -        .  758 
See  Agreements.    Advancements. 
BIDDING, 

dumb  bidding  is  within  the  auction-duty  acts     -        -    17, 18 
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COMMISSION  OF  BANKRUPTCY,  J  P^e 

if  superseded,  a  purchaser's  deposit  will  be  returned  on 

petition -        -    67 

not  superseded  eVen  for  fraud,  where  there  are  purchasers 

under  it -        -.-  724 

COMPENSATION, 

an  agreement  will  be  decreed  to  be  performed  pro  tanto 

with  a  compensation,  in  what  cases      ...  264.  277 
a  right  of  sporting  reserved  over  an  estate  not  a  subject 
for  -        -        -        -        -        -        -        -        -        -    ib. 

purchaser  entitled  to,  for  a  deficiency  in  quantity,  in  what 

cases        -..---.-.  295 
bill  for,  will  not  lie  after  consignment  money  paid    -        -  499 
CONCEALMENT, 

where  it  amounts  to  a  fraud    -        -        -    195.  248.  290.  497 
CONDITIONS  OF  SALE, 

cannot  be  verbally  contradicted     -----    28* 

although  the  purchaser  bind  himself  to  abide  by  the 
.  declarations  made  at  the  sale  -        -        -        -        -    ib. 

unless  the  purchaser  have  personal  information  given 
to  him  ---------29 

how  construed      -------.27 

pasted  up  in  sight,  will  bind  a  purchaser,  where       -        -     29 
what  provisions  should  be  inserted  therein        -        -       27,  39 
See  Auction.    Auctioneer.    Auction  Duty. 
Bidding.    Mistake. 
CONFIRMATION, 

of  purchases  by  trustees  or  agents  before  the  master,  in 
what  cases        --------  599 

CONSIDERATION, 

unreasonable,  no  ground  to  refuse  the  aid  of  equity  -  241 

inadequate,  where  a  bar  to  the  aid  of  the  court,  and  where 

not,  when  die  contract  is  executory    •  242.  244 

inadequate,  a  ground  of  relief  when  the  conveyance  is 

executed,  in  what  cases 245 

inadequate,  is  a  ground  for  relief,  where  the  vendor  is  an 

heir,  selling  an  expectancy  .....  246 

the  rule  as  to  the  consideration  on  sale  of  reversions  does 

not  extend  to  a  sale  by  auction  -        -        -        -    ,    -  257 

nor  to  a  sale  by  tenant  for  life  and  remainder-man     -  258 

contingent,  agreed  for,  the  estate  belongs  to  the  purchaser, 

although  the  consideration  fails  before  the  conveyance  -    ib. 
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CONSIDERATION— (continued.)  ftgt 

what  is  deemed  valuable  to  support  a  settlement  against  a 

subsequent  purchaser  -        -         -         -  -  651 

price  fixed  by  a  referee,  good,  where       -        -  -  252 

agreed  to  be  fixed  bj  valuation  generally  will  be  enforced, 
although  no  valuation  be  made   -        -         -  -   ib. 

but  where  particular  persons  art  appointed,  the  agree- 
ment is  void,  unless  they  act        -        •        -       -  253 
and  equity  cannot  relieve,  although  one  of  the 
parties  die  before  the  award  -  -   ib. 

how  payment  thereof  must  be  pleaded     -        -  -  768 

See  Agreement.  Annuity.  Purchases. 
Marriaor  Consideration.    Volun- 
tary Conveyance. 
CONSTRUCTION  OF  THE  PARTIES, 

not  admissible  to  explain  an  instrument  -         -     .    -        -147 
CONTINGENT  REMAINDERS, 

destruction  of,  discountenanced  by  equity        -        -       -  3*8 
but  title  depending  on,  good       -         -         -  -   ib. 

CONTRACT, 

the  equitable  consequences  of  it      -         -     i6fl»  182.  354. 261 
for  sale  of  an  estate,  converts  it  into  personalty  in  equity  177 
although  the  election  to  purchase  rests  with  the  par- 
chaser  -        -        -        -        *        -         -        *       -   ib. 
unless  a  title  cannot  be  made,  or  equity  will  not 
perform  the  contract       *        -         -        -    179, 180 
when  deemed  complete         -        -        -         -        -    180, 181 

See  Purchaser.    Devise. 
CONVEYANCE, 

it  should  be  stipulated  on  a  sale,  that  the  conveyance  shall 

be  prepared  by  and  at  the  expence  of  the  purchaser  35. 232 
must  be  prepared  and  tendered  by  the  purchaser,  although 
not  bound  to  prepare  it  by  the  agreement*  semUe  232. 386 
but  although  required  to  prepare  the  conveyance, 
need  not  do  so  if  title  is  bad        -         -        •       -  233 
the  expense  attending  the  execution  of  the  conveyance 
falls  on  the  vendor     -        -        -         •         -  •  388 

i£  the  estate  be  copyhold,  the  purchaser  must  pay  for 

both  surrender  and  admission       -         »  -   ib. 

the  vendor  is  not  bound  to  pay  the  fine  although  be 
covenant  to  surrender  and  assure  the  copyholds  at 
his  own  expense  * .  -         .  •    ib. 
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CONVEYANCE— (continued.)  Page 

the  vendor  must  himself  execute  the  conveyance  or 
surrender  the  copyhold        .....  388 

the  vendor  is  not  compellable  to  Convey  by  attorney  389 
of  an  estate  in  a  register  county  should  be  registered 
immediately       -------    ib. 

purchaser  will  be  relieved  against  a  defective  convey- 
ance, where        -------  728 

See  Terms  of  Years. 
COPYHOLDS, 

contracted  for,  devisable  before  surrender        -        -        -  165 
pass  under  a   general  devise,  if  surrendered,  although 

bought  after  the  will  which  is  not  republished       -        -  173 
sold  as  freehold,  cannot  be  forced  on  a  purchaser     -        -  975 
sold  with  a  stipulation  to  avoid  the  sale,  if  they  prove  free- 
hold, must  be  proved  to  be  copyhold  -        -        -        -  ib. 
the  contents  of  the  court  rolls  not  notice         ...  759 

See  Conveyancb. 
CORPORATIONS, 

cannot  purchase  for  their  own  benefit  without  license        -  596 
sealing  by  them  is  equivalent  to  signing  and  sealing  -  698 

COSTS, 

by  whom  payable  in  equity    ---..-  519 
COVENANTS, 

in  an  agreement  for  purchase,  are  construed  dependent    -  239 
to  purchase  and  settle  an  estate?  what  amounts  to  a  per- 
formance of  it-        -        -        -        •        -        -        •  640 

not  a  specific  lien  on  the  covenantor's  lands     ...  649 
in  a  lease,  enure  to  the  benefit  of  a  purchaser  ...  237 
COVENANTS  FOR  TITLE, 

purchaser  is  entitled  to  what  ....    470. 475 

run  with  the  land,  where,  and  where  not     -        -    570. 574 

general,  do  not  extend  to  tortious  evictions       -  575 

unless  the  wrong-doer  is  named  in  the  covenant         -  576 

or  the  covenantor  himself  is  the  wrong-doer      -        -    ib. 

or  the  covenant  is  against  all  pretending  to  claim       -  577 

will  not  be  restrained  on  slight  grounds    -        -        -  583 

may,  on  the  ground  of  mistake,  be  rectified  in  equity  592 

covenant  for  right  to  convey,  extends  to  the  capacity  of 

the  grantor        --------  578 

limited,  how  construed    ------  578.  582 

restrictive  words  in  the  first  of  several  covenants,  having 
the  same  object,  extend  to  them  all     -        -        -        -  584 
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COVENANTS  FOR  TITLE— {continued.)  h# 

but  where  the  first  covenant  is  unlimited,  it  will  not, 
in  general,  be  restrained  by  a  subsequent  limited 
covenant    ----         -         -        .        .  589 

nor  will  a  preceding  general  covenant  enlarge  a  sub- 
sequent limited  covenant     -         -         -  -  590 

and  where   the  covenants  concern   different  things, 
they  will  not  be  controlled   by   restrictive  words 
added  to  one      -        -        -         -         -  -  591 

purchaser  is  entitled  to  what  remedy  under  covenants  for 

title 593 

action  for  breach  of,  does  not  lie  against  devisee^  under 
the  statute  of  fraudulent  devises  -         -  -  593 

CREDITORS, 

consulted  as  to  the  mode  of  sale,  cannot  buy  the  property 
themselves        -        -»-        -         -         -         --600 

guihy  of  laches,  cannot  follow  specific  legacy  in  the  hands 
of  a  purchaser  -.-        -        -         -         -         -       -730 

See  Advancement.     Purchase  Monet. 
Trustees. 
CROSS  BILL, 

where  dispensed  with    -        -        -         -         -         --217 

CROWN  DEBTS, 

whether  a  purchaser  can  protect  himself  against  them  by 
a  prior  legal  term      ...         -         ---449 

simple  contract  crown  -debts  do  not  bind  a  bona  Jtde  pur- 
chaser without  notice         -  -  -  ib.  n. 
of  protection  from,  under  1  and  2  Geo.  IV.  c.  121           -721 
DAMAGES,  / 
nominal  only,    can  be  recovered  for  breach  of  contract, 
where  the  vendor  cannot,  without  fraud,  make  a  title   -  222 
so  even  where  an  auctioneer  sells  an  estate,  after  his 
authority  lias  expired,  and  the  principal  will  not 
perform  the  contract  -                   -                           -    ib. 
sed  qu.  as  a  general  rule           -          -          -                  -    ib. 

DECLARATION  OF  USES.    See  Fines. 
DECREES  OF  EQUITY, 

obtained  by  fraud,  relieved  against  -  -         -    51,  73 1. 

See  Notice. 

DEFECTIVE  CONVEYANCE.    See  Conveyance. 

DEFECTIVE  EXECUTION.    See  Power. 

DEMURRER, 

lies  to  a  bill  for  a  specific  performance  against  distinct 

purchasers         -         -        -         -  -  -■-        -21O 
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DENIZEN.    Sec  Alien.  Pag<5 

DEPOSIT, 

should  be  retained  by  the  auctioneer  till  the  contract  is 
completed         --------    43 

if  ordered  to  be  paid  into  court,  it  will  be  after  deducting 
the  auctioneer's  expenses   -        -        -        -        -        -    ib. 

is  a  part  payment  -------44 

lost  by  the  insolvency  of  the  auctioneer,  who  shall  bear 

the  loss ----ib. 

purchaser  may  forfeit  his  deposit,  and  abandon  the  con- 
tract, where      -        -' 65 

an  investment  of  a  deposit  in  the  funds  will  be  binding  on 
a  vendor  or  purchaser,  where      -----    44 

if  a  vendor  accept  less  than  the  deposit,  he  cannot  after- 
wards object  to  it  -        -        -        -        -        -    45 

purchaser  will  be  relieved  against  a  forfeiture,  where         -    ib. 
if  a  purchaser's  bill  for  specific  performance  be  dismissed, 
the  court  cannot  order  the  deposit  to  be  returned  -    46 

See  Action.     Auctioneer.     Interest. 
Sales  before  a  Master. 

DESCRIPTION  OF  AN  ESTATE, 

false -        -        .  285 

DEVISEE, 

of  an  estate  contracted  for,  not  entitled  to  the  estate,  or 
the  purchase  money,  if  a  title  cannot  be  made     -        -  179 
contra,  if  an  estate,  not  contracted  for,  is  by  a  will 

directed  to  be  bought 181 

not  liable  to  an  action  of  covenant  under  the  statute  of  : 
fraudulent  devises -  593 

DEVISE, 

estates  contracted  for  may  be  devised,  whether  freehold  or 
copyhold  --------  164 

will  pass  by  will,  where  -         -         -        -        -  166 

will  not  pass,  where       ------     ib- 

of  an  estate  under  a  contract  for  sale  to  be  sold  for  a  cha- 
rity, valid  -        -        -        -        -        -        -         -164 

of  an  estate  contracted  to  be  sold,  by  a  will  made  subse- 
quent to  the  contract,  gives  what  interest  to  the  devisee  177 
of  a  term  is  revoked  by  the  purchase  of  the  fee        -        -  167 
of  an  equitable  estate,  not  revoked  by  a  subsequent  con- 
veyance to  the  devisor 166,  167 
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DEVISE— (continued.)  ftp 

unless  to  different  uses  -  -         -0-170 

and  then,  although  the  contract  was  by  parol   -       -   ib. 

revoked  by  a  contract  for  sale        -         -         -        -       -  173 

unless  equity  will  not  perform  the  contract,  semble  -  174 
where  the  agreement  is  abandoned,  qu.    -        -       -175 
See  Will. 
DEVISE,  EXECUTORY, 

its  utmost  limits  ------  App.  n.  p.  814 

DILAPIDATIONS, 

where  purchaser  entitled  to  allowance  for         ...  519 
DISCOVERY, 

purchaser  will  not  be  compelled  to  discover  writings        -  724 
DISTRESS, 

lies  for  rent  reserved  upon  a  lease  of  freehold  or  lease- 
hold, where  there  is  a  reversion  ...      237.  n. 
DOWER, 

a  purchaser  is  entitled  to  a  fine  in  respect  of  it,  where, 
and  where  not  -        -        -        -         -         ...331 

not  barred  by  a  jointure  made  without  the  wife's  privity    •  335 
equitable  bar  of,  what  is-        -         -         -        -       -  3$ 

bar  of  dower  no  bar  of  thirds         •         -         -        -       -   ib. 

purchaser  can  protect  himself  against  dower  by  a  prior 
legal  term         •-.-•         ...454 
unless  it  was  privately  created  just  before  marriage  •  456 
wife  joining  in  barring  her  dower,  is  a  valuable  considera- 
tion for  a  settlement  on  her        -        -         -  •  657 
EJECTMENT.    See  Mortgage. 
ELECTION.    See  Advancement.    Heir  at  Law. 
ELEGIT, 

leasehold  estates  may  be  extended  on  an         -        -       -  689 
EXTENT, 

sale  under,  where  a  good  title  cannot  be  made         -       -67 
EQUITY, 

after  a  bill  for  specific  performance  is  filed,  the  court  will 
enjoin  either  party  not  to  do  any  act  to  the  injury  of  the 
other        -        -        --        -         -         -        -        -205 

and  agents  to  the  parties,  if  such  agents  are  parties  to  the 
suit  .....         .         .         .        -  206 

not  otherwise         ...         .         -         -       -    ib. 

will  give   a  purchaser  compensation  for  breach  of  the 
agreement,  where      -  -  ai8, 219 
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protects  purchasers  bond  fide  and  without  notice       -        -  732 
See  Sales  before  a  Master,  and  passim. 

EQUITY  OF  REDEMPTION,    See  Mortgage, 

ESCHEAT.    See  Terms  of  Years. 

EVIDENCE,  PAROL, 
admissible,  where: 

to  prove  a  consideration  consistent  with  the  deed  -  -  1 24 
so,  as  a  defence  to  a  bill  seeking  a  specific  performance  on 

the  ground  of  fraud,  mistake  or  surprise        -        «        -  128 
or  to  explain  latent  ambiguities       -        -        -        -        -  14$ 

or  the  meaning  of  ancient  instruments     -        -        -        -  148 

or  to  show  what  is  parcel  or  not,  of  the  thing  conveyed     -  143 
or  to  explain  a  mistake,  where,  and  where  not  -    149.  157 

or  on  the  ground  of  fraud       ......  159 

or  to  correct  a  settlement  made  contrary  to  the  intention 

of  the  parties,  merely  to  prevent  a  forfeiture  -        -  157 

to  prove  a  resulting  trust       .-----  625 

even  after  the  death  of  the  nominal  purchaser         -  626 

to  rebut  a  resulting  trust,  or  any  equitable  presumption      -  628 

not  admissible,  where : 

to  disannul  or  vary  a  written  agreement   -        -        •        -  125 

nor  to  correct  printed  conditions  of  sale  -        -        -        -  126 

the  rules  are  the  same  in  equity  -  Ifj 
not  even  as  a  defence  to  a  specific  performance,  if  the 

agreement  was,  at  the  time,  correctly  reduced  to  writing  1 33 
nor  of  collateral  matters,  although  not  mentioned  in  the 

agreement -             133-  l2$ 

nor  of  the  variation  of  an  agreement        -        -        -        -  ib. 

nor  of  the  discharge  of  a  written  agreement,  except  as  a 
defence  in  equity       -        -        -        -        -        -    137.14$ 

unless  the  parol  agreement  has  been  in  part  performed  ib. 

nor  to  explain  a  patent  ambiguity  -  144 

as  the  meaning  of  a  word  in  a  deed          -        •        •  ib. 

or  act  of  parliament 145 

nor  to  restrain  general  words  .....  146 
nor  of  the  construction  of  the  parties  -  -148 
nor  where  parties  have  omitted  a  provision,  deeming  it 

illegal 157 
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EVIDENCE,  PAROL— (continued.)  ?*& 

where  a  man  purchases  in  the  name  of  a  stranger,  the  evi- 
dence to  rebut  the  resulting  trust  lies  on  the  nominal 
purchaser  -        -        -        -        -         .-.628 

contra,  where  the  purchase  is  in  the  name  of  a  child     631 
principal  is  a  good  witness  to  prove  the  perjury  of  his  agent, 
where       ------         ---629 

agent  not  a  good  witness  against  the  principal  -        -  761 

what  is  sufficient  evidence  of  notice  in  equity  -         -        -    ib. 
See  Witness. 
EXECUTION.     See  Judgments. 
EXECUTOR, 

cannot  mortgage  the  assets  for  his  private  debt         -        -  548 
his  receipt  is  a  discharge  for  the  purchase  money  of  lease- 
hold estates       -----         ...^ 

estates  bought  by  an  executor  with  the  assets,  cannot  be 
followed,  unless  the  trust  appear  on  the  deed,  or  the  ap- 
plication of  the  money  is  clearly  proved         -         -        -  638 
See  Purchase  Monet. 
EXPENSES, 

of  investigating  a  tide,  &c.  may  be  recovered  where  the 
vendor  cannot  make  a  title  -        -         -         -        -  224 

FALSE  DESCRIPTION.    See  Fraud.     Value, 
FATHER  AND  CHILD.    See  Advancement. 
FELONS, 

can  purchase,  but  not  hold    -        -         -         -  -  596 

See  Terms  of  Years. 
FEME  COVERT, 

can  only  purchase  sub  modo    -  -         -  -  597 

unless  authorized  by  her  husband     -         -  -    ib. 

is  answerable  in  equity  for  a  fraud  -         -         -        -  726 

FINES, 

terms  of  years  barred  by,  where      -         -         -  -  391 

See  Copyholds.    Dower.     Power.    Title. 
FIRE, 

loss  by,  after  the  contract,  must  be  borne  by  the  purchaser  255 
contra,  where  the  estate  is  sold  before  a  master,  and 
the  report  is  not  absolutely  confirmed    -         -        -  256 
FIXTURES, 

purchaser  where  entitled  to-        ---.         ,        .3^ 
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FRAUD,  Page 

if  persons,  having  a  right  to  an  estate,  encourage  a  pur- 
chaser to  buy  it,  they  will  be  bound  by  the  sale    -        -  736 
if  even  a  stranger  make  a  false  representation  to  a  purchaser 

of  value,  &c.  an  action  will  lie  against  him  5 

mere  suspicion  of,  not  notice  to  a  purchaser      ...  336 
in  a  written  agreement  relieved  against,  according  to  parol 
evidence  ----->----  158 
See  Concealment.    Dower.    Evidence. 
Incumbrances.    Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE, 

settlement  with  general  power  of  revocation,  void  against 

a  purchaser       - 668. 672 

See  Voluntary  Conveyance. 

GOODS.    See  Leasehold  Estates. 

GRANDFATHER  AND  GRANDCHILD.    See  Advancement. 

GUARDIAN, 

cannot  purchase  his  ward's  estate  on  his  coming  of  age, 
semble 606 

HEIR, 

relieved  against  a  sale,  for  an  inadequate  consideration       -  346 

HEIR  AT  LAW, 

bound  by  his  ancestor's  contract,  although  he  die  before 
the  time  limited  for  completing  it        -        -        -        -  162 
unless  the  devisee  permit  the  heir  to  take  the  estate  for 
a  long  time 168 

what  should  be  attended  to  in  purchasing  an  estate  of  an 
heir  at  law,  conveyed  or  surrendered  to  his  ancestor 
after  his  will      -•--....  172 

will  be  entitled  to  lands  contracted  for  by  his  ancestor, 
where       -     . 170.  180 

wrongfully  applying  the  personal  estate  in  paying  the 
purchase-money,  gives  the  persons  entitled  a  charge  on 
the  land  -        -        -        - 171 

may  be  put  to  his  election,  although  the  testator  had  not 
the  estates  at  the  time  of  his  will  ....  iy2 

whether  an  infant  heir  at  law  will  be  deemed  a  trustee 
within  the  7  Anne  for  a  purchaser,  under  a  contract  by 
the  ancestor      -        -    . 182 
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on  timber,  runs  only  from  the  valuation  <-         -         -        -  507 

must  be  paid  by  a  purchaser  of  a  reversion,  from  what 

time  .---.-..  501.  507 

must  be  paid  by  a  purchaser  of  a  leasehold  estate,  al- 
though he  has  not  received  the  rents,  and  the  vendor 
must  pay  a  rent  for  the  estate     -  509 

must  be  paid  in  respect  of  a  sum  deposited  with  a  pur- 
chaser to  pay  off  incumbrances  -        -         -         -        -  51 1 

an  agreement  to  pay  interest,  although  signed  by  the 
vendor  only,  will  bind,  where      -        -         -         -        -  509 

a  purchaser  never  pays  interest  on  the  deposit  -        -  51 1 

can  be  recoverc '  by  a  purchaser  on  a  deposit  paid  either 

to  a  principal,  or  to  an  auctioneer   ...         222. 513 
is  not  recoverable  against  an  auctioneer,  unless   under 
particular  circumstances    -        -        -        -         -        -  51a 

if  recovered  against  an  auctioneer  he  may  recover  it  from 
the  vendor   -        -        -        --        -         -         -        -513 

whether  it  can  be  recovered  in  an  action  for  money  had  and 
received,  qu.     „..---..  224 
must  be  paid  by  a  vendor  where  he  cannot  make  a  title, 
if  the  purchase  money  has  lain  dead    ...        -513 
so  by  a  person  opening  biddings      -         -         -        -  514 

must  be  allowed  to  a  trustee  where  a  purchase  by  him  of 
trust  property  is  set  aside  -        -        -        -        -        -  515 

v  an  agreement  by  a  purchaser  to  pay  a  rent  exceeding  legal 

interest  is  not  usurious,  where     -         -        -         -        -    ib. 

what  rate  of  interest  is  payable       -  516,517 

See  Lessee. 

JOINT  PURCHASERS, 

their  rights  and  liabilities       ------  617 

JOINT  TENANTCY.    See  Agreements. 

JOINTURE.    See  Dower. 

JUDGMENTS, 

should  be  searched  for  -  -         .  476 

entered  up  after  the  purchase  money  is  paid  will  not  bind 
inequity ib. 

against  bankrupts  are  reduced  to  a  level  with  simple  con- 
tract debts,  in  what  cases  ---...  686 

bind  an  equity  of  redemption  in  the  hands  of  a  purchaser 
with  notice        -•-••         m         •         .  478 
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JUDGMENTS—  {continued.)  '  Page 

qu.  as  to  a  trust  estate       ------  479 

bind  afler-purchased  estates  ------  482 

do  not  bind  leasehold  estates  till  when    -  482.  688 

do  not  affect  an  equity  of  redemption  of  a  term  -  -  483 
do  not  bind  real  estates  until  entered  and  docketed  -  682 

cannot  be  docketed  after  the  time  appointed  by  the  act  -  684 
in  what  cases  they  bind  purchasers  although  not   duly 

docketed  --------  685 

may  be  defeated  by  a  purchaser  without  notice,  who  has  a 

prior  legal  estate       -        -        -        -        -        -        -  478 

where  a  purchaser  shall  have  contribution  in  respect  of 

execution  -        -        - .      -        -        -        -  •       -  483 

See  Incumbrances.    Notice.    Register; 

LACHES.    See  Time.     Trustees. 

LAND  TAX, 

of  protection  from  defects  in  sales  for  redemption  of  land 
tax-        -        -        -        -        -        -        -        -'-713 

LEASE, 

misrepresented,  purchaser  will  be  entitled  to  compensa- 
tion, in  what  cases     -        -  -        -  •  279 

what  is  notice  of,  to  a  purchaser    -----  754 

should  be  seen  by  a  purchaser  before  he  completes  -        -   ib. 
underlease  will  not  be  decreed  under  an  agreement  to  assign  280 
agreement  to  grant  a,  where  binding  on  a  purchaser    733,  734 
See  Assignees  of  Bankrupts.    Covenants. 
Purchasers.       Register.       Terms 
for  Years. 
LEASEHOLD  ESTATES, 

renewable,  what  is  a  sufficient  title  to     -        -        -        -31a 

where  assignments  of,  will  be  presumed  -        -        -    ib. 

may  pass  in  a  will  under  the  word  "  goods  "    -        -        -  69 1 
but  cannot  pass  in  an  assignment  under  that  word  -  ib.  n. 
See  Incumbrances.   Interest.  Judgments. 
Purchaser.    Title.    Vendor. 

LEGATEE.    See  Marshalling. 

LESSEE, 

purchasing,  the  tenantcy  is  determined  -        -        -        -  164 
on  conveyance  of  the  inheritance,  the  covenants  between 
him  and  the  lessor  are  determined       -        -        -        -  166 
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with  an  option  to  purchase,  rant  contpf  upon  declaring 
the  option,  and  interest  runs       -        -        -        -       -  509 

his  possession  is  notice  of  bis  title  -        -  -  754 

but  not  of  the  lessor's  title         -        -        -  -755 

LETTERS, 

are  agreements  within  the  statute  of  frauds,  where  -       -   83 
LIEN, 

whether  any  exist  for  money  received  by  vendor  who 
is  entitled  to  retain  the  estate  by  the  death  of  the  pur- 
chaser without  heirs  -        -         -        -        -         -        -  261 

purchaser  has  a  lien  on  the  estate  for  money  paid,  if  vendor 
cannot  make  a  tide    -------551 

purchaser  has  not  a  lien  on  the  purchase  money,  in  respect 
of  a  concealed  incumbrance,  after  the  nwney  is  appro- 
priated by  the  vendor        ------  499 

vendor  has  a  lien  on  the  estate  for  purchase  money  un- 
paid        - -       -551 

even  where  the  agreement  provides  for  the  security 

of  the  purchase  money  during  the  purchaser's  life  -    ib. 

unless  he  be  a  papist  incapable  of  purchasing  -        -  55a 

or  take  a  distinct  security  for  the  money       -        -ft). 

but  taking  a  bond  or  note  will  not  discharge 

the  lien      -        -        -        -        -        -        -  554 

the  lien  extends  to  whom        -  559 

prevails  against  whom    -----  566,  567 

semble,  that  it  cannot  prevail  against  an  equitable 
mortgage  by  deposit  of  title-deeds   -  568 

LIMITATION  OF  TIME.    See  Statute  of  Limitations. 

LIS  PENDENS, 

the  effect  of  it        -        -        -        -        -  708.  745,  746,  747 

See  Notice. 
LOTS, 

estate  sold  in,  a  distinct  contract  arises  upon  each     -        -  270 
purchaser  of  several  lots  will  be  compolled  to  take  those 
to  which  a  title  can  be  made,  in  what  cases  -        -  268 

See  Stamps. 

LUNATICS, 

can  only  purchase  sub  modo  -        -        -        -        -        -  507 

See  Agreements. 
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MARRIAGE  CONSIDERATION,  P^ 

valuable       ------...  651 

whether  it  extendi  to  collaterals     -  65* 

MARSHALLING, 

the  vendor's  lien,  and  the  personal  estate  of  the  purchaser, 
will  be  marshalled  in  favour  of  a  legatee,  where,  and 
where  not         ..»----.  559 

MASTER  IN  CHANCERY.  See  Reference.  Sales  before 
a  Master. 

MEMORIAL, 

of  deeds  to  be  registered  must  be  executed  in  the  presence 

of  what  witnesses       -•••••-  695 
deeds  cannot  be  re-executed  for  the  purpose  of  registry, 

semble     -----*...  696 

sealed  by  a  corporation  is  equivalent  to  signing  and  sealing  698- 

should  contain  what      •        ••----    ib» 

of  grants  of  life  annuities       -  App.  No.  12.  p.  787 

See  Register. 

MERGER, 

of  terms  for  years  in  the  fee  -        -        -        -        -        •  397 

MISTAKE, 

if  a  person  buy  his  own  estate  he  will  be  relieved      -       -  238 
a  defence  against  a  specific  performance  -        -        -  12& 

in  written  instruments  corrected  by  equity  according  to 
parol  evidence,  where  and  where  not   -        -        -        -  149 

not  to  the  prejudice  of  a  purchaser       ...  161 
of  parties  to  a  conveyance  of  their  rights  will  not  affect  a 

purchaser  -*--•-..  726 

condition  that  mistakes  shall  not  afiect  tlie  sale,  will  only 
cover  unintentional  errors  ------     37 

mutual,  equity  will  not  assist  either  party         ...  ig$ 
agreement  will  be  presumed  to  be  executed  under  a  mis- 
take where  the  purchaser  knew  the  seller  could  not 
make  a  title      ---.----  281 

of  the  seller  as  to  the  operation  of  his  purchase  no  bar  to 
a  specific  performance        -        -        -        -        -        -284 

of  a  party  of  the  legal  construction  of  words,  immaterial    -  285 
See  Evidence.    Sales  before  a  Master* 
Title.    Will. 
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MORTGAGE,  *# 

purchaser  of  an  estate  in  mortgage  makes  his  personal 

estate  the  primary  fund  for  payment  of  it,  where  -  179 

so  joint  purchasers,  where  -  -  -  -  -  620 
must  indemnify  the  vendor  against  the  mortgage  money  236 
proceedings  in  ejectment  will  not  be  stopped,  where  mort- 
gagee has  agreed  to  purchase  the  estate  -  -  -  ib. 
equitable  mortgage  will  prevail  over  a  lien  for  purchase 

money,  semble  -        -        -        -         -.-567 

deposit  of  title  deeds,  by  a  simple  contract  debtor  of  the 

crown,  binds  the  crown  as  an  equitable  mortgage  -  568 

purchaser  of  an  equity  of  redemption  should  give  notice  of 

the  sale  to  the  mortgagee  -  -  -  705 

purchaser  of  a  mortgage   should  not  buy  without  the 

privity  of  the  mortgagor     ...         .  .  705 

purchase  will  be  deemed  a  mortgage,  where  -  -  -  240 
power  of  sale  in  a  mortgage  without  the  assent  of  the 

mortgagor,  is  valid  -  -  .  -  .  ..331 
possession  without  title  will  not  give  a  right  to  redeem  -  357 
mortgagee  may  purchase  from  the  mortgagor  -  -  -  601 
See  Auction  Duty. 

NE  EXEAT  REGNO, 

lies  against  a  purchaser  for  purchase  money  unpaid,  where    234 

NOTICE, 

of  an  act  of  bankruptcy  deprives  a  purchaser  of  the  benefit 

of  the  statute  of  James       ...         .  -  673 

what  is  not  notice  of  an  act  of  bankruptcy  -        -  674 

of  a  judgment  not  duly  docketed  binds  a  purchaser  -        -  685 

so  of  deeds  not  duly  registered         -         -         .        -  706 

but  notice  of  an  unregistered  deed  is  unimportant  at 

law  ------         -         ..  707 

purchaser  with  notice  is  bound  in  the  same  manner  as  the 
person  was  of  whom  he  purchased         ....  732 
unless  his  consent  was  necessary  to  the  validity  of  the 

incumbrance      -----..  733 

and  a  fine  and  non-claim  will  not  improve  his  title     -  736 

unless  it  is  a  mere  legal  title         -         -         -        -  737 

to  be  binding  must  be  had,  when    -  738 

purchaser  without  notice  is  not  affected  by  notice  in  his 

vendor ---ib. 
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NOTICE— (continued.)  Page 

purchaser  with  notice  will  not  be  effected  if  his  vendor 
bought  without  notice        ------  738 

not  material,  as  to  notice,  that  the  purchase  was  made 
under  the  direction  of  the  court  -        -        -    -      743 

infants  are  bound  by ib. 

is  either  actual  or  constructive        -  740 

actual  will  not  bind  unless  given  b y  a  person  interested 
in  the  property  during  the  treaty  -        -        -    ib. 

what  is  constructive  notice : 

notice  to  the  counsel,  agent,  &c.  of  the  purchaser  742 
but  it  must  be  in  the  same  transaction  -        -  743 

a  public  act  of  parliament 744 

lis  pendens  -         -         -         -         -  '  -  745 

but  not  for  the  purpose  of  postponing  a  registered 

deed 743 

what  is  not  a  sufficient  lis  pendens       -        -        -  ib. 
registration  of  deeds  where  the  purchaser  is  not 

seised  of  the  legal  estate  before  the  purchase,  qu.  748 
whatever  is  sufficient  to  put  a  purchaser  upon  in- 
quiry, as  possession  by  a  tenant,  description  in 
a  deed,  &c.    -        -        •        -        -        -  -      -  753 
so  notice  of  a  judgment  held  notice  of  an  equitable 

mortgage 754 

what  is  not  constructive  notice : 

a  private  act  of  parliament  -----  744 

a  public  act  of  a  private  nature,  semble        -        -    ib. 
decrees  of  equity        ------  747 

unless  they  are  decrees  to  account         -        -  748 
an  act  of  bankruptcy  -  749 

unless  the  purchaser  claim  the  benefit  of  46 
Geo.  III.         -        -        -        -        -        -  675 

a  commission  of  bankruptcy         -        -        .   749.  753 
unless  the  purchaser  claim  the  benefit  of  46 
Geo.  III.         --...-  675 
docketing  of  judgments      -  748 

registration  of  deeds,  where  the  purchaser  ib  seised 

of  the  legal  estate  before  the  purchase      -        -  748 
the  vendor  being  out  of  possession       ...  7^5 
mere  suspicion  of  fraud       -        -        - '       -        -  758 
the  contents  of  court  rolls  -----  759 

witnessing  of  deeds    ------    ib. 
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NOTICE— (continued.)  fcge 

equitable  contraction  of  words    -         -        .       .  76 
what  is  sufficient  evidence  of  notice         -         -        -       -  761 

how  denial  of  notice  should  be  pleaded  -        -        -       *  77° 
See  Judgments.    Register.     Volumtart 
Conveyance. 
OPINION, 

on  abstract,  to  whom  it  belongs     -        -         -  -  3*> 

of  counsel  approving  the  title,  no  waver  of  reasonable  ob- 
jections on  the  part  of  the  person  consulting  him  -       -  3°5 
OPTION, 

to  purchase,  its  effect  ------    177, 178 

PAPISTS, 

who  have  not  taken  the  proper  oaths  can  only  purchase 
sub  modo  -..--         .--598 

but  protestants  may  safely  purchase  of  such  papists, 
in  what  cases     -  -  709. 711 

See  Advancement.    Lien. 
PARISHIONERS, 

cannot  purchase   -----         ...595 

PARLIAMENT,  ACT  OF.    See  Notice. 
PAROL  AGREEMENT, 

for  a  lease  will  bind  a  purchaser,  where  -         -        -        -  7£ 

See  Evidence.    Statute  of  Frauds. 
PART  PERFORMANCE.    See  Statute  of  Frauds. 
PARTIAL  EXECUTION  OF  A  CONTRACT, 

where  it  will  be  enforced       -  264. 27! 

PARTICULARS  OF  SALE.    See  Auctioneer.    Conditions 

of  Sale.    Statute  of  Frauds. 
PENALTY.    See  Action.     Agreements. 
PERFORMANCE, 

of  an  agreement  to  purchase  and  settle  an  estate     -        -64 
PERJURY, 

if  a  defendant  deny  a  parol  agreement,  he  may  be  tried  for 

perjury -  -         -         -  n 

,     .      and  the  plaintiff  is  a  competent  witness  to  prove  the  perjury    i 
PLEADING.    See  Purchase. 
POSSESSION, 

the  taking  of,  may  be  considered  as  a  waver  of  objections 
delivery  of,  in  general  a  part  performance-  of  a  parol  agree- 
ment       -.-.--         .         -.1 
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POSSESSION  -{continued.)  Page 

delivered  to  a  purchaser,  the  effect  of  it  -        -        -  233 

may  be  determined       -------  234 

where  possession  was  delivered,  but  the  fact  of  purchase 
was  disputed,  an  issue  was  directed     -        -        -        -  123 

See  Purchaser.  ' 

POWER, 

reserved  by  purchaser,  to  appoint  purchase-money,  it  is 

still  assets         -- 163 

general  power  of  revocation  in  a  settlement  makes  it  void 
against  a  purchaser    -------  668 

although  the  power  is  only  conditional     -        -        -  669 

unless  the  condition  be  bona  fide       -        -        -    ib. 

or  although  the  time  of  revocation  has  not  arrived    -  670 

the  power  has  been  released         -        -        -        -    ib. 

.    See  Mortgage. 
purchaser  will  be  relieved  against  a  defective  execution  of 
a  power    ---------  725 

unless  the  sale  was  not  within  the  compass  of  the  power  ib. 
PRE-EMPTION, 

right  of--------       178,  n- 

PRETENDED  TITLE, 

a  sale  by  a  person  entitled  under  an  agreement  before 
an  actual  conveyance  to  him,  is  not  within  the  statute 
32  Hen.  VIII.  c.  9 494,  495 

PRAEMUNIRE, 

persons  guilty  of  this  offence,  can  purchase,  but  not  hold  -  596 

PRESUMPTION, 

legal  estate  will  be  presumed  to  have'  been  conveyed, 

where      - 312. 324 

PRINTED  NAME, 

a  sufficient  signature  within  the  statute  of  frauds      -        -    93 
PROFITS.     See  Rents. 
PUFFER.    See  Bidding. 
PURCHASE, 

how  it  should  be  pleaded 76b 

for  a  valuable  consideration,  is  a  protection,  in  equity, 
against  legal  as  well  as  equitable  estates,  semble  -  771 

PURCHASER, 

who  cannot  be--------  595 

cannot  be  relieved  in  respect  of  patent  defects  in  an  estate  283 
but  otherwise  of  latent  defects  of  which  the  vendor 

was  aware 2.  288 
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PURCHASER— (continued.)  Page 

should  not  trust  to  any  statements  of  the  vendor  respect- 
ing value  .---..-.3 
but  may  rely  on  a  statement  as  to  rent    -  -     4 

should  not  employ  the  vendor's  attorney  -  -     7 

should  not  take  possession  of  the  estate  where  the  tide  is 
doubtful  --.---.--    10 
but  may  take  possession  when  contract  is  entered  into    11 

where  a  purchaser  in  possession  of  the  estate  will  be  or- 
dered to  pay  his  purchase-money  into  court,  and  where 
not 213 

does  not  become  tenant  to  the  seller  upon  being  let  into 
possession         ----.         -.-233 
such  possession  may  be  determined  -        -        -  234 

is  not  bound  to  acquaint  a  vendor  with  any  latent  advan- 
tage in  the  estate       -------     6 

may  misrepresent  the  seller's  chance  of  sale     -        -        -   ib. 

having  notice  of  a  lease  should  see  the  covenants     -       9*  754 

what  inquiry  should  be  made,  where  an  equitable  right, 
not  in  possession,  is  purchased  -         -         -         -        -    11 

of  a  leasehold  estate,  must  indemnify  the  vendor  against 
the  rent,  &c.     -        -        -        -         -         -        -34. 236 

not  where  the  assignees  of  a  bankrupt  are  vendors  -        -    34 

entering  into  possession,  even  with  consent  of  the  parties 
in  a  cause,  will  be  compelled  to  pay  the  money  into 
court        -        -        -        --         -  -        .-56 

of  an  equity  of  redemption  must  indemnify  the  vendor 
against  the  mortgage -money       -         -         -  -  236 

selling  before  actual  conveyance  entitled  to  indemnity 
from  sub-purchaser  against  costs  of  proceedings  for  his 
benefit     ---------    ib. 

may  sell  or  devise  an  estate  contracted  for  before  the 
conveyance       ------         ..164 

must  bear  any  loss  happening  to  the  estate  by  fire  or 
otherwise,  before  the  conveyance,  and  is  entitled  to  any 
benefit  accruing  to  it  in  the  interim     •         •  -    ib. 

will  be  compelled  to  take  a  part  of  the  estate,  where   264.  276 

of  two  sevenths  of  an  estate  allowed  to  rescind  the  con- 
tract, the  title  to  one  proving  bad       -  .  -  274 
may  insist  upon  a  part  performance,  where      -         -        -  277 
will  be  relieved  in  respect  of  a  defect  in  the  quality  or 
quantity  of  the  estate,  where  and  where  not          -   283.  299 
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buying  an  interest  which  did  not  exist,  relieved        -         -  239 
may  insist  that  the  vendor's  tide  shall  be  sifted        -        -  207 
is  entitled  to  what  relief  under  covenants  for  title      -        -  592 
of  an  heir  at  law  or  devisee  not  bound  by  specialty  debts 

of  the  ancestor  or  testator  -        -  -    525,  n. 

joint-purchasers  will  in  equity  take  as  tenants  in  common, 
where        ........  617.620 

where  two  persons  purchase  an  estate,  and  one  pays  the 
money,  he  can  only  file  a  bill  against  the  other  for  a  con- 
tribution ........  621 

a  purchase  by  two  in  the  name  of  one,  the  trust  may  be 
proved  how      --------  622 

parol  agreement  by  two,  and  the  conveyance  taken  in  the 

name  of  one,  is  taken  out  of  the  statute  of  frauds,  where    ib. 
taking  a  conveyance  in  the  name  of  a  stranger,  the  trust 
results  to  him    --------  624 

taking  a  conveyance  in  the  name  of  his  child  is  an  advance- 
ment     -------  --  630 

without  notice  of  an  act  of  bankruptcy  will  not  be  affected 
by    any    commission    of  bankruptcy    unless     issued, 
when         --------  675.679 

buying  an  equity  of  redemption  should  immediately  give 
notice  to  the  mortgagee     ------  705 

and  should  declare  whether  his  personal  estate  shall 
or  shall  not  as  between  his  representatives  be  the 
primary  fund  for  payment  of  the  mortgage    -        -  1 79 
will  be  relieved  and  protected  in  equity,  in  what  cases       -  723 
paying  off  prior  incumbrances  lets  in  a  subsequent  one  of 
which  he  had  notice  -        -        -        -        -        -731 

See  Action.  Agent.  Advancement.  Agree- 
ment. Attested  Copies.  Auctioneer. 
Bidding.  Charitable  Uses.  Chose  in 
Action.  Conveyance.  Consideration. 
Covenants.  Deposit.  Devise.  Fraud. 
Improvements.  Incumbrances.  Judg- 
ments. Lessee.  Mistake.  Mortgage. 
Ne  Exeat  Regno.  Notice.  Papists. 
Power.  Purchase  Money.  Register. 
Recoveries.  Resulting  Trust.  Re- 
version. Sales  before  a  Master. 
Terms  of  Years.  Time.  Title.  Trus- 
tees.   Volun  tarv  Con  veyanck. 
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PURCHASE  MONEY,  P^ 

a  deposit  is  part  payment  of   -        -         -         -  -   44 

payment  of,  is  not  a  part  performance  of  a  parol  agree- 

ment,  semble    -  ...  110, 117 

secured  by  a  purchaser  at  a  day  certain,  must  be  paid, 

although  the  seller  break  his  agreement        -         -        -  230 
purchaser  is  a  trustee  of,  for  the  vendor,  from  the  time  of 
the  contract      -        -  -      -         --       -         -         -        -162 

is  always  assets  of  the  vendor         -         -         -        -        -  163 

may  be  required  to  be  paid  into  court,  if  the  purchaser  is 
in  possession    -        ---        -         -         -         -        -56 

where  a  purchaser  in  possession  of  the  estate  will,  upon 
motion,  be  ordered  to  pay  his  purchase-money  into  court, 
and  where  not  -        -        -        -         -^         -         -        -  213 

where  purchase-money  is  large,  a  long  day  will  be  al- 
lowed     -  ~    -        -        -        •        -         -         -        -215 

under  proper  circumstances  will  be  enlarged  -        -        -    ib. 
may  be  retained  or  recovered  by  a  purchaser  in  respect  of 
incumbrances  or  defects  in  the  tide,  where  and  where 

not 487,488 

purchaser  has  no  lien  on  it,  after  it  is  appropriated,  even 

in  case  of  fraud  -        -        -        «...        .  499 

paid  to  a  creditor  having  two  securities,  shall  be  taken  in 

satisfaction  of  the  security  affecting  the  estate        -        -  500 
equity  in  favour  of  creditors  will  prevent  payment  of  pur- 
chase-money to  an  heir  or  devisee           ...  525,  n. 
and  in  favour  of  simple  contract  creditors  under  47  6.  III.    ib. 
purchaser  must  see  to  the  application  of  purchase-money 
of  real  estates, 
where  the  trust  is  for  payment  of  specified  debts  or  le- 
gacies   517 

the  debts  are  ascertained  by  a  decree  -         -  -  529 

is  not  bound  to  do  so, 

where  the  first  or  only  trust  is  for  payment  of  debts 

generally .  5,g 

the  cestui*  que  trust  are  infants  or  unborn  -         -        .529 

the  cestui*  que  trust  are  abroad,  semble  -         .        .539 

the  trusts  require  time  and  discretion  .         .        .530 

is  not  bound  to  ascertain  the  deficiency,  although  the 

trust  be  for  payment  of  such  debts  as  the  personal 

estate  shall  be  insufficient  to  pay         -  .         .        m  „x 
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PURCHASE  MONEY— (continued)  P«ge 

but  he  is  bound  to  do  so  where  only  a  power  is  given  •  54s 
is  equally  bound,  although  there  is  only  a  charge  of 

debts,  i&c. 53a 

may  be  discharged  from  seeing  to  the  application,  how  543 
the  receipts  of  what  trustees  will  be  discharges    -        -  543 
purchaser  of  leasehold  estates  not  bound  to  see  to  the  appli- 
cation of  the  money  -    ■     -        -  *  •        -  546 

unless  there  be  fraud,  &c. 549 

how  payment  of  should  be  pleaded        «...  768 
See  Agent.    Likn. 
QUALITY  OF  AN  ESTATE, 

false  description  of       -        -        .....  283 

QUANTITY  OF  AN  ESTATE, 

false  description  of-------  294 

RECEIPTS  FOR  PURCHASE  MONEY, 

are  agreements  within  the  statute  of  frauds,  where  -        -    80 
by  trustees  are  discharges,  where  -  -        -        -  52$ 

are  conclusive,  where       -        -        ...        .  554,  n. 

RECOVERIES, 

equitable,  good,  although   the  equitable  tenant  to  the 

pnecipe  has  the  legal  estate  for  life  -        -        -  343 

purchaser  may  after  twenty  years  produce  the  deed,  making 
a  tenant  to  the  pracipe,  as  evidence  that  a  recovery  was 
duly  suffered,  although  no  record  can  be  found  thereof  -  71a 
where  a  purchaser  is  entitled  to  a  recovery      ...  339 
See  Fines. 
REFERENCE  TO  A  MASTER, 

as  to  the  title       --------  306 

general  practice  in  making  inquiries  under      -        -        -212 
REGISTER, 

title-deeds  should  be  registered  before  a  purchaser  com- 
pletes      ---------  48^. 

what  need  not  be  registered  ------  485 

what  cannot  be  registered     ------  698 

semble,  that  writs  of  execution  on  judgments  intended  to 

affect  leasehold  estates  need  net  be  registered      -        -  486 
effect  of  registry  and  non-registry  of  wills  within  the  period 

prescribed  by  the  acts    -  -        .        .  693 

of  the  execution,  contents,  &c  of  the  memorial       -        -  696 
deeds  should  be  registered  immediately  after  their  execution  389 
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REGISTER— (continued.)  P,p 

deeds,  &c.  are  void  against  a  purchaser  unless  registered  -  694. 

deed  of  appointment  under  a  power  must  be  registered    -  701 

.   registry  of  an  assignment  which  recites  a  lease  is  not 

a  sufficient  registry  of  the  lease  -        -         -        -    ib. 

of  the  exceptions  in  the  acts  -        -        -        -        -  701 

registry  of  deeds  is  not  notice  to  a  person  seised  of  the 
legal  estate       -        T        ...        -        -       -  704 
but  it  is  notice  to  a  person  not  seised  of  the  legal 
estate,  semble  -        -  -        -        -        -  705 

purchaser  buying  with  notice  of  a  prior  incumbrance  not 
registered  will  be  bound  by  it    -         •         -         -        -  706 
.    See  Incumbrances.    Memorial.    Notice. 
RELEASE, 

acceptance  of,  no  admission  of  right       -         -         *        -  737 
RENTS, 

purchaser  entitled  to,  from  what  time       -         -         -    55. 501 
may  be  recovered  by  a  purchaser,  where         -         -        -  337 
REPAIRS.    See  Advancement.    Improvement. 
REPUBLICATION, 

of  a  will,  what  amounts  to    -        -         -         -         -        -171 

RESULTING  TRUST, 

purchaser  taking  a  conveyance  in  the  name  of  a  stranger, 

a  trust  results  ---•-         .--624 
but  even  a  parol  declaration  will  prevent  a  resulting  trust    628 
See  Advancement,    Evidence. 
REVERSION, 

qu.  if  a  bill  will  He  against  a  purchaser  of  a  reversion  to 
perpetuate  testimony  -  -         .  -  732 

See  Time.    Title. 
REVOCATION,  POWER  OF.    See  Power, 
ROMAN  CATHOLICS.    See  Papists. 
SALES  BEFORE  A  MASTER, 

the  advertisements  are  prepared,  by  whom      -         .        -    49 
conducted,  how  ----         -         -         -.50 

in  a  proper  case  the  court  will  order  a   bidding   to  be 
reserved  *        -        -        -        -         -         -         .         -49 

the  purchaser  must  procure  a  report  of  his  being  the  best 
bidder      ------  -         .         «    52 

is  entitled  to  a  conveyance,  when    -         -         -        -    54 

the  conveyance  to  be  drawn,  by  whom    -         -        -56 
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SALES  BEFORE  A  MASTER— (continued.)  Page 

biddings  will  be  opened,  where      -  59, 60.  63 

practice  with  respect  to  opening  biddings        -        -        -    62 

purchaser  will  be  compelled  to  complete,  when        -        -    53 

will  be  discharged,  upon  what  terms     •        -        -    51 

will  not  be  hurt  by  any  irregularity  in  a  decree      -    ib. 

may  abandon  the  contract,  and  forfeit  his  deposit, 

where    -        -        -        -        -        ----65 

may  be  discharged  from  his  contract,  where  he  has, 
by  mistake,  given  an  unreasonable  price  for  the 
estate    --------ib. 

purchaser  is  entitled  to  possession,  from  what  time  - '       -55 
purchaser  dying  before  the  absolute  confirmation  of  the 

report,  the  court  will  order  a  conveyance  to  his  devisees    57 
joint  purchasers  must  pay  their  money  together        -        "55 
incumbrance  not  appearing  upon  the  report  may  be  paid 
off,  when  --------54 

estate  directed  to  be  sold  before  a  master  cannot  be  sold 

otherwise  .-.-.---57 

are  not  within  the  statute  of  frauds         -        -        -        -    58 

although  an  agent's  authority  could  not  be  proved, 
unless  there  be  fraud  ------    ib. 

See  Auction.    Fire.    Interest.    Title. 

SELLER.    See  Vendor. 

SIGNATURE.    See  Corporation.    Statute  of  Frauds. 

SLANDER  OF  TITLE        -        -        -    ■    -        -        -        -.74* 

SOLICITOR.    See  Attorney. 

SPECIFIC  PERFORMANCE.    See  Agreements. 

STAMPS, 

either  party  may  obtain  the  agreement  from  the  other  to 
stamp  it---------  227 

STATUTE  OF  FRAUDS, 

no  action  can  be  brought  upon  any  contract  for  sale  of 
lands  unless  in  writing,  and  signed  by  the  person  to  be 
charged    ---------68 

whether  a  license  is  within  the  act  -        -        -        -        -    73 

agreement  by  tenant,  in  consideration  of  improvements  by 
landlord,  to  pay  an  additional  sum  per  annum,  is  not 
within  the  statute      * 75 
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STATUTE    OF  FRAUDS— (continued.)  P* 

an  agreement  for  an  assignment  is  within  the  act     -        -75 

so  is  a  sale  of  a  standing  crop  of  grass    -        •       -   76 

but  timber  growing  upon  the  land  is  not  -        -        -   ib. 

nor  potatoes  in  the  ground  to  be  taken  immediately,  76,77 

want  of  the  signature  to  the  agreement  of  the  part y  seeking 

to  enforce  it,  fraud,  where  -        -        -  -   79 

agreement  void  as  to  part  is  void  in  toto  -        -        -        -    78 

the  signature  of  the  party  to  be  charged  is  sufficient       -   79 

a  letter  or  a  receipt  is  a  sufficient  writing        -        -        -    80 

but  it  must  be  stamped  -  -    ib. 

and  prove  the  agreement  set  up  -        •        -87 

and  it  must  specify  all  the  terms     -        -  -    8a 

for  the  most  trifling  omission  will  be  fatal     -        -    84 

but  if  it  refers  to  a  writing  which  contains  the 

whole  agreement,  although  not  signed,  that  is 

sufficient        .......85 

whether  an  entry  by  an  auctioneer  in  his  books  will  do    -    87 
a  letter  written  to  a  third  person,  containing  directions  to 

execute  the  agreement,  will  do  -  ...    88 

rent  rolls,  &c.  will  not  be  deemed  an  agreement  although 
signed      ---------90 

the  sending  a  sufficient  agreement  as  instruction  to  prepare 
a  technical  agreement  is  immaterial    -        -        -        -91 

what  is  a  sufficient  signature  -        -         -  9«.  95 

agent  may  be  authorized  to  contract  by  parol  -        -    96 

but  his  clerk  cannot  act  without  a  special  authority  -    98 

an  auctioneer  is  an  agent  for  both  parties  within  the 

statute  ........ib. 

sales  by  auction  of  estates  are  within  the  statute      -        -  101 
contra  of  goods,  semble  -        -        -         -        -    ib. 

sales  before  a  master  not  within  the  statute     -        -        -  103 
or  under  the  authority  of  the  court  -        *        -    ib. 

or  where  the  agreement  is  confessed  by  the  answer  •    ib. 
unless  the  defendant  plead  the  statute       -        -  104 
which  he  cannot  do  by  an  answer  to  an  amended 
bill,  where  he  has  admitted  the  agreement  by 
his  original  answer       -  106 

sales  not  within  the  statute  where  it  would  protect  fraud, 
as  where  the  agreement  is  express  to  reduce  the 
contract  into  writing,  and  it  is  prevented  by  fraud,  107 
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STATUTE  OF  FRAUDS— (continued.)  Page 

or  an  agreement  partly  performed        ...  107 
delivery  of  possession  is  in  general  a  part  per- 
formance -------  108 

whether  where  two  are  in  treaty  for  an  estate,  and 
one  desists,  qu.        -        -        -        -        -        -622 

but  ancillary  acts  are  not    -        •        -        -        -  107 
where  the  payment  of  additional  rent  by  tenant  in 
possession,  or  expending  money  by  him  on  the 
estate,  will  take  an  agreement  for  renewal  out  of 
the  statute      -----.-  109 

acts  done  to  the  defendant's  own  prejudice  not  part 
.performance  -        -        -        -        -        -        -117 

nor  payment  of  purchase  money,  semble      •        -no 

auction  duty      -        -        -        -  117 

part  performance  as  to  one  lot  does  not  extend  to 

other  lots  sold  under  distinct  particulars    -        -    ib. 

where  the  agreement  is  in  part  performed,  the  court 

will  endeavour  to  ascertain  the  terms        -     118.  133 

resulting  trusts  are  exempted  out  of  the  statute        -        -  624 

the  tenth  section  only  extends  to  clear  and  simple  trusts, 

for  the  benefit  of  the  debtor       .....  480 

See  Advancement.  Agent.  Auction.  Evi- 
dence. Fines.  Perjury.  Printed  Name. 
Purchaser.  Resulting  Trust.  Sales 
before  a  Master. 

STATUTES  OF  LIMITATIONS, 

their  operation  and  effect 348.  357 

STEWARD.    See  Agent. 
STEWARD  OF  A  MANOR, 

appointed  for  life,  is  not  affected  by  a  sale  of  the  manor    -  240 

STOCK, 

purchaser  of  life  interest  in,  entitled  to  the  first  dividend 
that  falls  due    -•-•--•.55 

STYLE,  NEW.    See  Time. 

SURPRISE.    See  Agreements.    Evidence. 
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SURRENDER,  P^ 

purchaser  not  compellable  to  take  a  surrender  of  copy- 
holds by  attorney      -------  388 

TENANT  FOR  LIFE, 

may  purchase  the  settled  estates,  although  his  consent  is 
required  to  the  sale,  semble        -  608 

See  Power. 

TENANT  IN  TAIL.      See   Agreements.      Assignees    of 
Bankrupts. 

TENDER, 

conveyance  must  be  tendered  by  the  purchaser,  where     -  232 

TERMS  OF  YEARS, 

bequest  of,  revoked  by  the  purchase  of  the  fee  -  -  167 
purchaser  may  require  an  assignment  of  what  *        -  391 

cease  by  force  of  a  proviso  in  the  deed  creating  them,  where  392 
merge  by  an  union  with  the  fee,  where  «...  397 
title  to  must  be  deduced  at  the  expense  of  the  vendor  -  402 
the  expense  of  the  assignment  to  attend  must  be  borne  by 

the  vendor  or  purchaser,  where  -  403 

an  assignment  of  may  be  dispensed  with,  where,  and  where 
not  --------    ^o^  40(5 

the  doctrine  of  presuming  a  surrender  of  terms  assigned 

to  attend  the  inheritance  -  408. 447 

an  attendant  term  cannot  be  taken  in  execution,  semble,  430,  n. 
a  man  having  an  actual  assignment  may  prevail  over  one 

having  all  the  deeds  and  a  declaration  of  trust  of  the 

term 405 

a  person  having  the  deeds  and  a  declaration  of  trust  will 

prevail  over  one  having  only  a  declaration  of  trust       -    ib. 
purchaser  may  protect  himself  by  a  term  assigned  in  trust 

for  him,  against  what        .....    448.  457 
should  be  assigned  by  a  separate  deed  where  they  do  not 

appear  on  the  conveyance  -----  407 

what  recitals  are  necessary  in  an  assignment  of  458 

shall  attend  the  inheritance  without  an  express  declaration, 

where      -------        --ib. 

attendant,  are  not  forfeited  by  felony,  but  follow  an  escheat,  463 
are  personal  assets,  where      -        -        •        -        -        •  4^5 


INDEX.  877 

■ 

TERMS  OF  YEARS-(continued.)  Page 

trustees  should  be  satisfied  of  what,  before  they  sever  the 

term  from  the  inheritance  -  457,  et  seq. 

an  assignment  of,  carries  notice  of  incumbrances  on  the 
inheritance,  where    ---•-..  y^g 
See  Will. 

TESTIMONY, 

whether  a  bill  lies  to  perpetuate  it  against  a  purchaser,  qu.    732 
TIMBER, 

what  is  considered  so-        -        -        -        -        .        -33 
purchaser  will  be  restrained  from  cutting,  before  he  lias 

paid  for  the  estate     -        -        -        -        •        -        -164 
sold  with  an  option,  personal  estate  after  the  seller's  death  178 
See  Interest. 

TIME, 

fixed  for  completing  the  contract  is  at  law  of  the  essence 
of  the  contract  ------    359.  365 

so  in  equity  where  either  party  has  not  shown  himself 

ready  to  perform  the  agreement  -  364 

and  if  the  vendor  take  no  steps  although  in  time  urged 

to  do  so,  equity  will  not  relieve  him      ...  366 
but  a  vendor  will  be  relieved  after  the  day  appointed, 

if  he  has  not  been  guilty  of  gross  negligence         -  367 
or  the  purchaser  has  waved  the  time        ...  366 
is  more  particularly  attended  to  in  sales  of  reversions      -  368 
delays  occasioned  by  defects  in  the  title  will  not  be  a  bar  to 
the  aid  of  equity  where  the  time  is  not  material   -         -  3G9 
so  where  no  time  is  fixed,  if  no  application  has  been 
made  for  the  title,  a  vendor  may  recover  at  law 
although  he  did  not  obtain  a  title  till  after  an  action 

brought 370 

but  if  a  defective  title  be  produced,  a  purchaser  will    ( 
recover  at  law,  although  the  vendor  has  a  title  at 
the  time  of  the  trial    -        -        -        -        -        -  370 

equity  will  allow  a  vendor  time  to  procure  a  title  where  the 
purchaser  at  the  time  of  the  contract  was  aware  of  the 
objections         --------  374 

a  dormant  treaty  will  be  enforced  if  the  contract  is  not 
abandoned        --------  37G 
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TIME— (continued.)  p*e 

where  by  the  death  or  bankruptcy  of  the  purchaser  the 
purchase  money  cannot  be  paid,  the  vendor  may  rescind 
the  contract      ------..  377 

may  be  made  of  the  essence  of  a  contract,  semble  -  378.  382 
the  effect  of  delay  where  no  time  is  appointed         -        -  383 
must  be  reckoned  according  to  the  new  style  -        -        -  126 
but  in  a  parol  demise  evidence  may  be  admitted  of  the 
intention  -        -        -        -        -    .    -        -         -        -  127 

TITLE, 

where  it  should  be  inspected  before  sale  -        •        -        -12 
where  it  is  doubtful,  a  purchaser  should  not  take  possession     10 
purchaser  may  take  the  title  such  as  it  is         •        -        -  198 
will  be  referred  back  to  the  master  after  a  confirmation  of 
his  report  in  favour  of  a  title,  if  anew  met  affecting  the 
title  appear       -        -        -        -        -        -  ••     -        -  207 

will  be  referred  to  the  master  before  the  answer,  &c.  where  21 1 
rules  as  to  reference  to  the  master  ....  212 

if  exceptions  to  a  report  in  favour  of  the  title  are  over- 
ruled, other  objections  cannot  be  taken       ...  209 
conlraf  when  the  exceptions  are  allowed  -        -        -    ib. 

purchaser  objecting  to  a  title  must  prove  it  bad        -        -  221 
a  vendor  bringing  an  action,  must  show  his  title  to  the 
estate       -,----....  225 

court  of  law  can  enter  into  equitable  objections,  where, 
and  where  not    -    •     -  -        -        -        -  228, 229 

a  purchaser  of  an  existing  lease  is  not  bound  to  take  a  new 
lease  instead  of  the  old  one        .....  275 

a  purchaser  can  require  a  title  for  sixty  years  -  304 

semble,  that  a  purchaser  of  a  lessee  can  require  the  pro- 
duction of  the  lessor's  title         ....   305.  308 

a  lessee  cannot  as  plaintiff  require  a  specific  performance, 

without  showing  a  good  title  to  the  freehold        -   310,  311 
a  purchaser  of  a  bishop's  lease  cannot  call  for  the  lessor's 

title         - 312 

a  purchaser  cannot  be  compelled  to  take  a  doubtful  or  an 
equitable  title  -------   31^  315 

but  he  will  be  compelled  to  take  an  equitable  title 
where  the  sale  was  under  a  decree  of  a  court  of 
equity 321 
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TITLE— (continued.)  Page 
and  cannot  object  to  a  title  on  account  of  a  mere  pro- 
bability      325 

a  purchaser  is  entitled  to  a  fine  from  a  vendor's  wife  in 

order  to  bar  her  dower,  where,  and  where  not       -   331.  340 
a  purchaser  is  entitled  to  the  same  title  from  assignees  of 

bankrupts  as  from  vendors  sui  juris     -  341 

a  purchaser  will  be  compelled  to  take  a  title,  although  a 

will  is  not  proved  against  the  heir  at  law      ...  342 
purchaser  being  defendant  may  have  the  title  referred  to 
the  master        --------  207 

where  a  purchaser  takes  a  defective  title  relying  on  the 

vendor's  covenants,  the  agreement  should  be  recited     -  470 
will  beheld  to  have  accepted  the  title,  where  -        -  213 

purchaser  is  entitled  to  what  relief  in  case  the  vendor 
cannot-make  a  title  -------  218 

where  he  has  purchased  a  defective  title  -        -   487.  499 
where  he  has  taken  a  defective  conveyance       -        -  728 
person  joining  upon  a  purchase  to  obviate  an  objection  to 
the  title,  will  not  be  bound  unless  the  objection  is  fully 
stated      -        -        -        -        -  "     -        -        -        -  726 

but  if  a  person  join  upon  a  general  statement,  he  will 
be  bound  --------    ib. 

slander  of---------  741 

sale  of  pretended  title  - 494 

See  Action.  Auction  Duty.  Contract. 
Devisee.  Inclosure.  Mortoaoe.  Power. 
Statutes  of  Limitation.    Time. 

TITLE-DEEDS, 

execution  of,  need  not  be  proved  in  action  for  breach  of 
contract  -•----.«.  225 

must  be  produced  in  order  that  the  abstract  may  be  com- 
pared with  them        ----...  387 
See  Attested  Copies. 

TREASON, 

persons  who  have  committed,  can  purchase,  but  not  hold  596 

TROVER.    See  Abstract. 

TRUST.    See  Resulting  Trust.    Statute  of  Frauds. 
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TRUSTEES,  p3:f 

for  payment  of  debts  will  not  he  restrained  from  selling    -  i:\j 
their  receipts  are  discharges  for  purchase  money,  where, 
and  where  not--------  yzj 

every  trustee  who  has  accepted  the  trust,  must  join  in 
the  receipt,  although  he  lias  released    -  544 

hut  not  if  he  renounced 543 

cannot  buy  the  trust  estate    ------  yfj 

unless  they'be  clearly  discharged  from  the  trust         -  610 
scmhle,  that  trustees  for  creditors  cannot  buy  without 
the  consent  of  all  the  creditors      -         -         -         -  Gck) 

trustees  for  persons  not  sui  jvris  cannot  buy  with- 
out the  sanction  of  a  court  of  equity       -         -  tin 
purchase  by  a  trustee,  without  the  knowledge  of  his. 
cestui  que  trust,  may  be  confirmed  under  particular 
circumstances     -------  tlo- 

a  purchaser  being  a  relation  of  the  trustee  is  imma- 
terial, unless  fraud  he  proved       -  (iofi 
vest  it  i  que  trmt  has  what  remedy  against  a  trustee  who 

has  sold  to  himself,  and  who  may  pursue  the  remedy  (h-2 
cestui  que  trust  may  bar  his  equity  to  set  aside  the 
purchase  by  laches      -         -         -         -         -         -fin* 

or  by  confirmation  -  -         -         -         -    ib. 

estates  bought  by  a  trustee  with  trust   money  cannot  be 
followed,  unless  the  tru^t  appear  on  the  deed,  or  the  ap- 
plication of  the  purchase  money  is  ckarly  proved  -  (ijS 
but  where  a  trustee  is  bound  to  buv  estates,  it  will  be 
presumed  he  acted  in  execution  of  the  trust            -  (*>;*.) 
unless  he  considered  himself  entitled  to  thepm- 
chase  money        -----  \\u 

may  join  with  tenant  in  tail,  if  of  age,  in  a  recovery  -  -• j$ 

are  answerable  to  a  purchaser  for  a  false  representation  as 
to  incumbrances         -         -         -         -         -         -         -11 

See  Heir  at  Law.  Incumbrances.  Intf.rest. 
Purchase  Moxpy.     Terms  of  Years. 

UNREASONABLE  CONSIDERATION.     See  Consider  a  r  10s. 

USES,  DECLARATION  OF.     bee  Fines. 

USES.     Sec  Charitable  Uses. 

* 

UMKY, 

wli;:t  is  not,  upon  a  contract      -         -    »     *  .  m  ,f. 
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